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COMMENCING  IN 


MICHAELMAS  TERM,  6  VICT.  1842. 


1842. 
Dell  v.  Hale.  n£hL 

THE   bill  alleged  that  the  plaintiff  and  the  defendant  The  36th  of  the 
Hale  had  obtained  a  patent  for  making  gun  cases;  that  gust,  1842,  s/ 
disputes  having  arisen  between  the  parties  they  were  de-  J^J ^|£bl? 
sirous  of  dissolving  their  connexion,  and  that  after  various  whw«  there  !• 

°#  m  #  something  of  ** 

previous  conversations  and  discussions  on  the  subject,  a  specific  and 
Negotiation  took  place  between  the  plaintiff  and  the  de-  ure^n  fh^tm 
fendant  on  the  terms  of  such  proposed  dissolution.    That  ^JhJJ/^ 
m  reference  to  this  matter  the  defendant,  on  the  2nd  May,  covered. 
184a,  wrote  and  sent  to  the  plaintiff  a  letter  in  the  words 
and  figures  following,  &c,  and  that  in  reply  to  such  letter, 
the  plaintiff  on  the  same  day  wrote  and  sent  to  the  defend- 
ant a  letter  which  was  as  follows,  &c.    That  the  plaintiff 
having  by  the  last-mentioned  letter  accepted  the  proposal 
contained  in  the  defendant's  letter  for  an  assignment  of 
his  interest  to  the  plaintiff  and  a  dissolution  of  the  part- 
nership, the  said  two  letters  constituted  a  complete  and 
valid  contract  and  agreement  binding  upon  both  parties. 
The  bill  after  charging  that  the  patent  was  a  good,  valid, 
and  subsisting  patent,  and  that  an  assignment  ought  to  be 
VOL.  II.  b  n.  c.c. 
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1842.  made  to  the  plaintiff  of  the  defendant's  share,  prayed  a 
declaration  that  the  letters  constituted  in  equity  a  com* 
plete,  valid,  and  binding  agreement  between  the  parties,  and 
that  it  ought  to  be  decreed  to  be  specifically  performed; 
and  for  an  assignment  to  the  plaintiff  of  the  defendant's 
interest  &c. 

The  defendant  demurred  to  so  much  of  the  bill  as  re- 
quired him  to  answer  and  set  forth  whether  a  negotiation 
did  not  take  place  between  the  plaintiff  and  the  defendant 
&c.j  [following  the  statements  in  the  bill  as  before  men* 
tioned],  and  for  cause  of  demurrer  shewed  that  "  the  said 
alleged  agreement  in  the  said  bill  set  forth  is  not  a  good 
and  valid  and  complete  agreement,  and  that  the  terms  of 
such  agreement  are  not  sufficiently  certain  or  capable  of 
being  sufficiently  ascertained,  and  that  the  said  letters  in 
the  said  bill  mentioned  do  not  constitute  a  complete  valid 
and  binding  contract  as  between  the  plaintiff  and  this 
defendant;"  and  therefore,  and  for  divers  other  causes  of 
demurrer  in  the  said  bill  contained,  as  to  so  much  of  the 
bill  as  was  demurred  to  the  defendant  demanded  the  judg- 
ment of  the  court  &c.  The  defendant  then  answered  the 
residue  of  the  bill  at  great  length,  and  in  the  course  of  his 
answer  admitted  having  written  the  letter  of  the  2nd  May, 
1842,  but  insisted  that  part  of  it  was  open  to  explanation, 
and  that  he  had  sought  to  give  the  explanation  in  a  sub- 
sequent letter. 

Mr.  Simpkinson  and  Mr.  Wright  now  appeared  in  support 
of  the  demurrer  and  answer. — The  defendant  being  too  late 
to  file  a  demurrer  alone  has  filed  a  demurrer  and  answer.  The 
subject-matter  of  the  demurrer  might,  it  is  true,  have  been 
applied  to  the  whole  bill,  but  that  circumstance,  though 
formerly  an  objection  (a),  is  no  longer  so.  By  the  36th 
order  of  August,  1841,  no  demurrer  shall  be  held  bad  and 

(a)  See  Dawson  v.  Sadler,  1  Sim.  &  St  537;  and  see  Story,  Eq. 
PI.  302,  n. 
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overruled  upon  argument,  only  because  it  shall  not  cover  1842. 
so  much  of  the  bill  as  it  might  by  law  have  extended  to. 
Here  the  defendant  has  demurred  to  part  only  of  the  re* 
lief,  where  he  might  have  demurred  to  the  whole ;  but  as 
he  has  given  a  full  and  detailed  answer  to  the  residue  of 
the  bill,  that  is  sufficient.  Hodgkin  v.  Longden  (a).  [The 
Vice-ChanceUor.—  llQ  has  not  demurred  to  any  part  of  the 
relief.] 

Mr.  Kenyan  Parker,  in  support  of  the  bill!  referred  to 
7hddv.Gee{b),  Dan.  Ch.  Pr.  Vol.  2,  p.  25. 

The  following  cases  were  also  referred  to  in  the  course 
of  the  argument :  Morgan  v.  Harris  (c),  Tomkin  v.  Leth* 
bridge  {d),  Wetherhead  v.  Blackburn  (e). 

The  Vice-Chancellor. — It  appears  to  me  that  the  con- 
tention of  the  demurring  defendant  is  not  warranted  either 
by  the  letter  or  the  spirit  of  the  86th  Order.  The  object 
of  that  Order  was,  I  believe,  to  introduce  this  practice,  that 
where  there  are  several  questions  or  matters  in  a  bill,  to 
all  of  which  the  demurrer  might  have  extended,  and  the 
demurrer,  through  mistake  or  otherwise,  does  not  extend 
to  all  of  them,  it  is  not  to  be  overruled  merely  on  that 
account.  The  Order  does  not  say  that  in  no  case  shall  a 
demurrer  be  overruled,  but  that  it  shall  not  be  overruled 
only  because  it  does  not  cover  so  much  of  the  bill  as  it 
might  by  law  have  extended  to.  In  overruling  this  de- 
murrer I  shall  do  so,  not  merely  because  there  is  something 
which  it  has  not  but  might  have  covered,  but  because  there 
is  something  of  a  specific  and  particular  nature  which  it 
has  not  covered.  Previously  to  the  new  rules,  though  a 
defendant  generally  might  demur  to  the  relief,  and  give 

(a)  8  Yes.  2.  (d)  9  Ves.  178. 

(•)  17  Ves.  273.  (e)  2  Ves.  &  B.  121. 

(<?)  2  Bro.  C.  C.  124. 
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discovery,  yet  if  lie  did  not  question  any  part  of  the  relief 
sought,  a  mere  demurrer  to  discovery  would  be  overruled, 
because  it  was  considered  a  contradiction  to  admit  the 
claim  of  the  plaintiff  to  relief,  and  yet  to  exclude  him  from 
the  means  which  the  law  allowed  him  of  proving  those 
facts  which  were  essential  to  his  case.  Here  the  bill  prays 
relief  founded  on  certain  letters.  No  part  of  the  relief  is 
demurred  to.  The  demurrer  is  confined  to  the  discovery 
of  these  letters  without  proof  of  which  the  plaintiff  might 
have  no  case  at  the  hearing.  As  the  defendant  could  not 
before  the  newOrders  so  he  cannot  now  file  such  a  demur* 
rer ;  and  as  it  was  put  in  at  a  time  when  it  was  not  com- 
petent to  him  to  demur  to  the  whole  bill,  I  think  I  ought 
not  to  give  the  defendant  leave  to  amend. 

Demurrer  overruled. 


1t*lT 


Aekwbight  v.  Colt. 

1  HE  bill  which  was  filed  by  the  plaintiff  on  behalf  of 
himself  and  all  other  the  creditors  of  James  Colt  stated 
that  by  a  lease  dated  the  5th  August,  1760,  Margaret 
Countess  Conyngsby  demised  certain  water-mills  with  their 
appurtenances  and  meadows  adjoining  to  James  Bowman 
Clarke,  his  executors,  administrators  and  assigns,  from  the 
24th  June,  1760,  for  ninety-nine  years,  if  certain  persons 
therein  named,  or  any  or  either  of  them,  so  long  lived,  at  the 
yearly  rent  and  subject  to  the  covenants  therein  reserved, 
amongst  which  were  comprised  covenants  for  putting  the 
premises  in  repair  within  a  given  time,  keeping  them  in  re- 
pair during  the  term  and  delivering  them  up  in  repair  at  the 
expiration  of  the  term.  That  J.  B.  Clarke  entered  into  pos* 

which  time  the 

dilapidations  accrued,  that  he  paid  rent,  and  was  liable  to  the  covenants  in  the  lease,  and  that 
on  his  death  the  defendant  entered  into  possession  as  his  administrator,  paid  rent,  and  became 
liable  under  the  covenants : — Held,  that  there  was  not  a  sufficient  allegation  of  debt  to  support 
the  bill. 

;// 


Nov.  8th. 

A  bill  for  an 
account  of  di- 
lapidations 
was  filed  by 
the  reversioner 
of  a  lease 
against  the 
personal  repre- 
sentatives of  a 
person  whose 
interest  in 
the  lease  ap- 
peared to  be 
that  of  equita- 
ble tenant  for 
life,  with  re- 
mainders over, 
alleging  that 
such  person  in 
his  lifetime 
was  in  posses- 
sion, during 
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session  of  the  premises  so  demised,  and  continued  in  sucEl  1842. 
possession  down  to  the  time  of  his  decease;  that  he  died  in 
1776,  haying  by  his  will  (a),  dated  July  in  the  same  year, 
bequeathed  the  said  leasehold  premises  to  William  Toldervy 
and  Thomas  Davies,  their  executors,  administrators,  trus- 
tees and  assigns,  upon  trust,  in  case  his  daughter  should 
marry  with  the  consent  of  them  or  either  of  them,  to  con- 
vey the  said  premises  so  that  the  same  should  be  settled 
upon  trust  only,  and  for  the  use  of  his  said  daughter  and 
such  husband  as  she  should  marry  with  such  consent  as 
aforesaid,  during  the  joint  lives  and  life  of  the  survivor,  with 
remainder  to  the  use  of  the  heirs  of  the  body  of  his  said 
daughter,  in  such  manner  and  shares  as  the  trustees  should 
appoint.  And  the  testator  appointed  the  said  trustees  and 
his  said  daughter  his  executors.  That  W.  Toldervy  and 
T.  Davies  proved  the  testator's  will.  That  by  an  indenture 
of  lease  and  release  and  assignment  dated  the  30th  No- 
vember, 1782,  and  made  between  Toldervy  and  Davies 
of  the  first  part,  Mallet  Clarke  of  the  second  part,  and 
James  Colt  of  the  third  part,  being  the  marriage  settle- 
ment of  Mallet  Clarke  and  James  Colt,  Toldervy  and 
Davies,  in  consideration  of  the  marriage,  assigned  the  pre* 
mises  (the  bill  not  stating  to  whom)  upon  trust,  out  of  the 
rents,  issues,  and  profits,  to  pay  the  rent  so  reserved  in  the 
said  lease,  and  to  observe  and  perform  all  the  covenants 
therein  contained  on  the  part  of  the  lessee,  his  executors, 
administrators  and  assigns,  and  subject  thereto,  to  permit 
the  said  J.  Colt  and  Mallet  his  intended  wife,  and  the  sur- 
vivor of  them,  to  receive  the  rents  of  the  said  premises,  and 
after  the  decease  of  the  survivor  of  them,  upon  trust  for 
the  children  of  the  marriage  as  therein  mentioned  (6). 

(a)  See    the    will   more  fully  quent  to  the  life  interest  of  Mr.  and 

stated,  1  Y.  &  C.  240.  Mrs.  Colt,  nor  whether  there  were 

(6)  The  bill  did  not  state  more  any  children  of  the  marriage. 
particularly  the  limitations  subse- 
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1842.  That  the  marriage  was  duly  solemnized.  That  J.  Colt  en- 
tered  into  and  continued  in  the  beneficial  ownership  of 
the  premises  down  to  the  time  of  his  decease;  that  he 
died  on  the  80th  August,  1882;  and  that  letters  of  ad- 
ministration with  the  will  annexed  were  granted  to  the 
defendant  Sir  J.  D.  Colt,  who  thereby  became  and  was  the 
sole  legal  representative  of  James  Colt,  and  as  such  repre- 
sentative had  possessed  himself  of  personal  estate  of  the 
said  James  Colt  to  a  large  amount. 

The  bill  then  stated  that  during  the  continuance  of  the 
lease,  by  indentures  of  lease  and  release  executed  in  1810, 
the  hereditaments  comprised  in  such  lease  were  conveyed 
to  the  plaintiff!  his  heirs  and  assigns,  and  that  by  virtue  of 
such  conveyance,  he  became  entitled  to  the  reversion  in  fee 
expectant  on  the  determination  of  the  lease.  That  James 
Colt,  from  1810,  down  to  his  death,  duly  paid  to  the  plain- 
tiff the  rent  reserved  in  such  lease,  and  that  he  also  became 
liable  to  the  performance  of  the  covenants  comprised  in 
the  lease.  That  on  the  16th  December,  1882,  the  last 
surviving  life  named  in  the  lease  died;  and  that  the  lease 
thereby  became  determined.  That  during  the  continuance 
of  the  lease  the  premises  were  not  kept  in  repair  by  James 
Bowman  Clarke  or  James  Colt  according  to  the  covenants, 
and  were  upon  the  decease  of  James  Colt  left  in  a  state  of 
great  dilapidation.  That  on  the  decease  of  James  Colt 
the  said  Sir  J.  D.  Colt,  as  his  administrator,  with  a  copy 
of  the  will  annexed,  entered  into  possession  of  the  same 
several  premises,  and  paid  the  rent  to  the  plaintiff  down  to 
December  16, 1882. 

The  bill,  after  charging  that,  by  virtue  of  certain  proceed- 
ings  in  a  suit  for  the  administration  of  the  estate  of  James 
Colt,  the  defendant  had  rendered  himself  personally  liable 
to  pay  the  plaintiff  and  the  other  creditors  of  James  Colt, 
prayed  for  an  account  of  what  was  due  to  the  plaintiff  in 
respect  of  dilapidations  of  the  said  premises,  or  otherwise, 
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under  the  covenants  of  the  lease,  and  also  of  what  was  due 
to  the  other  unsatisfied  creditors  of  James  Colt,  and  for  the 
usual  accounts  in  a  creditors'  suit. 

To  this  bill  the  defendant  demurred  for  want  of  equity, 
and  want  of  parties. 

Mr.  Cooper  and  Mr.  Rogers,  for  the  demurrer. 

Mr.  Russell  and  Mr.  Metcalf,  in  support  of  the  bill. — It 
is  not  necessary  that  the  legal  assignees  of  the  lease  or 
their  representatives  should  be  parties.  In  Sainstry  v. 
Grammer  (a),  a  case  somewhat  similar  to  the  present,  the 
pauper  assignee  was  evidently  not  made  a  party.  As  to  the 
equity  of  the  case,  though  the  plaintiff  cannot  shew  himself 
a  legal  creditor  of  the  intestate,  yet  as  the  intestate  was 
liable  under  the  covenants,  this  bill  is  maintainable.  [The 
Vicc-Chancellor. — How  was  he  liable  under  the  covenants? 
You  do  not  allege  that  he  was  assignee  of  the  entire  lease, 
but  only  that  he  was  equitable  tenant  for  life  with  remain- 
ders over.]  The  bill  alleges  that  he  was  in  possession,  be- 
came liable,  and  that  upon  his  death  his  administrator,  as 
administrator,  entered  into  possession  and  became  liable : 
Close  ViWilberforce  (&).  Considering  the  allegations  of  the 
bill,  it  does  not  lie  in  the  mouth  of  those  who  represent 
James  Coifs  estate  to  say  that  it  was  not  an  equitable  as- 
signment to  him  of  the  lease.  He  dealt  with  the  premises 
in  the  character  of  equitable  assignee  and  reaped  the  whole 
benefit  of  the  lease.  Lucas  v.  Commerford  (c).  [The  Vice* 
Chancellor. — Did  not  the  defendant  in  that  case  admit  him* 
self  liable  on  the  general  covenants,  though  he  took  an 
objection  to  a  particular  covenant?] 

Thb  Vice-Chancellor — I  confess  that  the   opinion 

(«)  2  Eq.  Ca.  Abr.  166.  (c)  3  Bro.  C.  C.  166;  1  Ves. 

(6)  1  Beav.  112.    See  3  Bear,     jun.  235;  8  Sim.  499. 
373;  4  Beav.  350. 
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1842.  which  I  entertained  at  the  commencement  of  the  cause  has 
not  been  displaced  by  the  argument.  I  am  not  satisfied  in 
this  case  that  there  is  a  sufficient  allegation  of  any  subsist** 
ing  demand.  Neither  the  late  Mr.  Colt  nor  Sir  John  Colt 
was  ever  in  possession  of  the  property  as  legal  assignee,  nor 
indeed  is  that  attempted  to  be  argued.  The  late  Mr.  Colt 
was  equitable  tenant  for  life  of  the  benefit  of  the  lease. 
It  is  stated  that  he  entered,  and  I  am  willing  to  consider 
the  statement  in  the  bill  as  being  that  he  entered  in  that 
character.  I  apprehend,  however,  that  by  his  entering  into 
possession  in  that  character  he  did  not  become  liable  to 
the  landlord,  as  assignee,  in  respect  of  the  covenants  in  the 
lease.  He  dies,  and  it  is  stated  that  upon  his  death  Sir 
John  Colt  entered  as  his  administrator  into  possession ;  that 
must  mean,  claiming  as  his  administrator.  It  is  not  sug-i 
gested  in  the  bill  that  he  had  any  title.  It  is  said  that  he 
paid  rent  to  the  plaintiff.  His  doing  so  would  not  create 
9  continuing  liability  in  him  to  pay  rent  or  perform  the 
covenants.  It  is  true  that  there  is  a  general  allegation  in  the 
bill  that  he  became  liable  to  perform  the  covenants;  but 
without  a  more  particular  statement  of  facts  leading  to  that 
conclusion,  the  allegation  is  not  sufficient.  The  bill  does 
not  state  any  case  of  legal  or  equitable  demand  either 
against  Sir  John  Colt  or  the  assets  of  the  late  Mr.  Colt. 
The  demurrer,  therefore,  must  be  allowed,  but  it  is  a  case 
in  which  liberty  should  be  given  to  amend. 
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1842. 

Skeats  v.  SKEATS.  Nov.  9&f9ik. 

JOHN  SKEATS,  of  Romsey,  Hants,  being  seised  to  him  One  seised  of  a 
and  his  heirs,  according  to  the  custom  of  the  manor  of  foHhe  joint 
Bagnor,  in  the  county  of  Berks,  of  a  messuage  and  two  ^f*^^ 
acres  of  land,  holden  for  the  lives  of  himself  and  his  aurrivor,  sur- 

renders  it  to  the 

brother,  James  Skeats,  and  the  life  of  the  longer  liver  of  lord,  and  takes 
them,  in  August,  1812,  surrendered  the  same  into  the  for*Ljo?nt 
hands  of  the  lord,  who  regranted  to  him  seisin  of  the  pre-  jW"n°f  ^""i** 
mises,  to  have  and  to  hold  the  same  to  him,  John  Skeats,  surrenderor's 
the  before-named  James  Skeats,  and  William  Skeats,  the  longest  liver  of 
son  of  John  Skeats,  then  aged  about  seven  years,  for  the  Jj2^!^f5!J 
term  of  their  natural  lives,  and  the  life  of  the  longer  liver  cumstances  of 

the  case,  that 

of  them  successively,  at  the  will  of  the  lord,  &c.    Where-  this  was 
upon  John  Skeats  paid  a  fine  of  ten  guineas,  and  was  duly  ^  an  advance- 
admitted  tenant  by  copy  of  the  premises.  menl  for  w# 

John  Skeats,  by  his  will,  dated  in  September,  1888,  (at 
which  time  he  was  about  80  years  old),  after  directing 
payment  of  his  debts,  devised  his  real  estates  (including, 
as  the  will  stated,  the  messuages  held  of  the  manor  of 
Bagnor  for  his  the  testator's  own  life,  and  the  life  of  his 
son,  William  Skeats,  who  was  nominated  by  him  as  a 
trustee  for  his  the  testator's  own  use  and  benefit  when  he 
the  testator  obtained  the  last  grant  of  the  premises,  and 
not  for  Ms  the  said  William  Skeats?  own  advancement),  and 
all  his  personalty  to  the  plaintiffs,  their  heirs,  executors, 
and  administrators,  upon  trust  for  his  the  testator's  wife 
for  her  life,  and,  after  her  decease,  upon  trust  to  sell  the 
same  and  divide  the  produce  amongst  so  many  of  his  chil- 
dren and  grandchildren  as  should  be  then  living  in  such 
parts  and  shares  as  the  plaintiffs  should  think  reasonable. 
And  he  appointed  his  sons,  the  plaintiffs,  James  and 
Joseph  Skeats,  his  executors. 

The  testator  died  in  November,  1838,  having  survived 
Jus  brother,  James  Skeats,  but  leaving  the  plaintiffs  and 
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1842.  ^  William  Skeats,  and  some  other  children,  surviving  him. 
It  was  stated  at  the  bar,  but  this  did  not  appear  in  evi- 
dence, that  William  Skeats  was  the  youngest  son  of  the 
testator. 

Upon  the  death  of  the  testator,  William  Skeats  entered 
into  possession  of  the  property  held  of  the  manor  of 
Bagnor. 

The  bill  charged  that  the  defendant,  William  Skeats, 
some  time  previous  to  the  death  of  the  testator,  procured 
from  the  testator  the  copy  of  the  testator's  admittance  to 
the  premises  under  a  promise  to  return  the  same ;  that  he 
neglected  to  return  the  same,  though  repeatedly  required 
so  to  do;  and  that,  in  consequence  of  this  neglect,  the  tes- 
tator had  given  one  of  the  plaintiffs,  Joseph  Skeats,  autho- 
rity to  proceed  at  law  against  the  defendant  for  recovery 
of  the  document. 

The  bill  prayed  that  the  defendant  might  be  declared  a 
trustee  of  the  premises  for  the  plaintiffs,  and  might  be  de- 
creed to  surrender  them  accordingly. 

The  defendant,  by  his  answer,  stated,  that  at  the  age  of 
nineteen  he  went  to  London,  where  he  remained  about 
nine  years;  that,  at  the  expiration  of  that  time  (1888),  he 
went  to  visit  his  father,  and  that,  upon  that  occasion,  his 
father,  after  observing  that  the  property  would  ultimately 
be  his,  gave  him  the  copy  admission.  The  defendant 
wholly  denied  that  the  document  was  given  him  under  a 
promise  to  return  it.  He  alleged  that  the  transaction  was 
intended  by  his  father  as  an  advancement  to  him,  and  in- 
sisted that  such  advancement  could  not  be  affected  by  the 
words  of  the  will,  supposing  the  will  to  be  valid.  He  sug- 
gested, however,  that  the  will  had  been  made  under  undue 
influence. 

At  the  hearing  of  the  cause,  evidence  was  given  on  the 
part  of  the  plaintiffs  of  an  application  having  been  made 
by  the  testator  to  the  plaintiff,  Joseph  Skeats,  to  procure 
from  the  defendant  the  restitution  of  the  copy  admission, 
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and  of  Joseph  Skeats  having  accordingly  requested  the  de- 
fendant to  deliver  up  the  same.  No  other  circumstances, 
however,  of  any  importance  appeared  from  the  depositions. 

Mr.  Swtphhuon  and  Mr.  Parker,  for  the  plaintiffs. — It 
is  admitted  that  James  was  a  trustee  for  John,  and  we 
contend  that  both  James  and  William  were  trustees  for 
John.  It  may  be  conceded,  that  if  the  name  of  James 
had  not  been  used,  a  presumption  would  have  arisen  that 
the  surrender  and  grant  was  an  advancement  for  the  son ; 
but  that  presumption  can  hardly  arise  where  the  name  of 
a  stranger  is  interposed  between  that  of  the  father  and 
son.  Dyery.  Dyer  (a)  does  not  go  that  length.  [The  Fire- 
Chancellor. — Supposing  John  had  died,  leaving  James  and 
William,  for  whom  would  James  have  been  a  trustee?] 
There  is  nothing  to  shew  that  he  would  have  been  a 
trustee  for  William.  No  case  goes  so  far.  In  Crabb  v. 
Crabb{b)  the  banker  was  the  agent  for  both  son  and 
father*  The  terms  of  the  admission  and  surrender  go  far 
to  shew  that  it  was  the  intention  of  John  to  reserve  to 
himself  the  whole  equitable  interest.  The  conduct  of 
John,  subsequent  to  the  transaction,  is  in  conformity  with 
the  fact  of  his  being  absolute  owner.  [The  Vice-Chan- 
cellor. — Are  the  subsequent  acts  of  the  father  evidence?] 
We  concede  that  the  will  (c)  is  not  evidence,  but  may  not 
the  other  acts  of  the  father  be  admitted  to  rebut  the  pro- 
sumption  that  he  intended  to  give  a  beneficial  interest? 

Mr.  Goodeve,  for  the  defendant.  [The  Vice-Chancellor* 
—Is  not  the  general  custom  in  these  cases  that  the  first  life 
has  a  right  of  surrendering  for  the  whole  three  lives?  The 
question  is,  whether  the  first  life  for  the  time  being  had  not 
a  right  of  disposition  of  the  estate  without  the  consent  of 
the  last  life.]    That  must  have  existed  in  all  the  cases.    It 

(a)  2  Cox,  92.        (*)  1  Myl.  &  K.  611.  (c)  See  15  Ves.  51. 
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1842;  is  submitted  that  that  is  a  question  involving  only  the  de- 
volution of  the  legal  estate.  The  father  makes  a  surrender, 
pnd  takes  a  grant  without  taking  to  himself  any  further 
interest,  but  giving  an  interest  to  his  son.  That  must  be 
for  the  benefit  of  the  son.  If  it  were  not  so  intended,  he 
would  have  made  a  contemporaneous  declaration  to  the 
contrary,  or  inserted  the  life  of  a  stranger.  Sidmouih  v. 
Sidmouth  (a),  Mumtna  v.  Mumma  (b),  Murless  v.  Franklin  (c), 
Finch  v.  Finch  (rf). 

Mr.  Simpkinson,  in  reply. 

Xw.  9th.  The  Vice-chancellor. — Before  disposing  of  this  case,  I 
wished  to  read  again  Dyer  v.  Dyer,  and  some  other  of  the 
decided  cases.  Having  done  so,  I  continue  of  opinion  that 
the  state  of  the  authorities  renders  it  impossible  for  me  to 
decide  against  the  defendant,  whatever  I  may  suspect  to 
have  been  the  real  view  and  intention  of  his  father  in  the 
transaction  under  which  he  claims.  Evidence  of  intention 
beyond  the  assurance  itself,  and  the  relationship  of  the  par- 
ties, there  is  none ;  except,  that  if  any  weight  is  to  be 
given  to  the  possession  of  the  copy  of  court  roll,  that 
is  with  the  defendant.  Were  I  to  treat  the  introduction 
or  continued  use  of  the  name  of  James  Skeats,  or  the 
state  in  which,  after  the  death  of  John  Skeats  the  elder,  if 
he  had  been  survived  both  by  James  and  by  the  defendant, 
the  beneficial  ownership  of  the  property  would  probably 
have  been  during  James's  life,  or  the  legal  power  over  the 
yrhole  estate  which  James  might  possibly  have  then  had, 
as  creating  a  material  distinction  in  favour  of  the  plaintiffs, 
I  should,  I  think,  be  acting  against  the  principle  of  autho- 
rities which  have  long  been  considered  as  declaring  the 
law  on  this  subject.  I  must,  therefore,  hold  that  the  de- 
fendant being  the  son  of  John  Skeats  the  elder,  the 

(a)  2  Beav.  447.  (c)  1  Swanst.  13. 

(6)  2  Vera.  19.  (</)  15  Ves.  43. 
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plaintiffs  have  failed  in  shewing  the  defendant  to  be  a  1842. 
trustee,  and  that  the  bill  should  consequently  be  dismissed, 
but  without  costs,  and  without  prejudice  to  the  question 
whether  a  case  of  election  against  the  defendant  is  or  is 
not  created  by  his  father's  will,  or  to  any  proceedings  at 
law  which  the  plaintiffs  may  be  advised  to  take. 


Oxborrow,  and  made  payable  at  succeeding  intervals  of  six  accurity  must 
calendar  months  for  the  space  of  about  nine  years  and  a  deP«n* on  cir- 


Whit  mo  re  v.  Oxborrow.  Nov.  8M. 

IN  the  year  1889,  the  plaintiff,  who  carried  on  business  A  creditor  hav- 
as  a  pawnbroker  at  Stockport,  transferred  that  business  to  p£mt\tohen- 
James  Oxborrow.    The  consideration  for  the  transfer  was  ™  ™a^£™ 
the  sum  of  £800  cash,  and  £2952  secured  by  bills  of  ex-  •creditors' wu. 

i  i   •      -»  i  «.    ^       Whetherhecan 

change  drawn  by  the  plaintiff  upon  and  accepted  by  obtain  a  decree 

fo'r  immediate 
ritv  l 
ndo 

cumstances. 

half.  Oxborrow  also  executed  to  the  plaintiff  a  bond  and 
warrant  of  attorney.  The  bond,  which  was  dated  the  4th 
November,  1839,  was  conditioned  to  be  void  if  Oxborrow, 
his  heirs,  executors,  or  administrators,  should  duly  take  up 
and  pay  the  several  bills  as  they  should  respectively  be- 
come due  and  payable ;  provided  always,  that  if  default 
should  be  made  by  Oxborrow,  his  heirs,  executors,  or 
administrators,  in  payment  of  any  of  the  bills,  when  the 
same  should  become  due,  and  the  same  should  not  be  paid 
by  Oxborrow,  his  heirs,  executors,  or  administrators,  with* 
in  twenty-four  hours  after  demand  of  payment  thereof  by 
the  plaintiff,  his  executors,  administrators,  or  assigns,  by 
writing,  &c.,  then  the  whole  of  the  said  sum  of  £2952,  the 
amount  of  the  bills  of  exchange,  or  such  part  thereof  as 
should  then  remain  unpaid,  should  be  deemed  immediately 
payable,  and  should  be  recoverable  and  recovered  by  th 
plaintiff,  his  executors,  administrators,  or  assigns,  by  vir«* 
tue  of  the  bond,  but  subject,  in  that  case,  to  a  rebate  of 
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1842.        interest  proportioned  to  the  change  in  the  period  of  paying 

-1    *  the  principal  money  then  unpaid.    The  plaintiff  on  his 

v.  part  covenanted  with  Oxborrow  that  he  would  not  directly 

OjLBORBOW. 

or  indirectly  carry  on  the  business  of  pawnbroker  at  Stock- 
port, or  within  ten  miles  thereof,  nor  set  up,  make,  or 
encourage  .any  opposition  to  the  said  trade  or  business 
thereafter  to  be  carried  on  by  Oxborrow,  his  executors, 
administrators,  and  assigns,  nor  do  any  act,  matter,  or 
thing  to  the  prejudice  thereof. 

Immediately  after  the  conclusion  of  this  arrangement, 
James  Oxborrow  entered  upon  the  business,  and  continued 
to  carry  it  on  till  his  death,  which  occurred  in  June,  1840* 
After  that  period,  the  business  was  carried  on  by  his 
widow,  the  defendant,  who  was  his  administratrix. 

The  first  bill  of  exchange  became  due  in  the  lifetime  of 
Oxborrow,  and  was  paid  by  him.  After  his  decease,  the 
bills  which  became  due  previously  to  the  filing  of  the 
defendant's  answer,  and  for  any  thing  that  appeared  to 
the  contrary,  up  to  the  hearing  of  the  cause,  were  paid  by 
her. 

The  present  suit,  which  was  framed  as  a  creditors'  suit, 
was  instituted  for  the  purpose  of  having  the  remainder  of 
the  debt  either  paid  to  the  plaintiff  with  a  rebate  of  inter- 
est, or  secured  in  Court.  The  bill  prayed  the  usual 
accounts,  an  injunction  to  restrain  the  defendant  from 
further  interfering  in  the  administration  of  the  intestate's 
estate,  and  a  receiver. 

-  The  principal  allegations  upon  which  this  relief  was 
sought,  were,  that  the  assets  of  the  intestate  at  his  death 
were  not  sufficient,  or  barely  sufficient  to  pay  his  debts  in- 
cluding the  plaintiff's  demand;  that  the  defendant  had  paid 
divers  simple  contract  creditors  of  the  intestate  without 
securing  to  the  plaintiff  or  reserving  out  of  the  assets  a 
sufficient  sum  to  answer  the  amount  of  the  bills,  and  that 
she  had  also  out  of  the  intestate's  effects  maintained  herself, 
and  otherwise  applied  considerable  sums  of  money  for  her 
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ewn  use,  and  carried  on  the  business  at  a  loss  and  in  an        1842. 
improvident  manner.  *     - 

The  defendant,  by  her  answer,  denied  that,  on  the  decease  _  v. 
of  James  Oxborrow,  his  estate  and  effects  were  insufficient 
pr  barely  sufficient  for  the  discharge  of  his  debts;  and  she 
believed  that  such  estate  and  effects  were  then  and  also  at 
the  time  of  filing  her  answer  sufficient  to  pay  and  satisfy  all 
his  just  debts  including  his  liabilities  to  the  plaintiff.  She 
admitted  that  she  had  out  of  the  testator's  assets  paid  his 
funeral  and  administration  expenses,  and  likewise  the  or- 
dinary and  current  outgoings  in  the  business,  and  that  she 
had  obtained  her  livelihood  out  of  the  profits  made  by  car- 
rying on  the  business,  but  from  no  other  source.  She  stated 
in  a  schedule  the  value  of  the  effects  of  the  intestate  come 
to  her  hands,  but  save  as  aforesaid,  she  could  not  answer  as 
to  the  amount  of  assets  come  to  her  hands,  or  whether  out 
of  the  intestate's  effects  she  had  or  not  maintained  herself, 
or  applied  considerable  sums  of  money  to  her  own  use.  She 
denied  the  charges  of  improvidence  and  mismanagement, 
and  stated  her  belief  of  being  able  to  pay  all  the  bills  as 
they  might  become  due,  and  all  other  the  debts  or  liabilities 
to  which  the  intestate's  estate  might  be  subject. 

The  cause  now  came  on  for  hearing  on  bill  and  answer* 

Mr.  Bmsett  and  Mr.  Terrell,  for  the  plaintiff.— The  de- 
fendant admits  that  she  has  paid  simple  contract  creditors 
of  the  intestate,  alleging  as  an  excuse,  that  she  has  done  so 
in  order  to  carry  on  the  business  of  the  testator*  But  a 
debt  on  bond,  though  the  bond  be  not  yet  due,  takes  place 
of  all  simple  contract  debts,  for  the  obligation  is  the  present 
duty  and  the  condition  is  but  the  defeasance  of  it :  WU- 
Hams  on  Executors  (a).  Hence  if  an  action  be  brought 
against  an  executor  on  the  simple  contract  of  his  testator, 
he  may  plead  that  his  testator  entered  into  a  bond  payable 

(a)  Vol  2,  744,  (2nd  ed),  818,  3rd  ed. 
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1842.  at  a  future  day,  and  it  shall  cover  assets  to  the  amount  of  the?- 
sum  payable  by  the  condition :  BucMandv*  Brooke  (a).  The 
defendant  ought  to  have  converted  the  whole  of  the  assets 
immediately  on  the  intestate's  death,  and  after  paying  this 
and  other  specialty  debts,  invested  the  residue  in  consols. 
The  whole  course  of  dealing  by  the  defendant  with  the  in- 
testate's assets  has  been  an  uninterrupted'  devastavit.  She 
had  no  right  to  apply  any  part  of  them  to  her  own  use  or 
to  carry  on  the  trade.  The  plaintiff  therefore  has  a  right 
to  stop  the  dealing  with  those  assets  in  an  improper 
manner.  Every  creditor  who  shews  that  a  devastavit  has 
been  committed,  though  he  has  in  strictness  no  lien  on 
the  assets,  has  a  right  to  have  the  assets  secured.  The 
circumstance  that  the  debt  is  not  immediately  payable 
is  immaterial.  If  a  simple  contract  creditor  were  to  file  a 
bill,  he  could  receive  nothing  till  every  farthing  of  the 
instalments  were  paid. 

Mr.  Koe  and  Mr.  Mylne,  for  the  defendant.— If  the  bills 
of  exchange  are  paid,  the  bond  does  not  come  into  opera-* 
tion.  Until  default  in  payment  of  the  bills,  the  debt  re* 
mains  a  simple  contract  debt;  and  it  has  been  expressly 
held  that  though  a  bond  is  in  existence,  yet  if  it  be  not 
payable,  an  executor  is  entitled  to  be  allowed  payments 
made  by  him  to  the  simple  contract  creditors  of  his  testator: 
Norman  v.  Baldry  (6).  [The  Vice-chancellor  referred  to 
Read  v.  Blunt  (c)].  In  this  case  there  has  been  no  proof 
of  misapplication  of  assets.  The  carrying  on  the  trade  was 
no  devastavit.  The  contract  was  made  with  an  express  view 
to  the  payment  of  the  consideration  money  out  of  the  pro* 
fits.  The  plaintiff  asks  for  a  mode  of  payment  which  the 
parties  never  contemplated.  Why  should  this  Court  give 
a  better  security  than  he  contracted  for?  Besides,  he  has 
no  right  to  file  a  bill  for  an  account.    The  right  to  file 

(a)  Cro.  Eli*.  315.  (*)  6  Sim.  621.  (c)  5  Sim.  567. 
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such  a  bill  is  incidental  to  the  right  of  immediate  payment :        1842. 

Flight  v.  Cook  (a).     In  that  case,  relief,  it  is  true,  was  given, 

but  on  the  ground  of  special  lien.     Here,  the  plaintiff  has 

by  his  own  contract  excluded  himself  from  any  such  claim. 

He  expressly  covenants  that  he  will  not  interfere  in  the 

business. 

Mr.  Russell,  in  the  course  of  his  reply,  observed,  that  in 
Norman  v.  Bcddry  no  distinction  appeared  to  have  been 
made  between  debts  certainly  payable,  and  debts  contin- 
gently payable. 

During  the  argument  the  Vice-chancellor  asked  the  de- 
fendants' counsel  whether  their  client  would  admit  assets 
sufficient  to  pay  the  plaintiff's  debt.  To  this  question, 
however,  no  distinct  answer  was  given. 

The  Vice-Chancellor. — I  am  of  opinion  that,  at  least 
in  a  case  where  assets  are  not  admitted,  a  creditor  of  the  de- 
ceased, whose  debt  is  not  payable  in  presenti,  but  payable 
infuturo,  may  file  a  bill  against  the  personal  representative 
of  the  deceased  in  respect  of  such  interest  as  the  creditor 
has  in  the  assets,  that  is  to  say,  a  creditors1  bill.  Whether 
any  special  decree  should  be  made  on  such  a  bill  must 
depend  on  circumstances. 

In  the  present  case,  no  act  of  malversation  in  an  im- 
moral sense  has  been  brought  home  to  the  personal  repre- 
sentative. It  is  possible  (upon  that  I  give  no  opinion) 
that  some  payments  may  appear  to  have  been  made  which 
in  strictness  ought  not  to  have  been  made,  or  that,  con- 
sidering the  situation  of  affairs  at  the  intestate's  death, 
his  trade  ought  not  to  have  been  carried  on.  But  the  cir- 
cumstances are  not  such  as  to  render  it  proper  at  present 

(a)  2  Vez.  sen.619. 
VOL.  II.  C  N.  C.  C 
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to  appoint  ft  receive*,  or  to  direct  an  account  of  the  profits 
of  the  trade. 

Let  the  Master  take  an  account  of  what,  if  anything,  is  due  and  to  be- 
come due  to  the  plaintiff  by  virtue  of  the  bond  and  bills  of  exchange  in 
the  pleadings  mentioned,  or  any  of  them.  Take  the  ordinary  account  in 
a  creditors'  suit  against  the  personal  representative  of  the  intestate,  giving 
the  defendant  liberty  to  apply  to  the  Court  to  stay  or  suspend  the  taking 
of  that  account  in  case  she  shall  admit  assets.  Let  the  Master  inquire 
and  state  what  it  will  be  fit  and  proper  and  for  the  benefit  of  the  persons 
interested  should  be  done  with  respect  to  the  trade  and  business  of  the  tes- 
tator and  the  stock  employed  therein,  and  let  the  Master  be  at  liberty  to 
state  any  special  circumstances  with  respect  to  the  past  conduct  of  the 
defendant  in  respect  of  the  trade  since  the  testator's  death,  if  the  Master 
shall  so  think  fit,  and  otherwise.  And  if  anything  with  respect  to  the 
future  conduct  of  the  defendant  in  respect  of  the  trade  or  assets  shall 
arise  which  the  plaintiff  shall  be  advised  is  such  as  to  render  an  applica- 
tion to  the  Court  necessary,  let  him  be  at  liberty  to  apply  to  the  Court  in 
respect  thereof:  the  defendant  undertaking,  without  prejudice  to  any 
question,  that,  as  long  as  she  shall  carry  on  the  trade,  she  will  earry  it  on 
in  a  proper  manner.  Liberty  to  apply  generally.  Reserve  further  direc- 
tions and  costs.  Reserve  any  question  as  to  profit  and  loss  made  or  to 
be  made,  in  carrying  on  the  trade  since  the  testator's  death. 


Nov.  9th. 

Held,  that  a 
widow  was  not 
bound  to  elect 
between  the 
benefits  given 
to  her  by  her 
husband's  will 
(including  an 
annuity  charged 
upon  his  real 
estate)  and 
dower. 


HoLDICH  V.  HOLDICH. 

JOHN  HOLDICH,  of  Elton,  in  the  county  of  Huntingdon, 
by  his  will  devised  as  follows : — First,  I  direct  all  my  just 
debts,  funeral  and  testamentary  expenses,  to  be  fully  paid 
and  satisfied,  and  after  payment  thereof,  I  give  and  be- 
queath unto  my  dear  wife,  Mary  Holdich,  a  clear  annuity 
or  yearly  sum  of  £50  of  lawful  money  of  Great  Britain, 
for  and  during  the  term  of  her  natural  life ;  and  from  and 
immediately  after  her  decease,  I  order  and  direct  that  the 
said  annuity  shall  sink  into  and  form  part  of  my  residuary 
estate.  I  also  hereby  give  permission  to  my  said  wife  to 
continue  to  reside  in  the  house  wherein  we  now  live,  and 
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to  have  the  free  use  of  the  household  goods  sad  furniture  1842. 
that  may  be  on  the  said  premises  at  the  time  of  my  de-  holdich 
cease,  for  and  during  the  term  of  her  natural  life,  if  she 
should  so  long  continue  my  widow  and  unmarried ;  and 
from  and  after  her  decease  or  marrying  again,  whichever 
shall  first  happen,  I  do  hereby  direct  the  same  shall  also 
sink  into  and  form  part  of  my  residuary  estate.  I  give 
and  bequeath  unto  my  daughters,  Mary  Ann,  Margaret, 
Jane,  and  Fanny  Holdich  the  sum  of  £500  each  of  lawful 
money  of  Great  Britain.  And  I  hereby  order  and  direct 
my  executor,  hereinafter  named,  to  pay  to  my  said  daugh- 
ters their  respective  legacies  of  £500,  as  they  shall  re- 
spectively attain  the  age  of  twenty-one  years ;  but  in  case 
my  youngest  daughter  shall  have  attained  such  age  previous 
to  my  decease,  then  and  in  that  ease  I  direct  that  the  said 
legacies  shall  be  paid  within  twelve  months  after  my  decease ; 
and  in  the  event  of  any  or  either  of  my  said  daughters 
dying  during  her  or  their  minority,  then  I  direct  the  share 
or  shares  of  her  or  them  so  dying  shall  sink  into  and  form 
part  of  my  residuary  estate.  As  respects  my  eldest  daugh- 
ter Elizabeth  (the  wife  of  John  Bailey),  I  have  already 
given  her  the  sum  of  £600  as  a  marriage  portion ;  but  to 
shew  I  have  not  forgotten  her,  I  bequeath  her  the  sum  of 
19  guineas.  And  subject  to  the  payment  of  such  annuity 
and  bequests  hereinbefore  mentioned,  I  hereby  give,  de* 
vise,  and  bequeath  all  that  my  freehold  estate  and  premi- 
ses, with  the  appurtenanees  thereto  belonging,  situate, 
lying,  and  being  in  the  parish  of  Elton  in  the  county 
aforesaid,  and  all  the  rest,  residue,  and  remainder  of 
my  real  and  personal  estate  and  effects,  whatsoever  and 
wheresoever,  either  in  possession,  reversion,  remainder,  or 
expectancy  to  my  son  John  Holdich,  to  hold  to  him  my 
said  son  John  Holdich,  his  heirs  and  assigns  for  ever. 
And  I  hereby  nominate,  constitute,  and  appoint  him  sole 
executor  of  this  my  will;  hereby  revoking  and  making 
void  all  former  wills  by  me  at  any  time  heretofore  made. 

c2 
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1842.  The  testator  died,  leaving  John  Holdich  his  heir  at  law. 

Holdich  ^e  **^  was  ^®^  ^y  Mary  Holdich  against  John  Hol- 

..    v-  dich,  claiming  dower  out  of  the  testator's  freehold  estates. 

Holdich. 

the  annuity  of  £50  for  her  life,  and  the  use  of  the  house 

during  her  widowhood.    The  question  was,  whether  she 

should  elect  between  the  dower  and  the  benefits  given  her 

by  the  will. 

Mr.  Anderdon  and  Mr.  Bartrum,  for  the  plaintiff. — The 
bequests  to  the  widow  not  being  inconsistent  with  her 
claim  to  dower,  she  is  entitled  to  both :  Dawson  v.  Bell  (a). 
It  will  probably  be  contended  on  the  other  side,  that  if  the 
widow  takes  her  dower,  the  residuary  real  and  personal 
property  after  payment  of  debts,  will  not  be  sufficient  to 
meet  the  annuity  and  legacies ;  but  upon  that  point  the 
observations  of  Lord  Redesdale  in  Birmingham  v.  Kvrwan  (b) 
apply.  For  the  purposes  of  this  suit  it  is  enough  to  shew 
that,  at  the  time  of  making  the  will,  the  testator  contem- 
plated that  the  estate  would  be  sufficient. 

Mr.  Cooper  and  Mr.  W.  H.  Smith,  for  the  defendant. — 
Where  an  annuity  is  charged  upon  real  estate,  and  the 
amount,  as  is  probably  the  case  here,  is  larger  than  the 
dower,  the  annuity  is  inconsistent  with  the  dower,  and  the 
widow  is  put  to  her  election.  Again,  in  the  present  case, 
a  house  is  given  to  the  widow  specifically,  and  during  her 
widowhood,  and  that  is  not  consistent  with  the  claim  of 
dower.  Then,  "  subject  to  the  payment  of  the  annuity  and 
bequests/'  there  is  a  devise  of  real  estate  by  name  (for  there 
is  no  residuary  real  estate)  to  the  son.  That  shews  an  in- 
tention on  the  part  of  the  testator,  that  the  son  should 
take  the  entire  property  subject  only  to  the  wife's  annuity, 
her  enjoyment  of  the  house,  and  the  legacies.  The  Court, 
however,  will  not  put  a  construction  on  the  will  until  it 

(a)  1  Keen,  761.  (6)  2  Sch.  &  Lef.  454. 
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has  ascertained  the  state  of  the  property.  It  will  assist 
itself  by  an  inquiry  as  to  the  value  of  the  real  estate,  as  in 
some  cases  it  will  as  to  the  amount  of  the  general  property, 
with  a  view  of  ascertaining  whether  the  intention  of  the 
testator  will  be  defeated  by  giving  the  widow  both  her 
demands.  Here  the  legatees  will  be  unpaid  if  the  plaintiff 
succeeds. 

Upon  the  general  question  the  following  cases  are  in 
favour  of  the  defendant: — Lawrence  v.  Lawrence  (a),  Villa 
real  v.  Lord  Galway  (b),  Arnold  v.  Kempslead  (c),  Wake  v. 
Wake  (d),  Miall  v.  Brain  (e),  Butcher  v.  Kemp  (/),  Roadley 
v.  Dixon  {g\  Pearson  v.  Pearson  (A),  French  v.  Davies  (t), 
Foster  v.  Cook  {J),  Hall  v.  Hill  (*),  (in  which  case  it  is  sub- 
mitted that  the  decision  proceeded  on  the  whole  will  taken 
together,  and  not  on  the  power  of  leasing  only),  Daly  v. 
Lynch  (I).  With  respect  to  the  reference  as  to  the  value 
of  the  property,  Pearson  v.  Pearson,  Arnold  v.  Kempstead, 
Greatorex  v.  Cory  (ro),  and  Strahan  v.  Sutton  (n),  are  in 
point.  [The  Vice-chancellor  intimated  that  he  should 
direct  no  reference.] 

The  Vice-Chancellor. — I  feel  bound  by  the  present 
state  of  the  authorities  to  say,  that  a  mere  gift  of  an  an- 
nuity to  the  testator's  widow,  although  charged  on  all  the 
testator's  property,  is  not  sufficient  to  put  her  to  her  elec- 
tion. I  consider  myself  equally  bound  by  the  authorities 
to  say,  that  a  mere  gift  to  the  widow  of  an  annuity  so 
charged,  and  a  gift  of  the  whole  of  the  testator's  real  estate, 

(a)  2  Vcrn.  365.  (•)  2  Ves.  jun.  576. 

(6)  Ambl.  682.  (j  )  3  Bro.  C.  C.  347. 

(e)  2  Eden,  236.  (*)  1  D.  ft  W.  94;  1  Con.  ft 

(d)  1  Ves.  jun.  335.  L.  120. 

(0  4  Madd.  1 19.  (/)  3  Bro.  P.  C.  478;  ed.  Tom!. 

(J)  5  Madd.  61.  (m)  6  Ves.  615. 

(g)  3  Rubs.  192.  («)  3  Ves.  249. 

(A)  1  Bro.  C.  C.  292. 
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1842.  though  specified  by  name,  to  some  other  person,  are  not 
together  of  themselves  sufficient  to  put  the  widow  to  her 
election :  and,  moreover,  that  a  gift  of  a  portion  of  the  real 
estate  to  the  widow,  whether  for  life  or  during  widowhood, 
is  not  sufficient,  as  to  the  residue  of  the  estate,  to  put  the 
widow  to  her  election  in  respect  of  dower.  Whether  my 
opinion  would  be  so  if  the  matter  were  res  Integra,  it  is 
not  necessary  to  say. 

It  is  clear,  therefore,  that  the  annuity  here  does  not  bar 
the  wife  of  her  dower.  The  testator,  however,  has  given 
her  his  house  (which  is  admitted  to  be  freehold)  during  her 
widowhood,  and,  after  her  marrying  again,  he  directs  that 
the  same,  that  is  the  house,  shall  fall  into  and  form  part 
of  the  residuary  estate.  Now,  if  the  testator  had  pointed 
to  a  particular  mode  of  using  and  enjoying  the  house,  as 
one  entire  thing,  after  the  widow**  second  marriage,  it 
might  be  possibly  right  to  hold  that  the  will  contained 
a  declaration,  as  in  Roadiey  v.  Dixon,  that  she  should  not 
marry  again,  and  also  claim  her  dower;  because,  bj  so 
doing,  she  would  disappoint  the  intention  of  the  testator, 
that  the  property  should  be  used  and  enjoyed  in  a  particu- 
lar way.  The  testator,  however,  has  not  done  that.  He 
has  only  directed  that,  upon  her  marriage,  the  house  shall 
{all  into  the  residue — not  directing  a  particular  mode  of 
enjoying  it.  So  as  to  the  Elton  property;  though  it  is  a 
residuary  gift  of  the  whole  real  estate  which  the  testator 
had,  still  it  is  a  mere  gift  of  the  subject  itself,  without  any 
pperifioation  of  the  particular  mode  of  enjoying  it  Therex 
fore  it  falls  within  one  of  the  rules  which  I  mentioned 
1 2^  £*J*t?s  *n  ^e  ou*8e*'  *n  Ro&dky  ▼•  Dixon  and  Hall  v.  HUl,  the 
decisions,  in  both  of  which  I  entirely  agree,  proceeded  on 
the  ground  of  distinction  to  which  I  have  adverted.  The 
decision  in  Roadiey  v.  Dixon  turned  on  the  mode  of  ma- 
naging a  farm,  that  in  Hall  v.  Hill  on  the  power  of  leas- 
ing, both  of  which,  though  clearly  within  the  contempla- 


V. 
HOLDICH. 
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tion  of  the  testator,  would  be  substantially  disappointed  by  1842. 
the  claim  of  dower.  To  put  the  wife  to  her  election  on  holdich 
the  ground  that  her  claim  to  dower  is  inconsistent  with 
the  intention  of  the  testator  as  to  some  other  legatee  or 
devisee,  there  must  be  something  beyond  the  mere  gift  to 
the  legatee  or  devisee.  There  must  be  such  circumstances 
attending  the  gift  as  that,  if  dower  be  admitted,  the  legatee 
or  devisee  will  be  disappointed  of  the  enjoyment  of  the 
property  in  the  mode  pointed  out  by  the  testator.  No 
such  circumstances  occur  in  this  case.  Therefore  I  con- 
sider myself  bound  by  the  authorities  to  say,  that  this  will 
does  not  exhibit  an  intention  to  exclude  the  wife  from 
dower,  to  which  she  is  primd  facie  entitled. 

I  have  already  said  that  I  think  it  immaterial  to  direct 
any  inquiry  with  respect  to  the  value  of  the  property. 
Whether  it  could  in  my  opinion  be  right  in  any  case  of 
this  kind  to  direct  such  an  inquiry,  I  do  not  say.  In  this 
case  annuities,  as  well  as  legacies,  are  charged  upon  all 
the  property.  The  will  was  made  in  1829,  and  the  testa- 
tor lived  to  1886;  and  whatever  may  have  been  the  value 
of  the  property  at  his  death,  whether  sufficient  or  not,  the 
state  or  value  of  the  property  at  that  time  can  make  no 
difference  as  to  the  point  which  I  have  to  decide. 

Declare  the  widow  entitled  to  the  annuity  for  her  life,  and  to  the 
house  during  her  widowhood,  and  also  to  her  dower  out  of  the  rest  of  the 
real  estate  of  which  she  is  dowahle.  Reserve  the  question,  whether,  if 
she  many  again,  she  will  be  entitled  to  dower  from  that  time  of  the 
house. 
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1842. 
Nov.  uiA.  Brandon  v.  Aston. 

Testator  be-  JuEWIS  COHEN,  by  his  will,  gave  and  bequeathed  to 

Annuity  tcfhis  certain  persons  named  in  his  will  one  annuity  or  clear 

deciarili  ^hit*'  y6*^  8um  °^  ^®* to  ^e  Pa*^  *>y  half-yearly  payments  on 

his  nephew  certain  days  named,  upon  trust  during  the  life  of  the  tes- 

power  to  sell,  tator*s  nephew,  Isaac  Nathan,  to  pay  the  same  to  him  the 

rambSn^OTu-  8a^  I*aac  Nathan,  when  and  as  the  same  should  become 

ticipate  h,  and  due  for  his  own  use  and  benefit,  the  first  payment  of  the 

that,  in  case  he  .  , 

should  attempt  annuity  to  begin  and  be  made  on  such  of  the  said  days  as 
s^mTshouid       should  first  happen  after  his  the  said  testator's  decease. 

ion^eraniybabre°  And  the  testat<>r  willed  and  directed  that  a  proper  fund 
to  him.  And  should  be  appropriated  to  answer  and  pay  the  said  annuity, 
cease  of  hit  And  he  declared  that  the  said  Isaac  Nathan  should  have 
such attemptto  n0  Power  to  seH*  mortgage,  incumber,  or  anticipate  the 
sell,  mort-        payment  of  the  said  annuity,  and  that  in  case  he  should 

gage,  incumber,  *   *  " 

or  anticipate  attempt  so  to  do,  the  same  should  cease  and  be  no  longer 

the  tesuitor'  payable  to  him;  and  from  and  immediately  after  the  de- 

funHuVof  cease  of  his  said  nephew,  Isaac  Nathan,  or  from  and  imme- 

which  the  an-  diately  after  any  such  attempt  to  sell,  mortgage,  incumber, 

nuity  was  to  be  ..  i  •  ■■  •  1 

paid  to  be  di-  or  anticipate  the  said  annuity,  the  testator  ordered  and 
his  nephew's*  directed  that  his  said  trustees,  or  the  survivors  or  survivor 
ne'1*™  took**  °^  *kem,  or  'he  executors,  administrators,  or  assigns  of 
the  benefit  of     such  survivor,  should  pay,  transfer,  and  divide  the  capital, 

the  stat  1  &2  r  J  r 

Vict,  c  no,      stockj^and  funds,  in  or  upon  which  the  said  annuity  should 


insoWen*  debt-   be  incited  unto,  between,  and  amongst  such  and  so  many 

ti»t  Abwaa  a    °^  ^e  children  of  the  said  Isaac  Nathan,  lawfully  begotten, 

forfeiture  of  the  as  being  sons  or  a  son,  should  live  to  attain  their  or  his 

thauhe'chSi-      age  cr  respective  ages  of  21*years,  or  being  a  daughter  or 

tltted To'thc""    daughters,  should  live  to  attain  that  age,  or  be  married,  in 

fund.  equal  shares  and  proportions;  such  shares  to  be  payable 

.  (e&-  -J+MM.  an(j  transferable  to  such  children  immediately  upon  their 

attaining  21,  or  being  married,  if  the  same  should  happen 

after  the  decease  of  him  the  said  Isaac  Nathan,  and  in 

case  he  should  be  then  living,  to  be  a  vested  and  trans- 
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missible  interest  in  such  children  or  child  as,  being  sons 
or  a  son,  should  attain  the  age  of  21  years,  or  being  daugh- 
ters or  a  daughter  should  attain  that  age,  or  be  married 
during  the  lifetime  of  the  said  Isaac  Nathan,  and  should 
be  paid,  transferred,  and  assigned  to  them,  him,  or  her, 
their,  his,  or  her  executors,  administrators,  or  assigns,  im- 
mediately on  the  death  of  him  the  said  Isaac  Nathan;  and 
in  case  there  should  be  but  one  such  child  &c.,  then  the 
testator  directed  that  the  whole  of  the  said  stocks,  funds, 
or  securities  should  be  transferred,  paid,  and  assigned  to 
such  one  child,  his  or  her  executors  &c,  absolutely;  and 
the  testator  appointed  the  trustees  to  be  executors  of  his 
will. 

The  testator  died  in  February  1823,  leaving  Isaac  Nathan 
and  the  several  other  persons  named  in  his  will  surviving 
him.     Isaac  Nathan  had  a  daughter  and  two  sons. 

The  executors  duly  proved  the  testator's  will,  and  set 
apart  a  sufficient  portion  of  his  personal  estate  to  answer 
the  annuity.  The  sum  set  apart  was  invested  in  the  pur- 
chase of  £1666  consols,  and  the  executors  regularly  paid 
the  annuity  to  Isaac  Nathan  to  the  29th  September 
1841. 

On  the  4th  October,  1841,  Isaac  Nathan  was  taken  in 
execution  for  debt  upon  a  writ  of  ca.  sa.,  and  was  confined 
within  the  walls  of  Whitecross-street  prison. 

On  the  18th  of  the  same  month,  being  in  actual  custody 
within  the  walls  of  that  prison,  he  presented  his  petition  to 
the  Court  for  the  Belief  of  Insolvent  Debtors,  under  the 
statute  1  &  2  Vict.  c.  110,  thereby  stating  that  he  was 
willing  that  all  his  real  and  personal  estate  should  be 
vested  in  the  provisional  assignee  according  to  the  provi- 
sions of  the  statute,  and  praying  to  be  discharged.  The 
petition  was  afterwards  duly  filed  and  the  usual  vesting 
order  made. 

In  the  schedule,  which  was  subsequently  filed  by  the 
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1842,  insolvent;,  h$  described  the  annuity  as  bang  payable  to  him 
during  his  life,  but  which  he  could  not  sell,  mortgage,  or 
incumber, 

Claims  having  been  made  to  the  annuity  by  the  credit- 
ors1 assignee  of  the  insolvent  on  the  one  hand,  and  the 
children  of  Isaac  Nathan  on  the  other,  the  present  bill 
was  filed  by  the  trustees  against  the  assignee  and  the 
children!  for  the  purpose  of  having  the  rights  and  interests 
of  the  defendants  in  the  annuity  and  £1666  consols  ascer- 
tained and  declared. 

The  defendants  insisted  upon  their  respective  claims  by 
their  answers. 

Mr.  Lowndes  and  Mr.  Faber,  for  the  plaintiffs. 

Mr.  Russell  and  Mr.  Goldsmid,  for  the  defendants,  the 
children. — If  insolvency  be  considered  as  an  involuntary  act 
of  alienation,  there  are  several  authorities  to  shew  that  such 
alienation  is  nevertheless  a  forfeiture  under  circumstances 
similar  to  the  present :  Cooper  v.  Wyatt  (a),  Dommett  v. 
Bedford  (b).  The  cases  of  Pym  v.  Lockyer  (c)  and  Lear  v. 
Leggett  (d)  differ  from  the  others  in  principle.  The  pre- 
sent case,  however,  proceeds  on  stronger  grounds.  Here 
the  alienation  was  the  voluntary  act  of  the  insolvent,  and 
the  principles  of  Shoe  v.  Hale  (e)  distinctly  apply.  The 
words  of  the  will  are  "  sell,  mortgage,  incumber,  or  antici- 
pated To  anticipate  is  to  do  any  act  whereby  you  obtain 
beforehand  the  benefit  of  the  property  in  question.  Here 
the  insolvent  presents  his  petition,  whereby  he  in  effect 
say&h~-take  all  my  real  and  personal  estate,  and  give  me 
liberty.    Is  there  any  distinction  between  a  proceeding  of 


(a)  5  Madd.  482.  (<*)  2  Sim.  479  ;  1  Russ.  &  M. 

(ft)  3  Ves.  149.  690. 

(c)  20  Law  J.  8.  (e)  13  Vc«.  404. 
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this  nature,  and  a  sale  and  conveyance  by  deed  for  a  valu»        1842. 
able  consideration  ? 

Mr.  Baeon,  for  tbe  defendant,  the  assignee.~<-In  all  the 
cases  the  word*  of  tbe  will  have  directed  the  judgment  of 
the  Court :  and  the  question  here  is,  whether  this  is  an 
attempt  to  sell  &c.  within  the  meaning  of  the  will*  The 
ease  of  Shee  v.  Hale  was  decided  upon  the  words  of  the 
will.  There  the  annuity  was  inserted  in  the  schedule 
delivered  in  and  signed  by  tbe  insolvent.  By  the  statute 
41  Geo.  8,  c.  70  (a),  upon  which  that  case  was  decided,  the 
insolvent  was  required  in  his  petition  to  state  that  he  had 
no  property  other  than  that  which  he  had  stated  in  his 
schedule,  and  the  schedule  and  declaration  on  oath  were 
one  instrnjnent,  filed  in  the  Court  in  which  the  petition 
was  presented.  The  Mailer  of  the  Roll*  was  of  opinion  that 
in  taking  the  benefit  of  that  act  the  son  did  the  very  thing 
which  the  will  provided  against,  namely,  authorise  and 
empower  others  to  receive  the  annuity.  Under  the  modern 
act,,  the  mene  filing  the  petition  vests  the  whole  property 
of  the  petitioner  in  the  provisional  assignee.  [The  Vice* 
Cha*ceUor.T*-The  petition  is  the  wilful  act  of  the  insolvent] 
A«mming  it  to  be  so,  the  question  is,  whether  it  is  an 
attempt  within  the  words  of  the  will.  When  be  files  his 
schedule  he  gives  notice  to  all  the  assignees,  not  only  that 
he  does  not  attempt,  but  that  he  has  not  the  power  to 
mortgage  or  incumber  the  annuity.  He  tells  them  he  has 
no  title.  It  is  true  that  by  his  petition  he  in  the  first 
i««^mi^ft  makes  a  submission  to  the  Insolvent  Debtors' 
Court,  that  the  law  shall  operate  on  his  effects;  bat  when 
he  comes  before  the  Court,  he  says  that  there  is  certain  pror 
perty  which  is  nominally  his,  but  which  he  has  no  power 
to  assign.     That  property  vests  in  the  assignee,  not  by 

(a)  Re-enacted  by  the  staft.  44  Geo.  3,  c.  108. 
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1842.  the  act  of  the  insolvent,  but  by  force  of  the  statute.  [The 
Vice-chancellor. — It  seems  to  be  agreed  that  the  absent 
insolvent  has  no  title.]  Upon  that  there  is  no  question. 
As  to  the  authorities,  it  is  submitted  that  this  case  is  like 
Lear  v.  Leggett,  where  the  restriction  against  alienation 
was  not  immediately  followed  by  words  importing  for- 
feiture, and  where  therefore  the  assignee  was  held  entitled. 
Cooper  v.  Wyatt  is  not  inconsistent  with  that  case.  Pym 
v.  Lockyer  was  special  in  its  circumstances.  [The  Vice- 
Chancellor. — In  Cooper  v.  Wyatt  it  was  probably  considered 
that  there  was  a  defective  specification  by  the  testator  of 
all  the  means  of  forfeiture.  In  Lear  v.  Leggett  it  was  not 
so  considered.] 

The  Vice-chancellor. — It  is  not  necessary,  if  it  would 
be  right,  for  me  to  express  any  opinion  on  the  respective 
decisions  in  Lear  v.  Leggett,  and  Pym  v.  Lockyer.  The 
judgment,  which  I  feel  myself  bound  to  give  in  this  case, 
may  well  stand  consistently  with  those  decisions. 

I  apprehend  that  the  words  "  attempt  so  to  do,"  mean- 
ing "  attempt  to  sell,  mortgage,  incumber,  or  anticipate  the 
payment  of  the  said  annuity/'  are  not  too  vague  or  indefi- 
nite, and  that,  under  this  will,  there  may  have  been  an  act 
amounting  to  an  attempt  to  sell,  mortgage,  incumber,  or 
anticipate,  which  would  make  the  annuity  cease  as  to  the 
insolvent,  and  give  the  fund  to  his  children.  The  ques- 
tion is,  whether  there  has  been  such  an  act. 

Now  it  is  possible  that  there  may  be  a  case  of  insolvency 
which  would  not  fall  within  the  terms  of  this  will.  The  pre- 
sent case,  however,  is  one,  if  I  may  use  the  expression,  of 
voluntary  insolvency.  It  is  the  case  of  an  application 
by  a  person  for  delivery  from  imprisonment  upon  certain 
conditions :  it  is  his  own  act.  He  presents  a  petition  to 
the  Court  for  relief  of  Insolvent  Debtors,  stating  his  im- 
prisonment, and  that  he  is  willing  that  all  his  real  and 
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personal  estate  and  effects  may  be  vested  according  to  the  1842, 
provisions  of  the  act  of  Parliament.  By  so  doing,  he  has, 
in  effect,  executed  a  parliamentary  power;  that  is,  he  has 
voluntarily  elected  to  do  that  act  which,  being  done, 
brings  the  provisions  of  the  act  of  Parliament  into  opera- 
tion. In  effect,  therefore,  the  vesting  order  is  procured  by 
himself:  for  every  substantial  purpose  it  is  his  own  act. 
I  apprehend  I  should  be  deciding  against  the  letter  and 
spirit  of  this  enactment  if  I  were  to  hold  that  there  has 
not  been  a  clear  attempt  to  incumber  and  anticipate  pay- 
ment of  the  annuity.  If  that  is  so,  the  assignee  has  no 
interest,  because  the  children  are  entitled. 

It  is  unnecessary  for  me  to  enter  into  the  question  (if 
question  it  be),  whether  the  insolvent  could  contend  that, 
having  regard  to  the  will,  the  petition,  the  vesting  order, 
and  the  schedule,  taken  together,  the  vesting  order  ought 
to  be  considered  as  not  intended  to  pass  or  affect  this  par- 
ticular interest,  and  therefore  as  leaving  it  in  him,  not- 
withstanding his  insolvency.  As  it  is  not  necessary  to  de- 
cide that  question,  I  neither  encourage  nor  discourage  any 
notion  founded  upon  it,  or  intimate  any  opinion  either 
against  or  in  favour  of  it.  In  either  view  of  the  case,  ac- 
cording to  my  judgment,  the  assignee  under  the  Insolvent 
Act  has  no  title,  and  I  therefore  declare  that  he  has  no 
title  to  this  annuity.  The  question  of  costs  may  be  fit 
matter  for  argument. 

Mr.  Bacon  then  addressed  the  court  on  the  question  of 
costs. 

The  Vice-chancellor  said,  that  as  the  bill  was  filed 
by  trustees  to  settle  the  conflicting  claims  of  the  assignee 
and  other  parties,  and  as  the  assignee  would  probably  have 
his  costs  out  of  the  insolvent's  estate,  he  should  be  allowed 
no  costs  in  this  suit. 
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BRANDO* 

V. 

Aston. 


Declare  the  assignee  not  entitled  to  the  annuity.    Dismiss  the  bill 
against  him  without  costs* 


1843. 
April  20th.        ^e  cause  now  came  on  for  hearing  for  farther  direc- 

Bequestofa  tions.  The  Master  having  reported  that  two  of  the  chil- 
li ™ch%fUthe  ^ren  of  Isaac  Nathan  were  of  age,  the  question  was,  whe- 
j"n  TT  should  ^er,  uPon  ^e  construction  of  the  will,  they  were  entitled 
live  to  attain  to  have  their  shares  of  the  fund  (now  in  court)  paid  to 

the  age  of  21  .  v  '  r 

yean.   J.  N.     them  immediately. 

had  three  chil- 
dren, two  of 

rtta^eda2i"g  Mr-  Wigram  and  Mr.  Faber,  for  the  plaintiffs,  observed 
applied  for  pay-  that  Bullock  v.  S tone 8  (a)  was  the  only  case  in  favour  of 

ment  of  their  — v   '  * 

shares.    Under  paying  the  shares  immediately. 

the  circum- 
stances of  the 

dedined?o°w  Mr-  Ru88ell»  for  the  adult  children,  cited  Shepherd  v. 
over  to  them  Ingtam  (&),  Mills  v.  Norris  (c),  and  Scott  v.  Earl  of  Scar- 
capital,  but  borough  (d),  contending  that  after-born  children  were  not 
wcrivedtheCS-°  entitled.  [The  Vice-ChanceUor.— The  rule  recognized  in 
terest  of  two-     fa  c^  0f  fphitbread  v.  Lord  St.  John  (e)  as  to  after-born 

thirds  without  m  w 

prejudice  to  the  children  is  artificial,  and  I  think  only  to  be  adopted  when 

claim  of  after-  ..  •  t       i   ntj 

born  children  necessity  requires.  Lord  Eldon,  m  cases  coming  very  near 
of  J.  N.  j^  but  distinguishable  from  it,  held  after-born  children  to 

be  entitled.] 

The  Yice-Chancellor  said,  that  he  considered  the  case 
so  circumstanced  as  to  justify  him  at  present  in  withhold- 
ing the  capital  from  the  adult  children.  He  should,  how- 
ever, allow  them  the  interest  of  their  shares,  which,  if 
not  otherwise  right,  might  be  supported  by  analogy  to  the 
course  frequently  taken  by  the  Court  as  to  maintenance. 

(a)  2  Vez.  sen.  521.  (<*)  1  Beav.  154. 

(6)  Ambl.  448.  (<?)  10  Ves.  152. 

(c)  5  Yes.  338. 
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Let  one-third  of  the  dividends  of  the  fond  in  Court  be  paid  to  one  of  1842. 

the  adult  children,  one  other  third  to  the  other,  and  let  the  remaining  third 
be  carried  to  the  account  of  the  contingent  share  of  the  infant,  without 
prejudice  to  any  claim  which  after-born  children  of  the  father  may  have, 
and  without  prejudice  to  any  claim  which  the  insolvent  may  have. 


T 


Teed  v.  Carrtjthem.  Nov.M,\2th. 

HE  plaintiff  having  lent  to  the  defendant  Carrtfthers,  On  the  2nd  of 

£10,000 ;  by  indentures  of  lease  and  release,  dated  the  ^^8^^^" 

1st  and  2nd  of  May,  1837,  between  the  defendant  Car-  Wd  estates 

*  were  mortgaged 

ruthers,  of  the  one  part,  and  the  plaintiff  of  the  other  byC.toT.,sub- 
part,  certain  freehold  and  copyhold  lands,  forming  an  for  redemption0 
estate,  called  the  Mitchell's  Estate,  and  Waghorn  Gate  ?S,SooT  on*  the 
Farm,  were,  as  to  the  freehold,  released,  conveyed,  and  2nd  of  May, 

1844,  with  in— 

assured  unto  the  plaintiff,  his  heirs  and  assigns,  and  as  to  terest  half- 
the  copyhold,  covenanted  to  be  duly  surrendered  to  him  J^y  priori 

any  default,  C. 
paid  to  T.  7000/. 
by  cheque,  and  gave  him  two  bills  of  exchange,  drawn  by  C.  &  Co.,  upon  and  accepted  by  C,  for 
10201.,  at  three  months  after  date,  and  for  1500/.  at  six  months  after  date,  being  together  the  total 
amount  of  the  mortgage  debt  and  interest.  Upon  the  receipt  of  the  cheque  and  two  accept- 
ances, T.  signed  the  following  memorandum: — "  London,  23rd  December  1839— Received 
this  day  of  C,  the  sum  of  7000/.  in  cash,  and  two  bills  of  exchange,  as  under,  for  3120/.,  drawn 
by  C.  &  Co.  of  M.,  upon  and  accepted  by  the  said  C,  one  dated  16th  December,  for  1620/., 
the  other  dated  the  23rd  of  December,  for  1500/.,  and  which  cheque  for  7000/.  and  bills  for 
3120/.,  making  together  10,120/.,  are  in  full  of  principal  and  interest  due  to  me  upon  a  mort- 
gage of  C.fs  freehold  property  in  K.  and  S.  for  10,000/.,  and  I  do.  hereby  undertake  whenever 
required,  to  execute  a  conveyance  of  the  said  property.  (Signed)  T."  T.  gave  this  memoran- 
dum together  with  die  title  and  mortgage  deeds  of  the  premises  to  C.  The  cheque  for  7000/. 
was  paid,  but  both  the  bills  of  exchange  were  dishonoured ;  C.  afterwards  conveyed  all  his 
estate  to  a  trustee  for  the  benefit  of  his  creditors,  and  then  became  bankrupt.  T.  never  re- 
conveyed  the  premises : — Held,  that  as  between  T.  and  C,  and  his  assignee  by  deed,  and  his 
assignees  in  bankruptcy,  the  receipt  of  the  cheque  and  bills,  and  the  giving  the  above  memoran- 
dum, did  not  discharge  the  mortgaged  premises  from  the  mortgage,  but  that  on  their  dishonour, 
T.  was  entitled  to  a  decree  against  them  all  for  the  restoration  of  the  title  and  mortgage  deeds, 
and  to  a  decree  of  foreclosure. 

A  party  having  an  interest  in  the  subject  matter  of  a  suit  by  virtue  of  a  partnership,  had 
parted  with  his  interest  prior  to  the  date  of  filing  the  bill.  The  plaintiff  nevertheless  made 
him  a  defendant,  and  he  by  his  answer  disclaimed.  The  plaintiff  was  ordered  to  pay  such 
defendant's  costs,  without  being  entitled  to  them  over,  the  Court  being  of  opinion  that  the 
plaintiff  might  have  easily  ascertained  the  fact  of  the  assignment,  and  it  not  appearing  that  be 
had  attempted  to  do  so. 

Although  a  defendant  disclaim  all  interest  in  the  suit  at  the  bar,  and  his  disclaimer  is  entered 
by  the  registrar,  yet  the  Court  will  retain  him  on  the  record,  if  there  be  any  question  whether 
he  has  documents  relating  to  the  suit  in  his  possession  which  ought  to  be  delivered  up ;  and  an 
inquiry  will  be  directed  on  the  subject. 
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1842.  and  his  heirs,  subject  to  a  proviso  therein  contained  for 
the  redemption  and  reconveyance  thereof,  on  the  payment 
of  the  £10,000,  on  the  2nd  May,  1844,  with  interest, 
at  £5  per  cent,  per  annum,  in  the  meantime,  half-yearly, 
on  the  2nd  of  November,  and  the  2nd  of  May.  The 
indenture  of  release  contained  a  proviso,  that  it  should  be 
lawful  for  the  said  defendant  Carruthers,  his  heirs,  execu- 
tors, or  administrators,  to  pay  off  the  said  sum  of  £10,000, 
or  any  part  thereof,  not  being  less  than  £1,000  at  each 
payment,  at  any  time  before  the  said  2nd  May,  1844, 
on  giving  six  months'  notice  of  each  intended  payment; 
but  that  it  should  not  be  lawful  for  the  plaintiff,  his  heirs, 
executors,  administrators,  or  assigns,  to  call  in  any  part  of 
the  said  principal  before  the  said  2nd  May,  1844,  provided 
the  said  interest  were  punctually  paid;  but  in  case  the 
same  interest,  or  any  half-yearly  payment  thereof,  should 
be  in  arrear  for  the  period  of  80  days  after  the  same  should 
become  due,  then  it  should  be  lawful  for  the  plaintiff,  his 
heirs,  executors,  administrators,  and  assigns,  to  call  in  and 
require  payment  of  the  said  principal  sum  and  interest 
in  like  manner  as  if  the  time  fixed  for  the  payment  thereof 
had  expired. 

In  the  month  of  December,  1889,  the  defendant,  John 
Carruthers,  gave  to  the  plaintiff  a  cheque  for  £7000,  on 
Messrs.  Coutts  &  Co.,  in  part  discharge  of  the  principal 
moneys  due  on  the  mortgage.  He  also  gave  to  the  plain- 
tiff two  bills  of  exchange,  one  for  £1620,  and  the  other 
for  £1500,  intended  to  be  in  discharge  of  the  £3000,  re- 
sidue of  the  principal  mortgage-money,  and  the  interest 
then  due  on  the  security,  which  amounted  to  £120. 
Upon  the  receipt  of  the  cheque  and  bills  of  exchange, 
the  plaintiff  gave  a  receipt  for  the  mortgage-money  and 
interest. 

The  cheque  for  £7000  was  at  first  dishonoured  by  Messrs. 
Coutts  &  Co.,  but  it  was  shortly  afterwards  duly  paid. 
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The  bill  for  £1620  was  discounted  by  Messrs.  Courts  &  1842. 
Co.  for  the  plaintiff,  and  it  became  due  in  their  hands,  and 
was  dishonoured.  Upon  this  the  defendant  Carruthers 
paid  Messrs.  Coutts  &  Co.  £120,  part  thereof  in  cash, 
and  gave  them  a  promissory  note,  drawn  by  him  in  favour 
of  the  plaintiff  for  the  residue,  which  note  was  indorsed 
by  the  plaintiff  as  his  surety.  Carruthers  at  the  same 
time  deposited  with  Messrs.  Coutts  &  Co.  all  the  title- 
deeds  of  the  mortgaged  property  (except  the  mortgage* 
deeds  to  the  plaintiff,  which  he  Carruthers  retained),  to- 
gether with  a  memorandum  in  writing,  by  way  of  equitable 
mortgage,  as  a  further  security  for  the  due  payment  of 
that  note.  The  note,  having  become  due,  was  dishonour- 
ed, and  the  plaintiff  paid  the  amount  due  thereon  to 
Messrs.  Coutts  &  Co.  before  the  date  of  the  filing  the 
bill. 

The  bill  of  exchange  for  £1500  remained  in  the  plain- 
tiff's hands,  and  became  due  on  the  26th  of  March,  1840, 
and  was  dishonoured  in  the  hands  of  Coutts  &  Co.,  and 
remained  unpaid  at  the  time  of  filing  the  bill. 

The  plaintiff;  on  the  8th  of  July,  1840,  filed  his  original 
bill  stating  the  above  facts,  and  praying  that  Messrs.  Coutts 
&  Co.  might  be  ordered  to  deliver  up  to  the  plaintiff  the 
title-deeds  of  the  mortgaged  property  and  the  memoran- 
dum of  equitable  mortgage;  and  that  it  might  be  declared 
that  the  plaintiff  was  entitled  to  a  lien  on  the  mortgaged 
property,  not  only  for  what  he  had  paid  Messrs.  Coutts  & 
Co.  but  also  for  the  residue  of  the  sum  of  £8000  and  in- 
terest And  that  the  defendant  John  Carruthers  might  be 
ordered  to  redeliver  to  the  plaintiff  the  mortgage  deeds 
and  the  receipt,  and  that  he  might  in  the  meantime  be  re- 
strained by  injunction  from  receiving  the  said  title-deeds 
so  deposited,  or  destroying  or  parting  with  the  mortgage 
deeds  or  the  receipt  or  any  title-deeds  relating  to  the 
mortgaged  property,  and  that  Messrs.  Coutts  &  Co.  might 

VOL.  II.  d  n.  c.  c. 
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in  like  manner  be  restrained  from  delivering  np  the  title- 
deeds  deposited  with  them  to  the  defendant  Carruthers  or 
to  any  person  other  than  the  plaintiff,  and  for  redemption, 
and  in  default  of  redemption  for  a  foreclosure  of  the 
equity  of  redemption  in  the  premises. 

Subsequent  to  the  date  of  the  filing  of  the  plaintiff's 
bill,  by  indentures  of  lease  and  of  release  and  appointment, 
dated  the  7th  and  8th  of  August,  1840,  the  defendant 
-Carruthers  conveyed  the  mortgaged  premises  to  the  de- 
fendant Hoggart  and  his  heirs  upon  trust  for  sale,  and  to 
stand  possessed  of  the  proceeds  upon  trusts  for  benefit  of 
the  creditors  of  defendant  Carruthers  who  should  exe- 
cute that  deed.  "These  deeds  were  executed  by  de- 
fendants Carruthers,  Hoggart,  and  several  creditors  of 
Carruthers. 

On  the  21st  of  September,  1840,  a  fiat  in  bankruptcy 
was  issued  against  Carruthers,  upon  which  and  prior  to  the 
12th  of  October,  1840,  he  was  declared  bankrupt. 

On  the  12th  of  October,  1840,  the  defendant  Carruthers 
answered  the  plaintiff's  original  bill,  and  by  his  answer 
stated,  as  the  fact  at  the  hearing  appeared  to  be,  that,  in 
March,  1889,  he  took  his  son  into  partnership  with  him 
under  the  firm  of  "  Carruthers  &  Co. ;"  that  the  two  bills 
of  exchange  of  December,  1839,  given  by  him  to  the  plain- 
tiff for  £1620  and  £1500,  were  respectively  drawn  by  the 
firm  of  Carruthers  &  Co.  of  Manchester,  upon  and  accepted 
by  the  defendant  Carruthers  in  favour  of  the  plaintiff,  and 
that  the  sum  of  £120,  part  of  the  first  bill  (for  £1620),  was  for 
interest  accrued  due  on  the  £10,000  (but  not  payable  at 
that  time).  The  defendant's  answer  then  proceeded  to  state 
that,  in  pursuance  of  the  said  arrangements,  the  plaintiff, 
upon  such  payment  being  made  to  him  as  last  aforesaid, 
delivered  up  to  the  defendant  the  aforesaid  mortgage 
deeds  and  the  title-deeds,  and  at  the  same  time  gave  to 
the  defendant  a  memorandum  or  receipt  in  writing  signed 
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by  the  plaintiff  as  follows:— " £7000,  London,  23rd  De-  1842. 
cember,  1839.  Received  this  day  of  John  Carruthers, 
Esq.,  the  sum  of  £7000  in  cash,  and  two  bills  of  exchange 
as  under  for  £3120,  drawn  by  Messrs.  Carruthers  &  Co.  of 
Manchester  upon  and  accepted  by  the  said  John  Carruthers, 
one  dated  16th  of  December  for  £1620,  the  other  dated 
23rd  December  for  £1500,  and  which  cheque  for  £7000  and 
bills  for  £3120,  making  together  £10,120,  are  in  full  of 
principal  and  interest  due  to  me  upon  a  mortgage  of  Mr. 
Carruthers's  freehold  property  in  Kent  and  Sussex  for 
£10,000,  and  I  do  hereby  undertake  when  required  to  exe- 
cute a  conveyance  of  the  said  property.  Thomas  Teed/' 
The  defendant  in  his  answer  set  out  the  indentures  of 
conveyance  and  covenant  to  surrender  to  Hoggart,  and 
the  trust  deed  for  the  benefit  of  creditors,  but  he  did  not 
disclaim  interest,  and  did  not  mention  or  allude  to  his 
bankruptcy,  and  he  stated  that  the  mortgage  deed  and 
receipt  were  then  in  the  possession  of  his  solicitor  Mr. 
Paterson,  subject  to  a  lien  by  him  thereon  for  costs. 

Messrs.  Coutts  &  Co.  submitted  by  their  answer  to  act 
as  the  Court  should  direct. 

On  the  12th  of  January,  1841,  the  plaintiff  amended  his 
bill;  and  on  the  18th  of  the  same  month  he  filed  a  supple- 
mental bill,  whereby,  after  stating  the  bankruptcy  of  de- 
fendant Carruthers,  and  the  effect  of  the  indentures  of  the 
7th  and  8th  of  August,  1840,  and  the  deed  of  declaration 
of  trust  of  the  latter  date,  and  its  execution  by  several 
creditors  of  defendant  Carruthers,  he  prayed  the  relief 
asked  by  the  original  bill  against  the  assignees  in  bank- 
ruptcy, the  defendant  Hoggart,  and  the  creditors  who 
executed  the  trust  deed,  and  for  a  foreclosure  against  them 
respectively. 

Neither  the  defendant  Hoggart  nor  the  defendants,  the 
creditors,  by  their  answers  disclaimed  interest,  except  a  de- 
fendant named  Stevens.  He  by  his  answer  alleged  that  he 
had  been  in  partnership  with  a  creditor  named  Dunk,  an- 
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1842.  other  defendant;  that  such  partnership  was  dissolved  on 
the  24th  of  September,  1840,  upon  which  he  had  assigned 
to  Dunk  a  debt  of  £50  due  to  the  partnership  from  the 
defendant  Carruthers.  He  disclaimed  all  interest  in  the 
suit. 

The  defendant  Dunk  appeared  to  have  executed  the 
trust  deed  after  the  24th  of  September,  in  the  then  late 
partnership  name  of  Dunk  &  Stevens. 

The  assignees  in  the  bankruptcy  of  Carruthers,  by  their 
answer,  claimed  all  the  rights  and  interests  of  the  bank- 
rupt in  the  premises. 

Mr.  Russell  and  Mr.  W.  M.  James,  for  the  plaintiff.— 
The  objection  of  the  assignees  is  understood  to  be  this 
— that  the  plaintiff  in  December,  1840,  gave  up  to  the 
defendant  Carruthers  the  title-deeds  and  the  mortgage- 
deeds,  and  that  he  was  actually  satisfied  his  mortgage  by 
the  cheque  for  £7000  and  the  two  bills.  The  answer  to  this 
objection  is  obvious,  that  such  satisfaction  could  only  arise 
upon  the  actual  payment  of  the  two  bills,  and  the  satisfac- 
tion by  payment  of  all  that  was  due  on  the  security. 

Mr.  Swanston  and  Mr.  Rolt,  for  the  assignees. — The 
grounds  on  which  the  plaintiff  comes  before  the  Court 
are  two.  1st.  For  a  foreclosure  on  his  own  debt.  2ndly. 
As  representing  the  rights  of  Messrs.  Coutts  &  Co.  in 
respect  of  the  dishonoured  bill  for  £1620,  and  of  their 
lien  upon  the  deeds  to  secure  that  amount.  It  is  admitted 
that  he  is  correct  in  his  second  ground;  and  the  assignees 
do  not  dispute  it. 

But  as  to  the  first  ground,  it  is  submitted  that  he  is 
wrong.  Under  the  provisions  of  the  mortgage  deed  the 
plaintiff  was  not  entitled  to  foreclose  till  May,  1844,  ex- 
cept in  default  of  payment  of  the  interest  in  the  mean- 
time. Now  it  does  not  appear  that  at  the  time  when  the 
arrangement  between  the  plaintiff  and  Mr.  Carruthers 
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was  made,  any  interest  was  due.    The  plaintiff  was  then        1842. 
paid  off  by  the  cheque  for  the  £7000  and  by  the  two  bills.      *     - 
A  distinction  is  to  be  taken  as  to  the  cheque  for  £7000  t>. 

and  the  two  bills.  The  transaction  would  have  been  fraudu-  AEEUTHE18- 
lent  if  the  cheque  were  not  paid,  but  as  to  the  two  bills  the 
plaintiff  relied  on  the  personal  security  of  the  parties  to 
the  bills  to  pay  at  a  future  time  as  a  substituted  security. 
The  plaintiff  on  receipt  of  the  cheque  and  bills  gave  up  the 
title-deeds  and  mortgage,  and  gave  the  receipt  and  under- 
taking of  the  28rd  of  December,  1889.  Now  what,  for 
this  accelerated  payment  and  additional  security  of  the 
firm  of  Carruthers  &  Co.,  did  the  plaintiff  give  up?  he 
says  nothiug.  He  received  not  only  the  accelerated 
payment,  but  as  to  the  two  bills  an  additional  secu- 
rity; and  we  submit  that  as  to  the  two  bills  it  was 
a  substituted  security.  Assent  on  both  sides  will  con- 
vert a  separate  into  a  joint  debt.  The  consideration  was 
valuable,  since  the  bills  gave  the  plaintiff  the  additional 
security  of  the  firm  as  well  as  the  personal  security  of 
Mr.  Carruthers.  And  though  it  was  for  many  years  a 
vexata  qtuestio,  the  plaintiff  may  now  prove  on  both  es- 
tates till  his  whole  debt  is  paid.  This  is  settled  in  ex 
parte  Sheppard  (a).  The  consideration  being  valuable,  the 
plaintiff,  if  called  on  so  to  do,  the  day  after  the  payment 
of  the  cheque,  would  have  been  bound  to  reconvey  the 
mortgaged  premises.  The  plaintiff  comes  here  not  to 
enforce  his  mortgage,  bat  to  deny  his  contract.  The  con* 
duct  of  the  parties  is  consistent  with  this.  On  the  19th  of 
March,  1840,  the  deposit  of  the  title-deeds  was  made  with 
Coutts  &  Co.,  and  the  memorandum  of  deposit  with  them 
signed.  This  was  done  by  Mr.  Carruthers;  and  on  that 
occasion  the  plaintiff  never  suggested  that  Carruthers  had 
no  right  to  deal  with  the  estate  as  the  owner :  in  fact, 

(a)  5  Jurist,  1147. 
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1842.  Carruthers  acted  as  the  owner,  and  the  plaintiff  treated 
the  estate  as  Mr.  Carruthers',  exempt  from  the  plaintiff's 
lien. 

If  the  plaintiff  has  no  right  to  relief  nnder  his  original 
mortgage,  no  benefit  accrues  to  the  plaintiff  from  his 
taking  up  the  deeds  from  Courts  &  Co.  That  is  an  acci- 
dental circumstance.  No  analogy  in  favour  of  the  plain- 
tiff can  be  drawn  from  the  cases  between  vendor  and 
purchaser  as  to  lien  for  unpaid  purchase -money;  nor 
can  the  principle  of  tacking  be  applicable.  The  agree- 
ment was  to  reconvey  immediately.  The  return  of  the 
deeds  raises  a  presumption  that  the  intention  was  to 
extinguish  the  claim  on  the  estate:  and  if  the  plaintiff 
insists  otherwise,  the  plaintiff  should  have  averred  in  his 
bill  that  the  deed  was  to  remain  as  such  security,  which  he 
has  not  done.  Again,  on  the  failure  in  payment  of  the 
bills,  a  party  having  a  lien  would  have  forthwith  enforced 
or  claimed  it:  but  here,  after  the  dishonour  of  one  of  the 
bills,  Mr.  Teed  allows  Mr.  Carruthers  to  continue  to  act 
as  having  the  whole  legal  title,  and  confirms  the  presump- 
tion that  extinguishment  had  been  intended.  This  comes 
therefore  to  a  case  of  a  reconveyance,  or  what  is  equivalent 
to  it. 

Mr.  Rogers,  for  the  defendants  Carruthers  and  Hoggart, 
and  for  various  creditors,  parties  to  the  indenture  of  the 
8th  of  August,  1840,  disclaimed  at  the  bar  all  interest  in 
the  suit. 

Mr.  Parker,  for  the  defendant  Stevens,  said  that,  having 
disclaimed  by  his  answer,  he  had  only  to  repeat  his  dis- 
claimer at  the  bar,  and  he  asked  for  his  costs.  For  two 
other  defendants  he  did  not  disclaim. 

Mr.  Collins,  for  another  defendant. 
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The  Vice-Chancellor. — In  this  case  Messrs.  Coutts  &  1842. 
Co.  having  been  satisfied  by  the  plaintiff,  the  right  of  any 
third  party  does  not  intervene.  Mr.  Carruthers's  other 
co-defendants  do  not  and  could  not  claim  any  higher  ^w.\^. 
or  better  right  than  he,  if  solvent,  could  have  done.  The 
question  in  the  cause  therefore  stands  in  the  same  way  as 
if  it  were  between  Mr.  Teed  and  Mr.  Carruthers  per- 
sonally. 

If  I  were  satisfied  that  the  agreement  between  them  was 
understood  and  intended  by  them  to  be,  that  the  mort- 
gaged estate  should  be  absolutely  discharged,  whether  the 
bills  were  honoured  or  dishonoured,  productive  or  waste 
paper — however  unusual  or  improvident  I  might  consider 
such  an  agreement,  I  might  very  possibly  have  thought  it 
right  to  give  effect  to  such  a  contract,  clearly  proved. 

It  is  contended  that  the  receipt  of  the  23rd  of  December, 
1889,  coupled  with  the  delivery  of  the  cheque  afterwards 
paid,  the  delivery  of  the  bills,  and  the  delivery  to  Mr. 
Carruthers  of  the  mortgage  and  title-deeds,  amounts  to 
clear  proof  of  such  an  agreement.  I  am  not,  however, 
satisfied  that  this  as  between  themselves  was  intended  by 
them;  the  form  of  the  receipt  and  the  facts  to  which  I 
have  referred  being  in  my  judgment  neither  conclusive  on 
the  point,  nor  of  themselves  sufficient  (and  they  are,  sub- 
stantially, all  that  there  is)  to  establish  so  improbable  a 
state  of  things. 

I  have  not  forgotten  the  accelerated  payment  of  the 
principal,  partly  fulfilled  and  partly  promised,  and  that 
the  interest  seems  not  to  have  been  substantially  in  arrear 
in  December,  1839;  but  the  acceleration  may  be  gathered 
to  have  been  more  an  object  to  Mr.  Carruthers  than  to 
the  plaintiff,  who  does  not  seem  to  have  been  desirous  to 
call  in  his  money:  nor  is  the  liability  of  Carruthers  & 
Co.  on  the  bills  an  ingredient  of  any  weight,  where  the 
)ther  facts  are  such  only  as  they  are  here.     I  think 
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1842.  the  case  also  capable,  if  necessary,  of  being  viewed  in 
a  manner  analogous  to  that  in  which  questions  of  lien 
between  vendors  and  purchasers  of  real  estate  are  con- 
sidered. Generally  where  a  vendor  receiving  bills  for  the 
purchase-money  signs  a  receipt  for  the  amount  as  cash, 
and  actually  conveys  the  estate  as  upon  payment,  he  retains, 
as  between  him  and  the  purchaser,  a  lien  on  the  estate  for 
the  money  in  the  event  of  the  bills  being  dishonoured, 
unless  the  purchaser  can  shew  an  agreement  to  the  con- 
trary. I  need  do  no  more  than  refer  to  the  well-known 
cases  of  Hughes  v.  Kearney  (a),  Grant  v.  Mills  (b),  Wri- 
ter v.  Lord  Anson  (c),  and  a  prior  case  in  bankruptcy  of 
Ex  parte  Looting  (d).  In  one  at  least  of  these,  which  are 
only  a  few  of  the  numerous  cases  on  that  subject,  there 
was  an  added  liability  on  the  bills.  Why  should  a  mort- 
gagee reconveying  to  the  mortgagor,  on  receiving  payment 
in  the  shape  of  bills,  be  in  a  worse  situation  than  a  vendor 
having  or  not  having  a  binding  contract  prior  to  the  con- 
veyance? In  the  present  case  a  reconveyance  has  not 
taken  place;  but  probably  if  it  had  (though  it  is  not  ne- 
cessary to  decide  this  point),  it  would,  in  my  judgment, 
have  made  no  difference.  The  disclaiming  defendants 
must  be  dismissed;  but  as  to  the  others,  there  must  b 
the  ordinary  decree  of  foreclosure.  As  to  the  costs  of  the 
disclaiming  defendants,  whose  disclaimers  at  the  bar  must 
be  noticed  in  the  decree,  I  wish  to  hear  the  plaintiff's 
counsel 

Mr.  Russell  was  then  heard  upon   the  question  of 
costs. 

The  Vice-chancellor. — The  defendant  Stevens  had 
assigned  the  debt  to  his  partner  before  the  trust-deed,  and 

(a)  1  Scho.  &  Lef.  132.  (c)  3  Run.  488. 

(*)  2  Yes.  &  B.  309.  (<*)  2  Rose,  79. 
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had  nothing  to  do  with  the  trust-deed ;  it  appears  to  me,        1842. 
that  that  state  of  things  might  have  been  learnt  by  the 
plaintiff  if  he  had  desired  to  inform  himself  of  it,  and  that 
he  should  have  endeavoured  to  inform  himself  of  it,  before 
the  bill  was  filed. 

I  think,  therefore,  that  Stevens,  disclaiming  at  the  bar 
by  his  counsel,  as  well  as  on  the  record,  is  entitled  to  be 
dismissed  on  that  disclaimer,  with  his  costs  of  the  suit,  and 
the  plaintiff  ought  not  to  have  them  over.  With  regard  to 
Mr.  Carruthers,  and  certain  creditors,  represented  by  Mr. 
Sogers  and  Mr.  Collins,  neither  of  these  parties  does  dis- 
claim on  the  record,  neither  of  them  intimates  that  he  has 
not  an  interest;  on  the  contrary,  as  far  as  they  are  con- 
cerned, the  aspect  of  the  record  shews  that  they  have  an 
interest ;  consequently,  though  I  most  dismiss  the  defend- 
ants, the  creditors,  as  they  disclaim  at  the  bar,  I  cannot 
give  them  their  costs,  because  they  had  an  interest,  and 
they  appear  here  asserting  that  interest  up  to  the  moment 
of  the  hearing. 

With  regard  to  Mr.  Carruthers,  I  have  had  some  doubt. 
It  appears,  however,  that  by  his  answer  after  his  bank- 
ruptcy, he  does  not  object  to  being  a  party  or  being  con- 
tinued as  a  party  on  the  ground  of  the  bankruptcy.  He 
does- not  even,  in  his  answer,  mention  his  bankruptcy,  but 
takes  up  the  case  as  a  solvent  person  would  do,  not  dis- 
claiming, but  claiming,  by  his  answer,  in  effect  and  sub- 
stance. On  this  special  ground,  therefore,  I  think,  that 
though,  on  his  disclaiming  at  the  bar,  he  should  now  also 
be  dismissed,  yet  I  cannot  give  him  costs. 

Mr.  Russell  then  observed  that  it  appeared  from  the 
answers  of  the  defendants  Carruthers  and  Hoggart,  that 
the  mortgage-deed  was  in  the  possession  of  Mr.  Paterson, 
as  the  agent  either  of  Hoggart  or  Carruthers,  subject  to  a 
lien  of  Mr.  Paterson  thereon. 
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1842. 
Tkbd 

V. 
CARRUTHER8. 


The  Vice-chancellor  said  that  under  these  circum- 
stances, the  plaintiff  not  consenting  to  dismiss  Mr.  Carru- 
thers, the  Court,  notwithstanding  his  disclaimer  at  the  bar 
and  the  entry  of  it  by  the  registrar,  could  not  dismiss  him. 
An  inquiry  must  be  directed  as  to  the  possession  of  the 
mortgage  deed,  and  Mr.  Carruthers  must  remain  a  party 
to  the  record  as  to  that  inquiry. 


The  disclaimer  of  Carruthers,  Skipsey,  and  Larking,  (creditors),  and 
Stevens  to  be  entered.  Let  the  bill  stand  dismissed,  without  costs,  as 
against  Skipsey  and  Larking.  Let  it  be  dismissed  as  against  Stevens, 
with  costs,  to  be  paid  by  the  plaintiff:  the  plaintiff  not  to  have  these  costs 
over  against  the  estate  of  Carruthers.  Let  Messrs.  Coutts'  costs  be  taxed 
and  paid  by  the  plaintiff,  and  be  added  to  his  security.  Let  Messrs. 
Coutte  and  Company  hand  over  to  the  plaintiff  the  deeds  in  their  posses- 
sion. Let  the  Master  inquire  in  whose  custody  and  in  whose  power 
and  under  what  circumstances  the  mortgage  deeds  are.  Reserve  the 
costs  of  that  inquiry,  with  liberty  to  apply.  In  other  respects  the  usual 
decree  of  fore  cl  osure. 


Jones  v.  Smith. 

IN  1824  the  plaintiff  filed  his  original  bill  against  Thomas 
Assheton  Smith  and  William  Turner,  praying  for  an  ac- 
count of  an  alleged  partnership  between  the  parties.  The 
suit  remained  dormant  for  some  years,  and  Smith  died 
without  having  filed  his  answer.  Afterwards,  in  1840,  the 
plaintiff  filed  his  bill  of  revivor  against  Thomas  Assheton 
Smith,  the  son  and  personal  representative  of  the  original 
defendant.    Thomas  Assheton  Smith  the  son  answered 

though  in  a 
manner  appli- 
cable either  to  the  original  suit,  or  to  the  suit  as  revived : — Held,  that  the  interrogatories  were 
not  wrongly  intituled,  and  a  motion  to  suppress  them  was  refused. 


Dec.  3rd  $ 

A  commission 
to  examine  wit- 
nesses and  the 
depositions 
taken  there- 
under were  in- 
tituled in  an 
original  and 
revived  suit, 
but  the  interro- 
gatories were 
intituled  as  in  a 
single  suit, 
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the  original  bill  and  bill  of  revivor,  and  in  July,  1842,  a        1842. 
commission  for  the  examination  of  witnesses  issued,  in 
which  the  plaintiff  and  defendants  joined. 

On  the  7th  November  last  a  motion  was  made  in  these 
causes  on  behalf  of  the  defendant  Turner,  that  the  deposi- 
tions of  a  person  of  the  name  of  Millington,  who  had 
been  examined  on  the  part  of  the  plaintiff,  might  be  sup- 
pressed on  the  ground  (which  was  supported  by  affidavits) 
that  the  witness,  after  having  been  for  some  time  exam- 
ined by  the  commissioners,  was  allowed  to  go  to  the 
plaintiff's  attorney  in  an  adjacent  room,  where  he  and  the 
attorney  examined  certain  documents,  and  then  returned 
together  to  the  commissioners,  who  pursued  their  exami- 
nation of  the  witness.  In  support  of  that  motion,  Shaw 
y.  Lindsey  (a)  and  Hosier  v.  Hart  (b)  were  cited,  and  on 
the  other  hand  Dan.  Pr.  Vol.  2,  p.  498,  was  referred  to. 
The  motion,  however,  was  ultimately  compromised,  the 
Vice-Chancellor  having  intimated  an  intention  to  allow  Mil- 
lington to  file  an  affidavit. 

A  motion  was  now  made  that  the  depositions  of  all  the 
witnesses  examined  on  the  part  of  the  plaintiff  in  these 
causes  might  be  suppressed,  on  the  ground  of  irregularity 
in  the  title  to  the  interrogatories,  they  being  headed  in  a 
cause  wherein  "  Hugh  Jones  is  complainant  and  Thomas 
Assheton  Smith  and  William  Turner  are  defendants;" 
whereas,  under  the  commission  the  commissioners  were 
directed  to  examine  all  witnesses  upon  interrogatories,  to 
be  exhibited  in  "  a  cause  wherein  Hugh  Jones  is  complain- 
ant and  Thomas  Assheton  Smith  (since  deceased)  and  Wil- 
liam Turner  are  defendants,  by  original  bill;  and  wherein 
the  said  Hugh  Jones  is  complainant  and  Thomas  Assheton 
Smith  the  younger  is  defendant,  by  bill  of  revivor/1  the  de- 
positions taken  by  the  commissioners  under  such  commis- 
sion being  also  intituled  in  the  manner  last  mentioned. 

(a)  15  Vet.  380.  (6)  Moe.  321. 
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1842.  The  present  motion  was  supported  by  the  affidavits  of 

Mr.  Wood  and  Mr.  Roberts,  who  were  respectively  the 
town  agent  and  country  solicitor  of  the  defendant,  who 
stated  that  at  the  time  when  the  former  order  was  made 
they  were  not  aware  of  the  manner  in  which  the  interroga- 
tories were  headed. 

Mr.  Russell  and  Mr.  Renshaw,  for  the  motion,  cited 
PrUchard  v.  F&ulkes  (a). 

Mr.  Wigram  and  Mr.  Heberden,  conirct. 

Dee.  8th.  The  Vice-Chancellor. — The  question  upon  this  motion 
is,  whether  the  depositions  taken  on  the  part  of  the  plain- 
tiff should  be  suppressed  for  irregularity;  the  ground  taken 
being!  that  the  interrogatories  on  which  the  witnesses  were 
examined  differ  in  title  from  the  commission  under  which 
the  interrogatories  were  administered,  and  from  the  depo- 
sitions themselves,  and  are  incorrectly  intituled. 

The  motion  is  made  on  the  part  of  the  defendant  Tur- 
ner, on  whose  part  a  former  motion  had  been  previously 
made  and  disposed  of,  which  had  for  its  object  the  suppres- 
sion, for  irregularity,  of  the  depositions  of  one  alone  of  the 
plaintiff's  witnesses. 

The  ground  alleged  in  argument  and  by  affidavit  in  sup- 
port of  that  former  motion  (notice  of  which  was  not  served 
until  some  days  after  publication  had  passed)  was  some 
irregularity,  or  supposed  irregularity,  in  conducting  the 
examination  of  that  witness,  or  in  the  course  pursued  while 
the  examination  was  proceeding. 

An  order  upon  that  application  was,  during  the  term, 
made  by  consent,  to  the  effect  that  the  depositions  im- 
peached by  it  should  stand,  and  that  the  cause  should  be 
appointed  for  hearing  on  the  first  day  of  causes  after  the 
term. 

(a)  2  Beav.  133. 
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The  3rd  instant  having  been  a  day  for  causes,  as  well  as  1842. 
motions,  the  cause  accordingly  stood  in  the  paper  for  hear- 
ing after  the  motions  on  that  day.  But  before  the  court 
arrived  at  it,  the  motion  of  which  I  am  now  to  dispose, 
notice  of  which  was  given  subsequently  to  the  term,  was 
made. 

Its  ground,  if  tenable,  was  effectually  available  in  sup- 
port  of  the  former  motion,  but  was  not  then  suggested. 
The  party  moving,  or  his  solicitor,  though  they  may  not 
then  have  thought  of  it,  and  may  not,  when  notice  of  that 
application  was  given,  have  received  an  office  copy  of  the 
plaintiff's  depositions  and  interrogatories,  yet  had  received 
that  office  copy  before  the  day  on  which  the  consent  order 
just  mentioned  was  made. 

[His  Honor  then  referred  to  the  circumstances  stated 
in  the  affidavits  of  Mr.  Wood  and  Mr.  Roberts,  and  pro- 
ceeded thus : — ] 

The  circumstances  that  I  have  mentioned  may  be  deem- 
ed material  upon  the  motion  now  before  me.  Supposing, 
however,  that  they  were  out  of  the  case,  ought  I  to  accede 
to  what  this  defendant  asks  ?  The  proposition,  which,  in 
order  to  succeed,  he  must  establish,  is,  that  an  indictment 
for  perjury  could  not  be  sustained  upon  the  depositions  of 
the  plaintiff's  witnesses,  or  that  they  are  vitiated  by  some 
material  irregularity  affecting  the  whole  of  them.  He  has 
not  established  this  proposition  to  my  satisfaction. 

When  the  case  of  Pritchard  v.  Foulkes  was  first  cited  to 
me,  I  understood  that  the  depositions  there  sought  to  be 
suppressed  were  depositions  taken  on  the  part  of  the 
plaintiff;  and  had  it  been  so  I  should  have  considered 
that  case  dear  of  all  difficulty.  I  allude  to  the  application 
in  Pritchard  v.  Foulkes  first  reported  in  2  Beavan,  not  to 
that  mentioned  at  the  foot  of  page  186  in  that  volume. 
As  that  case  was  afterwards  explained  to  me,  and  as  it 
appears  in  the  book,  it  had  some  difficulty.  It  is  not 
necessary  or  material  that  I  should  on  the  present  ocea- 
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1842.  sion  express  or  intimate  any  opinion  or  doubt  that  I  may 
entertain,  if  indeed  I  have  formed  any  opinion  or  doubt, 
as  to  any  branch  of  it.  I  apprehend  that  Pritchardv. 
Foulkes  and  my  present  decision  may  well  stand  together. 

The  present  case  is  thus : — Jones  was  and  is  the  sole 
plaintiff.  The  original  defendants  were  Thomas  Assheton 
Smith  and  the  party  who  moves.  Thomas  Assheton  Smith 
having  died  before  any  witness  had  been  examined  and 
before  any  commission  had  issued,  and,  indeed,  before 
either  defendant  had  answered,  the  plaintiff  filed  a  bill  of 
revivor  (a  mere  bill  of  revivor  in  the  ordinary  form,  and 
regular  and  sufficient,  as  I  collect)  against  the  present  de- 
fendant Thomas  Assheton  Smith,  the  son  and  personal 
representative  of  the  deceased  defendant,  as  his  personal 
representative.  Upon  this  bill,  after  the  present  Mr.  T.  A. 
Smith  had  put  in  one  answer  to  both  bills  admitting  assets, 
the  usual  order  of  revivor  appears  to  have  been  regularly 
made.  The  abatement  or  partial  abatement  was  thus  cured, 
and  the  cause  again  regularly  and  sufficiently  constituted 
in  point  of  parties. 

This  having  been  done,  the  commission  in  question  re- 
gularly issued.  It  was  intituled  thus :  "  Victoria  &c.,w 
"  We  give  you  full  power  and  authority  diligently  to  exa- 
mine all  witnesses"  &c.  [see  ante,  p.  43].  The  depositions 
agree  substantially  in  title  with  the  commission,  except  one 
inaccuracy,  perhaps  immaterial.  The  objection  suggested 
is,  that  the  title  of  the  plaintiff's  interrogatories,  differing 
from  the  title  of  the  commission,  was  thus :  [see  ante,  p.  43] . 
Is  there  any  substantial  difference?  Is  there  any  sub- 
stantial inaccuracy  in  this  title?  It  may  first  be  observed 
that  the  defendant  Turner,  before  he  put  in  his  answer,  was 
aware  of  the  abatement,  and  when,  or  before  the  commis- 
sion issued,  was  aware  of  the  revivor,  and  that  the  addition 
"the  younger"  to  the  name  of  the  present  Mr.  Thomas 
Assheton  Smith  could  after  his  father's  death  be  proper 
only  when  his  name  was  mentioned  together  with  that  of 
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the  father ^  or  when  there  was  an  occasion  for  distinguish- 
ing one  from  the  other. 

It  seems  to  me  that,  admitting  the  title  of  the  commission 
to  be  correct,  the  title  of  the  interrogatories  is  not  incorrect 
in  describing  them  as  being  in  a  single  cause;  that  cause 
being  constituted  of  Jones  as  plaintiff  against  Thomas 
Assheton  Smith  and  Turner  as  the  defendants.  I  appre- 
hend that  there  are  not  two  causes,  and  that  the  suit  is  the 
one  original  cause  which,  after  an  abatement  or  a  partial 
abatement,  has  been,  and  stands  revived;  the  plaintiff 
having  remained  throughout  unchanged,  the  present  Mr. 
Smith  being  by  a  proceeding  merely  of  revivor  substi- 
tuted for  his  deceased  father  whom  he  represents,  and 
there  having  been  no  other  alteration  or  addition.  If 
Lord  Redetdalefs  book  be  referred  to,  I  apprehend  that 
his  mode  of  treating  the  subject  will  be  found  exactly 
to  correspond  with  the  view  which  I  have  endeavoured 
to  express  of  it  (a).  Catton  v.  Lord  Carlisle  (b),  Pruen 
v.  Limn  (c).  It  is  true  that  there  are  two  bills.  But 
if  the  cause  is  single,  why  should  it  be  held  necessary 
to  mention  the  plurality  of  bills  in  the  title  of  the  interro- 
gatories ?  That  title  seems  to  me  substantially  to  agree 
with  the  state  of  the  cause,  and  not  substantially  to  differ 
from  the  title  used  in  the  commission.  We  are  not  now 
dealing  with  the  case  of  an  abatement  by  the  death  of  a 
plaintiff  or  the  marriage  of  a  female  plaintiff;  especially 
not  with  a  case  where  upon  the,  death  of  a  plaintiff  his  in- 
terests in  the  subject  of  suit  sever  and  vest  in  different 
persons :  nor  are  we  dealing  with  a  case  of  revivor  after 
decree*  We  are  dealing  with  a  most  simple  and  common 
case  of  revivor  on  the  death  of  a  defendant  before  the 
hearing — before  any  examination  of  witnesses — before  any 
commission — and  before  answer;  to  different  considerations 


1842. 


(a)  Mitf.  PI.  (3rd  edit.)  pp.  44, 
45,  48,  53,  59,  60. 
(ft)  5  Madd.  427. 


0)  5  Russ.  3.  The  Vice- Chan- 
ceUor  also  stated  the  ordinary  and 
regular  form  of  an  order  of  revivor. 
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1842.  from  which  the  other  cases  to  which  I  have  just  alluded 
may  or  may  not  be  open. 

On  the  whole  I  think  it  right  to  refuse  this  application. 
But  in  doing  so  my  mind  is  not  free  from  doubt  Without 
saying,  however,  that  it  is  better  to  err  in  favour  of  sub- 
stance against  form,  than  to  be  right  in  favour  of  form 
against  substance,  I  may  say  that  to  err  in  favour  of  sub- 
stance against  form,  is  better  than  to  err  in  favour  of  form 
against  substance. 

I  think  at  present  that  the  costs  of  both  parties  should 
be  costs  in  the  cause,  but  if  the  plaintiff's  counsel  wish  to 
address  the  Court  on  the  subject  of  costs,  they  of  course 
have  the  right  of  doing  so. 


Nov.  12M .  Stobee  v.  Great  Westben  Railway  Company. 

This  Court  ha*    x  HE  plaintiff  was  the  owner  of  a  mansion-house  and 

to  enforce  "the     plearare  grounds,  and  lands  adjoining. 

specific  per-  The  defendants  had  obtained  power,  under  certain  acts 

fbrmance  of  a 

contract  by  a  of  Parliament,  to  construct  a  railway  from  London  to 
^?n^awoJkd°  Bristoli  but  desiring  to  deviate  from  the  line  to  which,  by 
upon  his  pro-     those  acts,  they  were  restricted,  gave  notice  of  an  intended 

perty,  in  the  '         *  '  ° 

performance  of  application  to  Parliament  for  another  act  to  authorize  such 

plaintiff  has  a  deviation,  and  to  carry  their  railway  across  certain  specified 

"rest  and "  k^s,  amongst  which  were  the  plaintiff's  pleasure  grounds 

which  is  not  and  lands* 

capable  of  ade- 

quate  compen-  The  plaintiff  gave  the  Company  notice  of  his  intention 
S^ea.  to  oppose  their  application.    A  treaty  was  afterwards  en- 

tered into  between  the  parties,  and  on  the  faith  of  the 
agreement,  which  was  the  result  of  that  treaty,  he  with- 
drew his  opposition.  The  bill  was  passed  accordingly, 
the  defendants  constructed  their  railway  across  the  plain- 
tiff's pleasure  grounds  and  lands,  and  the  public  had  ever 
since  used  it. 
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The  agreement  was  under  seal,  dated  the  24th  of  April,  1842. 
1837,  and  made  between  the  defendants,  Messrs.  Gibbs, 
Gower,  &  Fenwick,  thereof,  the  directors  of  the  Com- 
pany, on  behalf  of  the  Company,  of  the  one  part,  and  the 
plaintiff  of  the  other  part.  By  this  agreement  the  plaintiff  RailwayCo. 
agreed  to  withdraw  his  opposition  to  the  defendants'  bill, 
and  the  defendants  agreed  to  purchase  so  much  land  as 
was  necessary  for  their  purposes,  at  a  price  named,  and  to 
construct  and  for  ever  thereafter  maintain  one  neat  arch- 
way, sufficient  to  permit  a  loaded  carriage  of  hay  to  pass 
under  the  archway,  at  such  place  as  the  plaintiff,  his  heirs 
and  assigns,  should  think  most  convenient  in  his  pleasure 
grounds,  and  should  form  and  complete  the  approaches  to 
such  archway. 

The  agreement  not  having  been  performed  with  respect 
to  the  construction  of  the  archway  and  its  approaches,  the 
present  bill  was  filed  to  enforce  the  specific  performance 
of  the  agreement  in  that  particular. 

Mr.  Wigram  and  Mr.  Bazalgette,  for  the  plaintiff. — The 
Court  has  jurisdiction  to  decree  the  specific  performance 
of  an  agreement  to  build;  and  though  in  the  case  of  erect- 
ing a  house  there  may  possibly  be  some  difficulty  on  this 
head,  there  can  be  no  such  difficulty  where  relief  in  specie 
is  the  only  substantial  relief,  and  the  only  relief  prayed : 
Allen  v.  Harding  (a),  Holt  v.  Holt  (b).  In  City  of  London 
v.  Nash  (c)  the  Court  entertained  the  jurisdiction;  but, 
under  the  circumstances  of  that  case,  gave  relief  by  way  of 
inquiry  of  damages  before  a  jury.  Specific  performance 
of  a  contract  to  build  a  house  was  decreed  in  Pembroke  v. 
Thorpe  (d).     In  another  case,  Moseley  v.  Virgin  (e),  the  bill 

(a)  2  Eq.  Cas.  Ab.  17.  (c)  3  Atk.  512. 

(b)  2  Vera.  322;  S.  C.  1  Ch.  (d)  3  Swan.  437,  n. 
Ca.190.  0?)  3  Ves.  184. 
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1842.        was  dismissed;  but  the  Court  there  said,  "  If  the  transac- 

"*""-*     '      tion  and  agreement  (to  build)  is  in  its  nature  defined, 

9.  perhaps  there  would  not  be  much  difficulty  to  decree  spe- 

Westbrn      cifo  performance/'    In  Franklyn  v.  Tuton  (a)  relief  was 

Railway  Co.  given  upon  the  same  principle. 

The  rule  to  be  derived  from  all  the  cases  is  this — that 
where,  from  the  nature  of  the  relief  asked,  performance  in 
specie  will  alone  answer  the  justice  of  the  case,  there  it  is 
granted.  It  may  be  conceded  that  the  authorities  also 
shew  that  the  Court  will  not  give  such  relief  where  per- 
formance in  specie  is  not  necessary :  Emnytony.  AynesJy  (b), 
TUnt  v.  Brandon  (c). '  Here,  however,  such  necessity  exists* 
The  Company  is  seised  in  fee  of  the  soil  on  which  the  arch- 
way is  contracted  to  be  built,  and  the  plaintiff  cannot  go 
upon  their  soil.  It  was  only  upon  a  consideration  of  these 
principles  that  relief  was  not  given  in  Lucas  v.  Comer- 
ford  (d).  In  Lane  v.  Newdiyate  (e),  an  order  specifically 
to  repair  was  refused,  but  the  object  was  effected  by  a  ne- 
gative injunction.  Rankin  v.  Huskisson  (/),  Whxttaher  v. 
Howe  {g). 

If  the  Court  should  decree  specific  performance  it  will 
also  grant  an  injunction  against  using  the  railway  in  the 
meantime;  so  as  effectually  to  secure  to  the  plaintiff  the 
relief  prayed.  It  is  not  material  that  the  injunction  has 
not  been  prayed  for.  The  plaintiff's  case  is  shortly  this: 
that  he  cannot  go  upon  the  defendants'  soil  to  construct 
the  archway,  and  no  amount  of  damages  will  compensate 
him. 

Mr.  Cooper,  Mr.  Stevens,  and  Mr.  Osborne,  for  the  Com- 


(o)  5  Mad.  469.  Jon.  235,  and  8  Sim.  499. 

(6)  2  Bro.  C.  C.  342.  (*)  10  Ves.  192. 

(c)  8  Ves.  162.  (/)  4  Sim.  13. 

(</)  3  Bro.  C.  C.  166;  1  Ves.  tf)  3Bea.383. 
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pany. — As  to  the  alleged  jurisdiction  to  decree  the  specific        1842. 
performance  of  a  contract  of  this  nature,  it  is  submitted       stoh.be 
that,  where  the  building  has  not  been  commenced  and  "- 

does  not  exist,  the  Court  will  not  interfere,  but  leave  the  Western 
party  to  a  more  fitting  remedy  at  lato.  In  the  case  of  a 
contract  to  build  a  square,  if  one  house  were  in  coune  of 
building  the  Court  might  interfere.  So,  if  the  Company 
were  in  this  case  building  the  archway  in  a  way  differing 
from  the  agreement  of  1837.  The  exercise  of  this  ancient 
jurisdiction  may  be  traced  from  the  Year  Books.  In  Lord 
Bardwickefs  time,  the  remedy  by  action  on  the  case  became 
more  common,  and  as  that  action  could  be  applied  to  these 
contracts,  there  was  less  occasion  for  the  interference  of 
this  Court.  In  this  case  we  submit  that  the  plaintiff's 
whole  remedy  is  at  law. 

The  case  of  Allen  v.  Harding  does  not  assist  the  plaintiff's 
argument;  the  ground  of  decision  there  being  that  the  con- 
tract was  for  the  benefit  of  the  church.  The  most  material 
case  for  the  plaintiff  is  that  of  Pembroke  v.  Thorpe,  which 
was  in  the  nature  of  a  case  for  a  partition.  That,  however, 
was  special  in  its  circumstances.  Besides,  Lord  Hardwicke 
in  reconsidering  the  question,  seven  years  afterwards,  in  The 
City  of  London  v.  Nash,  changed  his  opinion.  In  Franklyn 
▼.  ISUon  the  decree  was  unopposed.  [The  Vice-Chancellor. 
— That  is  important.]  It  was  the  case  of  a  building 
erected  at  variance  with  a  plan,  and  comes  within  the 
distinction  for  which  we  contend.  Moseley  v.  Virgin  was 
a  case  of  waste.  In  later  times  the  Court  has  refused  to 
interfere.  In  Errington  v.  Aynesly  the  Court  declined  to 
order  specific  performance,  because  money  was  an  ade- 
quate compensation.  In  Lucas  v.  Commerford,  Lord  Thur- 
low  having  had  occasion  to  consider  the  doctrine,  said 
there  could  not  be  a  decree  to  rebuild,  as  he  could  no 
more  undertake  the  conduct  of  a  rebuilding  than  of  re- 
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pairs.    No  dictum  of  Lord  Eldon  to  the  contrary  can  be 
found. 

The  Court  has  always  repudiated  a  jurisdiction  to  en- 
force a  covenant  to  repair.  If  there  were  jurisdiction  to 
decree  the  making  an  archway,  or  building  a  house,  why 
not  also  to  decree  the  digging  a  well  or  papering  a  room? 
If  any  such  jurisdiction  exist  the  absence  of  modern  de- 
crees is  remarkable.  In  Flint  v.  Brandon  the  decree  of 
specific  performance  was  refused.  There  are  other  autho- 
rities— Booth  v.  Pollard  (a),  where  several  cases  were  cited; 
and  the  cases  collected  in  a  note  to  8  Swan.  437.  Lord 
Henley  (b)  and  Mr.  Justice  Story  (c)  also  collect  the  authori- 
ties, and  the  conclusion  appears  to  be  that  the  Court  has 
no  such  jurisdiction.  The  performance  of  this  agreement 
is  so  difficult  as  almost  to  be  impossible. 


The  Vice-chancellor.— If  the  thing  be  reasonably 
possible  it  must  be  done.  The  difficulty  and  expense  of 
performing  the  contract  do  not  necessarily  form  an  ob- 
jection. In  a  case,  I  think,  of  the  Brighton  Railway, 
before  Lord  Cottenham,  it  was  shewn  that  the  expense  of 
making  a  road  would  be  very  great  and  burthensome; 
but  his  Lordship  did  not  accede  to  that  reasoning.  I 
have  no  doubt  that  this  work  ought  to  be  done;  the  only 
question  is,  whether  it  can  be  enforced  on  these  pleadings, 
but  I  am  clear  that  under  some  shape  of  the  pleadings  it 
can  be  enforced. 

Mr.  Cooper  then  stated  that  the  directors,  being  trus- 
tees, could  not  consent  to  a  decree;  but,  as  the  Vice-chan- 
cellor had  intimated  his  opinion,  the  defendants  would 
submit  to  such  a  decree  as  the  Court  might  make. 


(a)  4Y.&C.  61.  (b)  Eden  on  Injun.  26. 

(c)  2  Eq.  Jur.  p.  23. 
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The  Vice-chancellor. — The  course  of  the  argument        1842. 
and  the  intimation  of  the  defendants'  counsel  render  it  v 

Storkb 

unnecessary  for  me  to  give  that  further  consideration  to  ». 

the  authorities  and  points  in  difference  which,  if  the  case  wsstsrn 
were  still  adversely  contested,  I  should  have  done.  Con-  Railwat  Co- 
sistently  with  the  principle  of  the  case  of  Flint  v.  Brandon, 
with  which  I  agree,  it  is  competent  to  this  Court  to  inter- 
fere to  enforce  the  specific  performance  of  a  contract  by  a 
defendant  to  do  defined  work  upon  his  property,  in  the 
performance  of  which  the  plaintiff  has  a  material  inter- 
est, and  which  is  not  capable  of  adequate  compensation 
in  damages.  The  defendants  having  purchased  land  in- 
tersecting the  plaintiff's  land,  contracted  to  make  a  com- 
munication for  carriages,  through  the  land  thus  acquired 
by  them,  for  the  plaintiff,  from  one  side  to  the  other. 
The  defendants  have  acquired  property  under  that  con- 
tract, and  its  performance  is  now  resisted;  for  what  reason 
it  does  not  on  the  pleadings  plainly  appear.  Damages 
would  not  be  an  adequate  compensation.  In  my  opinion, 
the  plaintiff  has  a  right  to  specific  performance,  and  it  is 
competent  to  this  Court  to  say  that  the  work  shall  be 
properly  done.  The  Company  seem  to  think  that  the 
Court  might  deal  more  leniently  with  them  than  a  jury;  in 
that  they  are  probably  right,  for  this  would  possibly  be  a 
case  for  very  heavy  damages.  There  is  no  difficulty  in 
enforcing  such  a  decree.  The  Court  has  to  order  the 
thing  to  be  done,  and  then  it  is  a  question  capable  of 
solution  whether  the  order  has  been  obeyed.  The  Com- 
pany is  bound  to  perform  the  agreement;  but,  on  the 
other  hand,  the  plaintiff  must  give  the  Company  every 
facility  for  making  the  approaches,  and  must  put  them, 
as  I  understand  he  undertakes  to  do,  into  possession 
of  the  land  necessary  for  such  approaches.  Though  this 
is  not  a  judgment  after  all  the  deliberation  which, 
under  other  circumstances,  I  should  have  bestowed  on 
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the  case; 
stated. 


yet  my  present  opinion  is  clearly  as  I  have 


Declare  that  the  defendants,  the  Company,  are  bound  to  construct 
and  for  ever  hereafter  to  maintain  one  neat  archway  sufficient  to  permit  a 
loaded  carriage  of  hay  to  pass  under  the  railway,  at  such  place  as  the  plain- 
tiff shall  think  most  convenient  in  his  pleasure  grounds,  and  to  form  and 
complete  the  approaches  to  such  archway.  Let  the  plaintiff  point  out 
such  place  within  a  reasonable  time,  with  liberty  to  the  defendants  to  ap- 
ply to  this  Court  in  case  of  refusal  by  the  plaintiff  to  afford  them  all  rea- 
sonable assistance  in  his  power  for  such  work  or  otherwise,  and  with 
liberty  to  the  plaintiff  to  apply  in  case  of  delay  by  the  defendants  or 
otherwise.  The  Company  to  pay  all  costs  of  this  suit,  including  the  costs 
of  the  other  defendants.  Let  the  other  defendants,  on  consent  of  the 
plaintiff  and  the  defendants,  the  Company,  be  now  dismissed. 


Dee.  6th. 

Specific  perfor- 
mance of  a  con- 
tract for  sale  of 
an  estate  in  fee 
simple  decreed 
in  favour  of  a 
vendor  who  at 
the  time  of  the 
contract  was 
tenant  for  life 
only;  the  pur- 
chaser not  hav- 
ing rejected 
the  purchase  as 
soon  as  he  had 
ascertained  the 
real  interest  of 
the  vendor,  and 
the  vendor  being 
able  by  means 
of  the  consent  of 
the  parties  in- 
terested in  re- 
mainder to 
make  a  good 
primd  facie  title 


Salisbuey  v.  Hatchbr. 

FRANCIS  WEBB,  by  his  will  and  codicil,  devised  his 
real  property,  including  certain  freehold  lands  in  the  parish 
of  Marnhull,  which  were  the  subject  of  this  suit,  to  James 
Edward  Earl  of  Malmesbury  and  Thomas  Alfred  Harris, 
their  heirs  and  assigns,  upon  trust,  with  all  convenient  speed 
after  his  decease,  and  with  the  approbation  of  Frances  Salis- 
bury, widow,  the  testator's  only  child,  and  the  plaintiff  in  this 
cause,  to  sell  so  much  as  should  be  necessary  for  the  pur- 
pose of  paying  the  remainder  of  the  purchase  monies  for 
certain  estates  which  he  had  agreed  to  purchase,  and  of 
supplying  any  deficiency  in  his  personal  estate  to  discharge 
his  debts,  and  for  the  purpose  also  of  raising  £10,000  for 
the  plaintiff,  and  subject  thereto  upon  trust  to  stand  seised 
of  the  same  estates,  or  so  much  thereof  as  should  not  be 

to  the  fee  simple  at  the  hearing. 
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wanted  for  those  purposes,  upon  trust  for  the  plaintiff  and  1842, 
her  assigns  for  her  separate  use  for  her  life,  without  power 
of  anticipation,  and  after  her  decease,  upon  trust  for  all 
and  every,  or  such  one  or  more  of  the  children,  exclusive 
of  the  other  or  others,  of  the  plaintiff,  for  such  estate  and 
estates,  and  in  such  shares  and  proportions,  manner  and 
form,  as  the  plaintiff  by  any  deed  or  instrument  in  writing 
to  be  executed  in  manner  therein  mentioned,  or  by  her 
last  will  and  testament,  should  appoint,  and  in  default  of 
such  appointment,  upon  certain  trusts  for  her  three  chil- 
dren and  their  issue,  in  equal  proportions,  and  for  default 
of  such  issue  upon  such  trusts  as  therein  mentioned.  And 
he  appointed  his  said  daughter  sole  executrix  of  his  will. 

The  testator  died  in  October  1814.  The  plaintiff,  who 
was  a  widow,  had  three  children  only  living  at  the  testator's 
death;  namely,  Ann  Caroline,  Maria,  and  Sophia  Frances. 

In  August,  1829,  a  marriage  being  in  contemplation 
between  Ann  Caroline  Salisbury  and  Edwin  Burnaby,  an 
indenture,  dated  the  24th  of  that  month,  was  duly  executed 
by  the  plaintiff,  whereby,  in  pursuance  of  the  power  given 
to  her  by  her  father's  will,  she  appointed,  that,  subject  and 
without  prejudice  to  the  payment  and  performance  of  the 
debts  and  engagements  of  her  father  then  remaining  un- 
satisfied or  unperformed,  and  also  subject  to  the  sums  of 
money  raised  and  charged  by  his  trustees  or  executrix  for 
the  purpose  of  carrying  into  execution  the  contracts  entered 
into  by  him,  and  also  subject  to  and  without  prejudice  to 
the  powers  of  sale  and  mortgage  vested  in  them  by  his 
will  and  codicil,  the  manors  and  hereditaments  devised  by 
or  subject  to  the  trusts  of  such  will  and  codicil,  and  which 
should  remain  unsold  after  payment  of  his  debts,  and  the 
sums  charged  thereon  by  his  trustees  and  executrix  should, 
immediately  after  her  the  plaintiff's  decease,  go  in  equal 
third  parts  amongst  her  three  children  in  fee.  She  re- 
tained, however,  a  power  of  revocation  as  to  the  two  third 
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1842.  parts  appointed  to  her  daughters  Maria  and  Sophia 
Frances, 

By  an  indenture  executed  two  days  after  the  last-men- 
tioned indenture,  being  the  marriage  settlement  of  Ann 
Caroline  Salisbury  and  Edwin  Burnaby,  Ann  Caroline 
Salisbury  released  and  confirmed  the  one  undivided  third 
part  in  the  devised  estates  to  which  she  was  entitled  tinder 
the  deed  of  appointment  executed  by  her  mother,  the 
plaintiff,  subject  to  the  trusts  of  her  grandfather's  will  and 
codicil,  and  without  prejudice  to  the  plaintiff's  life  estate, 
unto  James  Edward  Earl  of  Malmesbury  and  Steward 
Beaumont  Burnaby  and  their  heirs,  upon  trust,  as  soon  as 
conveniently  might  be  after  the  decease  of  the  plaintiff* 
or  in  her  lifetime,  with  her  concurrence,  and  at  the  re- 
quest of  Mr.  and  Mrs.  Burnaby,  during  their  joint  lives, 
or  of  the  survivor  of  them,  to  sell  and  dispose  of  the  same 
to  any  person  or  persons  whomsoever,  and  apply  the  pro- 
duce of  the  sale  upon  the  trusts  therein  mentioned.  The 
deed  contained  the  usual  clauses  that  the  receipts  of  the 
trustees  should  be  sufficient  discharges  for  the  purchase- 
money,  and  that  the  purchaser  should  not  be  obliged  to 
see  to  the  proper  application  of  such  money. 

In  August  1839  the  plaintiff,  who  since  the  death  of  her 
father  had  been  in  possession  of  the  devised  estates,  and 
had  taken  an  active  part  in  the  execution  of  the  trusts  of 
his  will,  finding  it  necessary  to  sell  part  of  the  testator's 
real  estates  for  payment  of  the  testator's  debts,  agreed  with 
the  defendant,  Edmund  Hatcher,  for  the  absolute  sale  to 
him  of  the  fee  simple  and  inheritance  of  the  Marnhull 
estate  at  the  price  of  £31,500.  This  agreement,  was  put 
into  writing  and  signed  by  the  parties,  and  bore  date  the 
19th  August,  1839.  Amongst  other  stipulations,  it  con- 
tained the  following :  that  the  plaintiff  or  her  heirs  should 
cause  to  be  made  and  delivered  at  her  and  their  own  ex- 
pense unto  the  defendant  or  his  solicitor,  within  two  calen- 
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dar  months,  a  full  and  satisfactory  abstract  of  the  title  of  the        1842. 
plaintiff  to  the  premises  &c.    That  if  the  defendant  should  w 

raise  any  objection  to  the  title,  not  therein  provided  for,  the  «. 

abstract  should  be  returned  within  two  calendar  months 
from  the  time  of  the  delivery  thereof,  with  the  objections 
thereto  in  writing;  and  in  case  the  abstract  should  not  be 
returned  within  that  period,  it  should  be  deemed  a  waiver 
of  all  objections,  and  an  acceptance  of  the  title.  And  the 
plaintiff  agreed,  that  she  would,  on  or  before  the  6th  of 
April,  1840,  on  receiving  from  the  defendant  the  said  sum 
of  £31,500  execute  proper  conveyances  and  assurances  of 
the  inheritance  in  fee  simple  in  possession  of  all  and  singular 
the  premises  unto  and  to  the  use  of  the  defendant,  his  heirs 
and  assigns,  or  as  he  or  they  should  direct,  free  from  incum- 
brances, efoept  the  land  tax;  and  also  that  all  necessary 
parties  should,  if  required,  join  in  the  said  assurances,  ac- 
cording to  their  respective  estates  and  interests.  And  it 
was  agreed,  that  such  conveyances  and  assurances  should 
contain  all  usual  and  other  proper  covenants  for  the  title, 
for  quiet  enjoyment,  freedom  from  incumbrances  except 
land  tax,  and  further  assurance,  and  should  be  prepared  by 
and  at  the  expense  of  the  defendant,  and  be  perused,  ap- 
proved, and  executed  by  all  the  necessary  parties,  or  their 
solicitors,  at  the  expense  of  the  plaintiff.  And  the  de- 
fendant promised  and  agreed,  that,  upon  the  execution  of 
such  conveyances  and  assurances,  he  would  pay  unto  the 
plaintiff  the  said  purchase  money  of  £31,500,  and  also  the 
amount  at  which  the  timber  should  be  valued. 

On  the  23rd  of  August,  1889,  the  plaintiff's  solicitors 
sent  to  Mr.  Hodgkin  the  conveyancer,  at  the  desire  of 
the  defendant,  a  copy  of  the  agreement  and  an  ab- 
stract purporting  to  be  an  abstract  of  the  title  of  the 
trustees  and  devisees  of  the  late  Francis  Webb,  Esquire, 
and  their  mortgagees,  to  divers  messuages,  farms,  lands, 
and  hereditaments  in  the  parish  of  Marnhull  in  the  county 
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1842.  of  Dorset.  On  the  11th  November  the  defendant's  soli- 
citors returned  the  abstract  to  the  plaintiff's  solicitors, 
with  the  observations  and  requisitions  of  Mr.  Hodgkin. 

Neither  the  deed  of  appointment  of  the  24th  August, 
1829,  nor  Mrs.  Burnaby's  settlement,  were  comprised  in 
the  abstract;  but  Mr.  Hodgkin  having  suggested  that  it 
would  be  desirable  that  an  appointment  should  be  made  of 
the  fee  to  the  daughters,  and  that  they  should  join  in  the 
conveyance  with  the  surviving  trustee  and  the  plaintiff, 
the  plaintiff's  solicitors,  in  directing  their  attention  to  that 
point,  ascertained  that  an  appointment  had  been  already 
made  as  before  stated.  They  accordingly  wrote  to  the 
defendant's  solicitors  to  that  effect;  and  on  the  1st  Febru- 
ary, 1840,  sent  them  a  copy  of  the  deed  of  appointment. 
They  also,  some  weeks  afterwards,  in  compliance  with  the 
request  of  the  defendant's  solicitors,  sent  them  an  abstract 
of  Mrs.  Burnaby's  marriage  settlement;  referring  them  to 
the  office  in  London  where  the  abstract  could  be  compared 
with  the  original. 

A  correspondence  of  some  length  respecting  the  title 
then  took  place  between  the  plaintiff's  and  defendant's 
solicitors,  and  on  the  23rd  of  April,  1840,  the  solicitors  of 
the  latter  sent  some  further  requisitions  to  the  solicitors  of 
the  former,  who,  on  the  18th  of  May  and  14th  of  June 
following,  sent  answers  to  such  requisitions.  A  further 
correspondence  ensued,  and  on  the  81st  of  July,  1840,  the 
defendant's  solicitors,  in  reply  to  two  letters  of  the  plain* 
tiff's  solicitors,  wrote  that  they  intended  to  submit  the 
papers  again  to  counsel,  after  which  they  should  hear  from 
them  again.  On  the  6th  October  they  accordingly  wrote 
as  follows : — "  Gentlemen — We  feel  very  considerable 
difficulty  in  replying  to  your  two  several  letters  upon  this 
subject,  for  we  have  not  yet  sent  back  the  papers  to  our 
counsel  for  his  final  opinion  upon  the  title  as  shewn  by 
you.    We  confess,  the  mode  in  which  your  clients  have 
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disclosed  their  title,  even  to  yourselves,  has  created  a  1842. 
strong  impression  in  our  minds  that  there  may  be  still 
some  charges  or  incumbrances  affecting  the  estate,  of 
which  we  have  no  notice,  and  against  which  our  utmost 
vigilance  may  be  unable  to  guard  the*  purchaser;  for  it 
must  be  within  your  recollection,  that  no  disclosure  of  the 
daughter's  settlement,  and  several  mortgages  affecting  the 
estate,  was  made  by  you  for  many  months  after  you  had 
delivered  what  you  were  led  to  believe  was  a  full  and  com* 
plete  abstract  of  the  vendor's  title ;  and  we  have  now  no 
guarantee  that  there  are  toot  others  of  a  similar  nature : 
besides  that,  we  have  but  a  flimsy  protection  from  those 
that  our  inquiries  have  opened.  We  have  seen  sufficient 
in  the  deduction  of  this  title  to  satisfy  us,  that  we  shall  be 
incurring  a  great  responsibility  in  advising  our  client  to 
take  it  fee.  Under  these  circumstances,  our  client  has 
made  up  his  mind  not  to  complete  the  purchase,  and  you 
will  therefore  consider  this  contract  as  abandoned  by  him; 
and  we  trust  you  will  feel  it  the  interest  of  your  client, 
under  all  the  circumstances,  to  yield  to  his  determina- 
tion." 

To  this  letter  the  plaintiff's  solicitors  replied,  in  a 
letter  of  the  8rd  December,  1840,  containing  the  following 
passage: — "We  believe  that  all  the  requisitions  made  by 
you  have  been  satisfactorily  answered;  but  to  avoid  any 
doubt  as  to  the  willingness  of  the  parties  entitled  under 
Mrs.  Salisbury's  appointment  to  concur,  according  to  Mr. 
HodgJMs  suggestion,  we  have  obtained  their  consent  in 
writing,  of  which  we  inclose  copies.  We  are  willing  to 
consider  any  point  in  which  you  may  think  the  evidence 
which  has  been  furnished  incomplete.  But  if  Mr.  Hatcher 
adheres  to  his  resolution  not  to  complete  the  contract, 
there  will  be  no  alternative  but  a  suit,  which,  if  necessary, 
we  have  positive  instructions  at  once  to  institute/'  In 
this  letter  were  inclosed  the  consents  in  writing  of  Steward 


Hatchsr. 
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1842.  Beaumont  Burnaby,  Edwin  Burnaby,  and  Ann  Caroline 
*  Burnaby,  Sophia  Frances  Salisbury,  and  Maria  Salisbury. 

9s  Neither  the  defendant  nor  his  solicitors  ever  made  any 

reply  to  this  letter;  and  consequently,  on  the  23rd  of  Jan- 
uary 1841,  the  plaintiff  filed  her  bill  for  specific  perform- 
ance of  the  agreement. 

In  September,  1841,  James  Edward  Earl  of  Malmes- 
bury,  who  had  survived  his  co-trustee,  Mr.  Harris,  died 
intestate  as  to  the  trust  estates,  leaving  James  How- 
ard, Earl  of  Malmesbury,  his  eldest  son  and  heir-at- 
law. 

The  cause  came  on  for  hearing  on  the  16th  November 
last,  when,  on  the  plaintiff  undertaking  to  pay  the  costs  of 
the  day,  it  was  ordered  to  stand  over,  in  order  to  give  her 
an  opportunity  of  bringing  before  the  Court  the  Earl  of 
Malmesbury,  Mr.  and  Mrs.  Burnaby,  S.  Beaumont  Bur- 
naby, Maria  Salisbury,  and  Sophia  Frances  Salisbury. 
The  plaintiff  accordingly,  on  the  24th  November,  filed  her 
supplemental  bill  and  bill  of  revivor  against  the  last-named 
five  parties,  stating  these  facts,  which  were  in  evidence; 
viz.  that  on  the  25th  August,  1840,  the  plaintiff  caused 
the  contract  to  be  communicated  to  John  Edward  Earl  of 
Malmesbury,  and  requested  his  approval  thereof;  that 
a  copy  of  the  contract  was  at  his  request  forwarded  to 
him,  and  that  he  considered  the  same  and  approved  thereof, 
and  returned  the  same  to  the  plaintiff's  solicitors,  with  his 
written  approval  thereof,  &c.  That  the  contract  was  in 
like  manner  communicated  to  Mr.  and  Mrs.  Burnaby, 
Beaumont  Burnaby,  Maria  Salisbury,  and  Sophia  Frances 
Salisbury,  and  that  they  in  writing  approved  thereof, 
&c.  The  bill  then  stated  the  death  of  James  Edward 
Earl  of  Malmesbury,  as  before  mentioned,  leaving  his 
son,  the  present  Earl  of  Malmesbury,  his  heir-at-law, 
&c. 

The  defendants  to  the  supplemental  bill  and  bill  of  re- 
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vivor,  by  their  answer,  stated,  that  they  were  ready  and        1842. 
willing,  and  thereby  offered,  to  execute  all  such  convey- 
ances, and  to  do  and  concur  in  doing  all  such  acts  and 
things  as  the  Court  should  direct,  for  giving  full  effect  to 
the  contract. 

Mr.  Wigram  and  Mr.  6.  L.  Russell,  for  the  plaintiff. — 
The  point  to  be  made  for  the  defendant  is,  want  of  mutu- 
ality in  the  remedy  between  the  parties.  But  want  of 
mutuality  is  no  objection  if  it  does  not  exist  when  the 
cause  is  brought  to  a  hearing;  Hoggart  v.  Scott  (a),  Cham- 
berlain v.  Lee  (b).  In  Flight  v.  Bolland  (c),  it  was  held  that 
an  infant  could  not  enforce  specific  performance  of  a  con- 
tract because  the  remedy  was  not  mutual;  but  there  the 
plaintiff  was  an  infant  at  the  hearing  of  the  cause.  If  his 
infancy  had  ceased  before  that  time,  it  is  apprehended  that 
the  decision  would  have  been  otherwise:  Clayton  v.  Ash- 
down  (d).  Suppose,  in  the  present  case,  that  the  plaintiff 
had  had  originally  no  interest  whatever,  and  had  subse- 
quently, by  a  new  title,  acquired  an  interest,  and  then  the 
purchaser  had  filed  a  bill  against  her;  it  is  clear,  that  she 
could  not  have  resisted:  Hyde  v.  White  (e),  Williams  v.  Car- 
ter (/).  Here,  however,  the  plaintiff  had  originally  a  par- 
tial interest,  and  by  consent  of  proper  parties  is  now  able 
to  convey  the  whole  interest.  She  is,  therefore,  entitled  to 
a  decree:  Graham  v.  Oliver  (g).  At  law,  a  contract  for  sale 
of  goods  to  be  delivered  at  a  future  day  is  not  rendered 
void  by  the  circumstance  that  at  the  time  of  the  contract 
the  vendor  had  neither  the  possession  of  them  nor  any 
reasonable  expectation  of  being  possessed  of  them  other- 


(a)  1  Rubs.  &  M.  293.  (*)  6  Sim.  524. 

(6)  10  Sim.  444.  (/)  Sug.  V.  &  P.  Vol.  1,  p.  347; 

(«)  4  Rum.  298.  Sug.  Pow.  App.,  No.  7. 

(d)  9  Vin.  Abr.  393,  pi.  1.  (g)  3  Beav.  124. 
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1842.        wise  than  by  purchase  after  the  contract:  Hibblewhite  v. 
M< Marine  (a),  Mortimer  v.  M'Catkm  (A). 

Mr.  Russell,  Mr.  Chandless,  and  Mr.  Fawcett,  for  the 
defendant  Hatcher,  (after  insisting  that  their  client  was 
a  stranger  to  the  supplemental  bill). — The  defendant  did 
not  intend  to  deal  with  a  person  who  was  not  owner  at  the 
time  of  the  contract,  and  could  not  by  the  ordinary  course 
of  law  become  owner  of  the  estate.  The  plaintiff,  though 
tenant  for  life,  only  undertakes  to  deal  with  the  fee.  It  is 
said  that  she  has,  or  can  make  out,  an  interest  beyond  that 
of  tenant  for  life:  but  that  was  mere  matter  of  conjecture 
at  the  time  of  the  contract.  Until  the  defendant  had  re- 
pudiated the  contract,  there  was  no  assent  from  the  other 
persons.  The  case  of  Graham  v.  Olwer  was  decided  on  a 
principle  quite  inapplicable  to  this  case,  viz.  that  a  party 
who  resists  the  specific  performance  of  a'  contract  shall 
not  by  means  of  his  own  misrepresentation  of  his  rights 
succeed  in  rescinding  the  contract  altogether,  if  part  of  it 
can  be  performed.  Thomas  v.  Bering  (c)  proceeded  on 
the  same  principle;  and  unquestionably  that  equity  may 
be  enforced,  although  the  party  so  acting  cannot  enforce 
the  contract,  or  any  part  of  it.  But  that  is  one  of  the 
excepted  cases  from  the  rule  as  to  mutuality.  One  of  the 
exceptions  is,  where  the  defendant  has  signed  the  contract 
the  plaintiff  not  haying  done  so;  the  other,  where  the  party 
who  seeks  the  execution  of  the  contract  was  imposed  on 
by  misrepresentation.  In  all  other'  cases  mutuality  is 
the  life  of  specific  performance.  [The  Vice-ChancelUrr. — 
Suppose  husband  and  wife,  seised  in  fee  in  the  wife's  right, 
to  contract  to  sell ;  is  there  any  case  which  decides  that 
they  cannot  by  bill  enforce  the  contract?]     In  that  case 


(a)  5  Mees.  &  W.  462.  (b)  7  Mees.  &  W.  20. 

(c)  1  Keen,  729. 
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the  purchaser  buys  the  estate  subject  to  the  chance  of  the  1842. 
wife  repudiating  the  contract.  But  if  the  contract  of  sale 
states  the  property  to  be  the  husband's,  and  in  the  course 
of  the  negotiation  it  turns  out  to  be  the  wife's,  the  vendors 
cannot  compel  a  sale.  The  same  principle  must  apply  to 
the  case  of  a  tenant  for  life  contracting  to  sell  as  tenant  in 
fee.  "  If  a  tenant  for  life  bond  fide  apprehending  that  the 
trustees  of  the  settlement  will  adopt  his  contract,  sell, 
meaning  only  to  concur  in  a  sale  of  the  fee,  that  might  be 
a  good  defence  in  equity  against  a  partial  execution  of  the 
contract  by  the  tenant  for  life  alone.  But  such  sales, 
where  the  settlement  is  concealed,  deserve  no  favour,  for 
there  is  no  mutuality.  The  trustees,  by  their  election, 
may  force  the  purchaser  to  complete,  though  he  cannot 
compel  them  to  join,  and  they  are  too  frequently  mere  in- 
struments in  the  hands  of  the  tenant  for  life,  who  procures 
them  to  concur  in  the  sale  or  to  reject  it,  just  as  best  suits 
his  own  views  "  (a).  Tendring  v.  London  (A),  Hamilton  v. 
Grant  (c),  Howell  v.  George  (d)3  Kimberley  v.  Jennings  (c). 
In  Hoggart  v.  Scott,  the  parties  acquired  complete  autho- 
rity to  sell  before  the  hearing.  The  objection  to  title  ap- 
parent on  the  abstract  cannot  be  waived  by  the  subsequent 
conduct  of  the  purchaser:  Magennis  v.  Fallon  (/). 

Mr.  IGnglake  appeared  for  the  other  defendants. 

The  Vick-Chancxllor  .— In  cases  of  specific  perform- 
ance the  want  of  mutuality  is  a  consideration  generally  ma- 
terial, but  it  is  contrary  to  principle  and  authority  to  say 
that  perfect  mutuality  is  requisite  in  order  to  call  a  court 
of  equity  into  action.    There  are  cases  in  which  plaintiffs 

(a)  Sugd.  V.  &  P.,  Vol.  1,  p.  (rf)  1  Madd.  1. 
499.  (#)  6  Sim.  340. 

(b)  2  Eq.  Ca.  Afar.  680.  (/)  2  Molloy,  583. 

(c)  3  Dow,  42. 
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1842.  have  had  a  decree  for  specific  performance  against  defend- 
ants, who,  when  the  bill  was  filed,  were  not  in  a  condition 
to  enforce  specific  performance  in  their  own  favour.  Where 
no  legal  invalidity  affects  the  contract,,  the  enforcement  of 
it  in  this  Court  is  matter  of  judicial  discretion.  In  this 
case  it  has  not  been  contended  that  there  is  any  legal  in- 
validity. Suppose  Mrs.  Salisbury  to  have  obtained  a 
legal  conveyance  of  the  fee  before  the  time  fixed  for 
completion  of  the  contract,  and  to  have  done  and  ten- 
dered all  other  things  requisite  to  be  done  and  tendered. 
If  this  were  done  in  sufficient  time,  she  would,  I  appre- 
hend, have  been  entitled  to  recover,  at  law,  on  the  contract. 
The  contrary,  indeed,  has  not  been  argued,  and  I  do  not 
understand  that  on  that  point  the  counsel  for  the  defendant 
desire  a  case  for  the  opinion  of  a  court  of  law.  If  so, 
this  becomes  a  case  for  the  judicial  discretion  of  the  court 
of  equity  to  which  application  for  specific  performance  is 
made. 

Now  what  are  the  circumstances?  Under  the  will  and 
codicil  of  Mr.  Webb  the  estate  in  question  was  vested  in 
trustees,  of  whom  the  late  Lord  Malmesbury  was  the 
survivor,  upon  trust  in  the  first  place  to  sell  for  payment 
of  certain  debts,  which  for  anything  that  I  know  may  still 
be  undischarged,  and  the  discharge  of  which  is  not,  as  I 
am  aware,  suggested.  Subject  to  that  trust,  Mrs.  Salisbury 
was  equitable  tenant  for  life,  with  remainder  to  her  children 
in  such  shares  as  she  should  appoint,  with  remainder  in  de- 
fault of  appointment,  to  her  children  in  strict  settlement,  with 
remainders  over.  Mr.  Webb  died  in  1814.  Mrs.  Salisbury 
was  entrusted  by  the  trustees  very  much  with  the  adminis- 
tration (in  respect  of  such  matters  as  she  could  properly 
administer)  of  the  affairs  relating  to  the  estate.  She  was 
allowed  to  be  in  an  active  position  as  to  these  trusts,  and 
as  tenant  for  life  she  was  in  possession  of  the  estate.  Whe- 
ther the  trust  reposed  in  her  was  so  great  as  to  make  her  in 
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effect  an  agent  of  the  trustees  for  selling  the  property  I  1842. 
do  not  say;  but  being  thus  in  the  active  execution  of 
the  trust  and  in  the  enjoyment  of  the  property,  she  en- 
tered into  a  contract  for  sale,  which,  from  the  course 
that  the  cause  has  taken,  I  must  consider  as  beneficial 
to  the  estate.  In  the  contract,  whether  through  inadvert- 
ence or  otherwise  (and  as  this  record  is  constituted  it  is 
not  material  to  consider  how  it  happened),  she  is  treated  as 
tenant  in  fee:  abstracts  are  delivered,  and  as  early  as 
August,  1839,  it  appeared  from  the  instruments  set  out  in 
the  abstract  that  the  estate  was  subject  to  the  uses  and 
trusts  created  by  the  will  and  codicil  of  her  father,  uses  and 
trusts  subversive  at  once  of  the  notion  that  she  was  or 
could  be  tenant  in  fee,  and  shewing  her  interest  and  those 
of  others  in  the  estate  to  be  such  as  already  mentioned. 
This  being  done  in  August,  1839,  does  the  purchaser  re- 
ject the  purchase?  Does  he  say  that  he  has  been  deceived 
and  will  proceed  no  further  in  the  matter  ?  Whether  he 
could  have  said  so  effectually  it  is  not  material  to  consider. 
He  does  not  say  so.  On  the  contrary  the  abstracts  were 
laid  before  counsel,  and  very  many  objections  to  the  title, 
more  or  less  tenable,  more  or  less  weighty,  were  suggested 
by  the  able  and  distinguished  conveyancer  whose  assistance 
the  purchaser  had  on  this  occasion.  A  correspondence 
then  goes  on  for  several  months  between  the  parties,  and 
as  late  as  the  31st  of  July,  1840,  a  letter  is  written  by  the 
purchaser's  solicitor,  explaining  why  matters  had  not  gone  on 
more  promptly  on  his  part,  but  stating  that  further  papers 
would  be  immediately  laid  before  the  purchaser's  counsel. 
.This  occurred  on  the  eve  of  the  long  vacation.  From 
some  unexplained  reason,  it  appears,  that,  towards  the 
end  of  the  long  vacation,  on  the  6th  of  October,  without 
any  apparent  grounds  for  so  doing,  the  purchaser  rejects  the 
title;  the  papers,  as  far  as  I  can  learn,  not  having  been  laid 
before  his  counsel,  according  to  the  promise  or  statement 
contained  in  the  letter  of  the  31st  July.  This  leads  to  the 
VOL.  II.  f  n.  c.  c. 
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1842.  filing  of  the  bill  on  the  23rd  January  following.  Before, 
however,  the  bill  was  filed,  in  the  most  formal  manner  con- 
sents were  obtained  from  the  persons  whose  consents  were 
necessary  to  meet  the  requisitions  of  Mr.  Hodgkin.  It 
does  not  appear  that  all  these  consents  were  communicated 
to  the  purchaser.  That  of  Lord  Malmesbury  appears  not 
to  have  been  so,  but  no  difficulty  seems  to  have  been 
suggested  on  that  account. 

In  this  state  of  things  I  am  asked,  on  the  ground  of  want 
of  mutuality,  to  say  that  the  plaintiff  is  not  entitled  to  any 
relief.  I  should  be  trampling  on  all  principle  and  authority, 
if  -I  were  to  accede  to  such  an  argument.  Even  if  the  rule 
of  mutuality,  as  it  has  been  called,  could  be  carried  so  far 
as  it  has  been  attempted  to  be  carried  in  a  case  of  this 
description,  which  I  do  not  say,  still  the  conduct  of  the 
purchaser  has  been  amply  sufficient  to  exclude  him  from 
the  benefit  of  any  such  argument.  With  full  notice 
of  the  state  of  the  title,  he  pursues  the  investigation 
of  it,  and  obtains  the  fulfilment  of  a  requisition  made  by 
himself,  and  founded  on  the  very  state  of  the  title.  In 
my  opinion,  therefore,  to  relieve  him  from  the  contract 
would,  as  I  have  already  said,  be  contrary  to  all  princi- 
ple and  authority,  and  descreditable  to  a  court  of  justice. 
The  only  question  that  could  be  raised  in  my  mind  with 
any  chance  of  success  is,  the  question  of  the  delay  that  has 
occurred  in  completing  the  title,  not  with  reference  to  this 
point  alone,  but  also  to  other  matter.  Having  regard 
however  to  the  correspondence,  and  to  the  state  of  the 
pleadings,  which  do  not  suggest  this  difficulty,  I  apprehend 
that  point  also  is  not  a  bar  to  the  plaintiff's  title  to  relief. 
This  appears  to  me  therefore  still,  as  it  has  appeared  from  the 
first  moment  I  was  apprised  of  the  facts,  a  case  substantially 
<dear  of  all  difficulty,  subject  only  to  the  question,  whe- 
ther it  was  not  safer  to  bring  the  parties  who  are  made 
defendants  to  the  supplemental  bill  before  the  court.  That 
they  were  necessary  parties  I  do  not  say,  nor  is  there  any 
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occasion  to  decide;  here  they  are  at  present,  and,  being 
here,  I  shall  take  the  consent  and  undertaking  which  it 
appears  they  have  been  and  are  willing  to  give.  There- 
fore— 
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The  defendants  to  the  supplemental  bill  consenting  to  confirm  and 
give  effect  to  the  contract,  and  to  do  all  such  acts  as  may  be  necessary  to 
give  effect  to  it,  and  the  counsel  for  Mrs.  Burnaby  not  objecting  to  the 
decree,  refer  it  to  the  Master  to  inquire  and  state  whether  the  plaintiff 
with  the  concurrence  of  the  defendants,  or  any  and  which  of  them,  can 
make  a  good  title  according  to  the  contract,  and  if  so,  when  that  good 
title  waa  first  shewn.  Liberty  to  state  special  circumstances.  Reserve 
the  question  of  costs.    Let  the  decree  be  drawn  up  in  both  suits. 


Morton  v.  Tewart. 


Dec.  16th. 


I.  OR  several  years  previously  and  np  to  the  year  1827,  a  person  who 

the  defendant  Henry  Morton  occupied  certain  farms  called  fcrma!  tenanT* 

the  Kilham  estate,  as  tenant  to  the  Earl  of  Tankerville,  ^ff^^' 

under  a  lease  of  which  several  years  were  unexpired  in  the  ™ities  and  sur- 

year  1827,  at  the  yearly  rent  of  £1400.    In  the  course  of  ieue  to  his 

his  tenancy  he  laid  out  considerable  sums  of  money  upon  tenantVad  by  e 

the  premises;  particularly  a  sum  of  £2000,  which  was  means  of  his 

expended  on  the  premises  shortly  before  the  surrender  of  diture  in- 

the  lease  as  after  mentioned.  value  of  the 

property  by 
about  tbe  rate  of  £100' per  annum.  The  brother  of  the  tenant's  wife  then  applied  to 
tbe  landlord  to  become  tenant  of  the  farm  for  tbe  residue  of  the  term,  at  the  rent  and  under 
the  covenants  comprised  in  the  surrendered  lease.  This  application  was  made  by  letter,  in 
which  the  writer  stated  it  to  be  bis  wish  to  be  of  use  to  his  unfortunate  sister  and  her  young 
family,  and  spoke  of  his  disinterested  motives.  The  application  was  acceded  to  by  the  land- 
lord with  the  sole  view,  as  he  stated  in  his  evidence,  of  benefiting  the  sister  and  her  family.  By 
a  subsequent  arrangement,  it  was  agreed  that  a  third  person  should  be  joined  as  lessee  with  the 
brother,  who  should  manage  tbe  bulk  of  the  property,  and  give  the  brother  55/.  per  annum  for 
his  occupation,  tbe  brother  underletting  the  residue  of  the  property.  In  his  letters  respecting 
this  arrangement  the  brother  expressed  himself  as  having  taken  the  farms  with  no  selfish 
motives,  but  from  a  wish  to  assist  his  sister  and  ber  unfortunate  family.  This  arrangement  was 
acted  upon  until  the  brother's  death  ;  the  brother  for  some  years  receiving  tbe  65L  (which  was 
secured  to  bim  by  the  bond  of  his  co-lessee)  and  underletting  the  residue  of  the  premises  at  45/. 
per  annum : — Heldt  that,  by  means  of  the  letters  (which  the  Court  considered  to  be  a  sufficient 
manifestation  in  writing  within  the  Statute  of  Frauds),  aided  by  parol  evidence  of  the  circum- 
stances under  which  they  were  written,  a  trust  was  created  of  the  annual  sums  of  551.  and  45/. 
in  favour  of  the  sister  and  her  children,  and  (the  husband  waiving  all  interest  therein)  that  the 
sister  and  her  children  took  as  joint-tenants. 

?2 
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1842.  In  the  early  part  of  June,  1827,  Morton  had  fallen 

into  pecuniary  difficulties,  and  on  or  about  the  11th  of 
June,  1827,  he  executed  a  general  assignment  of  his  effects 
for  the  benefit  of  his  creditors,  which  however  did  not  in- 
clude his  interest  in  the  lease  held  by  him  under  Lord 
Tankerville,  inasmuch  as  that  case  contained  a  clause  of 
forfeiture  on  assignment  without  the  consent  of  the  lessor, 
and  Lord  Tankerville  refused  to  permit  such  assignment 
to  be  made.  About  the  same  time  therefore  at  which  the 
general  assignment  was  made,  the  lease  was  duly  sur- 
rendered to  Lord  Tankerville. 

In  the  month  of  October,  1827,  Mr.  John  Langhorn, 
the  agent  of  Lord  Tankerville,  advertised  the  premises  to 
be  let,  whereupon  Matthew  Culley,  who  was  the  brother  of 
Mrs.  Morton,  the  wife  of  the  defendant  Henry  Morton, 
wrote  a  letter  to  Mr.  Langhorn  dated  the  24th  of  Octo- 
ber, 1827,  part  of  which  was  as  follows : — 

"My  dear  Sir,— I  am  at  present  engaged  in  an  inquiry 
to  ascertain  whether  I  can  take  Mr.  Morton's  whole  con- 
cern upon  myself,  but  I  must  confess  to  you  in  candour, 
that  so  far  as  I  can  at  present  judge,  I  cannot  do  so.  Mr. 
Grey  tells  me  you  are  about  to  advertise  Kilham,  and  I 
dare  scarcely  ask  you  to  suspend  it  for  a  few  weeks." 

In  answer  to  this  letter,  Culley  received  a  letter  from 
Langhorn  to  the  effect  that  it  was  impossible  to  delay 
advertising  the  premises  to  be  let;  Culley  accordingly 
wrote  another  letter  to  Langhorn  dated  the  5th  of  Novem- 
ber, 1827,  which  was  as  follows : — 

«  My  dear  Sir, — I  duly  received  your  sensible  reply  to 
my  application  for  a  delay  in  the  advertising  of  Kilham. 
I  am  perfectly  satisfied  that  yours  was  the  correct  view  of 
the  subject.  As  it  is  my  wish  to  be  of  use  to  my  unfor- 
tunate sister  and  her  young  family,  I  am  tempted  to  risk 
requesting  a  great  favour  of  Lord  Tankerville ;  viz.  to  take 
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me  as  tenant  of  Kilham  on  the  present  conditions  for  the  1842. 
remainder  of  the  lease,  with  a  power  to  sublet.  I  am 
aware  I  have  no  claim  to  such  a  favour  from  Lord  Tanker- 
ville, except  that  arising  betwixt  a  very  old  tenant  and 
landlord.  Will  you  have  the  goodness  to  make  this  request 
known  to  Lord  Tankerville  with  as  little  delay  as  possible, 
and  to  explain  my  object  to  his  Lordship,  as  he  must  be 
ignorant  of  my  disinterested  motives.     I  am,  &c." 

Immediately  after  the  receipt  of  this  letter,  Langhorn 
communicated  the  contents  to  Lord  Tankerville,  who  in 
reply  wrote  a  letter  to  Langhorn  dated  the  15th  Novem- 
ber, which  was  as  follows : — 

"  Dear  Sir, — I  return  you  in  this  and  another  cover 
the  three  letters  as  you  desire.  I  cannot  consent  to  give 
the  power  of  subletting  Kilham,  but  if  Mr.  Culley  is  de- 
sirous of  taking  it,  placing  himself  in  the  shoes  of  Mr. 
Morton,  with  the  view,  as  he  states,  of  benefiting  Mr. 
Morton's  family  and  becoming  himself  my  tenant,  I  will 
not  object.  We  let  the  farm  to  Mr.  Morton  at  a  time 
when  we  thought  we  could  make  more  of  it,  because  he 
was  an  old  tenant,  and  we  knew  him  to  be  an  excellent 
cultivator.  Now  that  the  farm  is  thrown  on  our  hands 
at  a  less  favourable  period,  I  have  a  right  to  look  for 
my  compensation  in  the  chance  of  what  I  may  be  able 
to  make  of  it  on  the  return  of  more  favourable  times 
now,  or  at  any  later  period.  In  allowing  Mr.  Culley, 
therefore,  to  occupy  it  during  the  remainder  of  the  lease 
on  the  same  terms  as  Mr.  Morton,  I  am  doing,  I  believe, 
all  I  could  be  expected  to  do  for  the  benefit  of  Mr.  Mor- 
ton's assignees  in  respect  of  the  money  laid  out,  without 
giving  them  also  the  benefit  of  the  speculation  in  case  of 
more  profitable  times.  It  is  not  necessary,  perhaps,  to 
enter  into  this  explanation  with  Mr.  Culley,  though  I 
should  like  that  he  should  be  satisfied  with  the  justice  of 
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1842.        what  I  propose ;  and  this  appears  to  me  the  fair  view  of 
the  question — Yours,  &c.  Tankerville  " 

The  material  contents  of  this  letter  having  been  com- 
municated to  Culley,  he  agreed  to  become  tenant  of  the 
premises  upon  the  terms  of  it,  without  a  power  of  sub- 
letting, and  accordingly  a  memorandum  of  agreement, 
founded  on  that  letter,  was  on  the  17th  November  entered 
into  between  Langhorn,  on  the  part  of  Lord  Tankerville,  of 
the  one  part,  and  Culley  of  the  other  part. 

In  the  early  part  of  the  month  of  March,  1828,  Culley 
entered  into  an  arrangement  with  Hugh  Boag  of  Yetlington 
in  the  county  of  Northumberland,  farmer,  the  nature  of 
which  will  be  seen  from  the  following  letter  dated  the  6th 
of  March,  1828,  from  Culley  to  Langhorn. 

"  Dear  Sir, — I  beg  to  inform  you  that  I  have  made  an 
arrangement  with  Mr.  Hugh  Boag  of  Yetlington  which 
would  relieve  me  from  the  trouble  of  managing  Kilham. 
He  is  a  wealthy  and  most  respectable  young  man,  he 
will  allow  me  £100  per  annum  in  consideration  of  the 
capital  expended  by  Mr.  Morton,  provided  that  Lord  Tan- 
kerville will  do  as  the  late  Lord  Tankerville  did  with  re- 
gard to  Dawson  and  myself  at  Wark,  viz.  grant  us  a  joint 
lease  and  leave  us  to  make  our  private  arrangements.  This 
still  holds  me  jointly  or  separately  responsible  to  Lord 
Tankerville.  In  the  different  situations  in  which  Lord  Tan- 
kerville and  myself  are  placed,  it  is  not  very  probable  that  I 
may  have  an  opportunity  of  returning  so  great  a  kindness. 
I  do  not,  however,  feel  inclined  to  rest  satisfied  with  the 
dictum  of  some  moralist  who  says  that  to  feel  gratitude  is 
to  pay  it.  I  should  prefer  a  practical  morality.  I  set  out 
for  Sutherland  this  day  and  shall  be  absent  nearly  three 
weeks.    I  am,  &c." 

Shortly  after  the  receipt  of  this  letter,  Mr.  Langhorn 
communicated  its  contents  to  Lord  Tankerville,  who  replied 
by  letter  dated  the  18th  March  to  the  effect  that,  though 
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he  was  generally  averse  to  the  plan  of  subletting,  yet  in  1842. 
this  instance  he  was  disposed  to  give  way  to  Mr.  Culley  for 
the  benefit  of  Mr.  Morton's  family,  it  being  understood 
that  Mr.  Cullers  security  should  continue,  and  due  pro- 
vision1  should  be  made  for  the  proper  cultivation  of  the 
estate. 

It  being  afterwards  proposed  on  behalf  of  LordTankerville 
that  a  clause  should  be  introduced  into  the  lease  binding 
Mr.  Culley  to  lay  out  an  additional  sum  in  improvements 
on  the  premises,  Mr.  Culley  wrote  to  Lord  Tankerville  a 
letter  dated  the  4th  May,  1828,  which  was  in  part  as  fol- 
lows : — "  It  was  stated  to  your  lordship  that  my  induce- 
ments in  taking  these  farms  arose  from  no.  selfish  motives 
or  personal  interest,  but  from  a  wish  to  assist  my  sister  and 
her  unfortunate  family,  and  I  felt  that  I  had  justice  also  on 
my  side,  as  Mr.  Morton  had  expended  between  £2000  and 
£3000  on  these  grounds,  generally  in  fixed  and  permanent 
improvements.  Had,  however,  the  trustees  continued  the 
lease,  this  expenditure  could  not  have  benefited  your  lord- 
ship during  that  period :  I  therefore  conjectured  that  seeing 
it  in  this  point  of  view  your  lordship  would  be  induced  to 
allow  me  to  receive  the  interest  of  this  money  so  expended 
during  the  residue  of  Mr.  Morton's  lease.  I  therefore  en* 
tered  into  a  written  agreement  with  your  agent  to  have  the 
farm  precisely  on  Mr.  Morton's  terms.  On  talking  matters 
over  with  him,  I  willingly  agreed  to  alter  the  rotation  from 
Mr.  Morton's  system  of  only  one  year  in  grass  to  two,  as 
better  adapted  to  such  soils.  I  also  consented,  &c.  &c. 
I  am  promised  but  £100  per  annum,  which  is  not  a  busi- 
ness return  for  £2000  sunk,  &c.  I  do  not  therefore  see 
how  your  lordship  can  ask  for  greater  concessions,  more 
especially  when  I  inform  your  lordship  that  I  proceeded 
to  make  an  arrangement  with  some  eligible  person,  which 
I  have  done  upon  the  conditions  agreed  on  between  your 
agent  and  myself,  and  seemingly  guaranteed  by  your 
letter;  and  the  man,  a  most  worthy  and  active  young 


72  CA8ES   IN   CHANCERY. 

1842.  ^  person,  had  absolutely  taken  possession  by  several  acts 
(sowing  grass  seeds,  hiring  servants  &c.)  before  your  lord- 
ship made  this  claim.  It  is  quite  evident,  therefore,  that 
if  such  conditions  are  imposed  upon  him,  I  must  be  the 
sufferer;  because  now  he  cannot  throw  up  the  bargain, 
nor  can  I  enter  upon  the  farm.  Time  is  too  far  gone  for 
either  alternative.  If  these  conditions  are  imposed  upon 
him,  and  repaid  by  me,  then  I  shall  be>  held  responsible  to 
your  lordship  for  sixteen  years  for  rent  and  conditions, 
without  any  adequate  remuneration  for  such  a  risk  to  my- 
self or  premium  for  such  assurance  to  your  lordship,  which 
is  manifestly  unjust :  neither  would  my  unfortunate  sister 
and  her  family  receive  any  return  for  Mr.  Morton's  ex- 
pended capital." 

In  consequence  of  this  letter,  Lord  Tankerville's  pro- 
position for  additional  expenditure  on  the  property  was 
abandoned,  and  by  an  indenture  dated  the  13th  May, 
1828,  between  Lord  Tankerville  of  the  one  part,  and 
Matthew  Culley  and  Hugh  Boag  of  the  other  part,  Lord 
Tankerville  demised  the  Kilham  estate  to  Culley  and  Boag, 
their  executors,  &c,  to  hold,  &c.  from  the  13th  May,  1828, 
for  the  term  of  sixteen  years,  at  the  yearly  rent  of  £1400, 
payable  by  half-yearly  payments,  and  the  additional  rent 
of  £10  an  acre  for  every  acre  of  the  premises  managed 
contrary  to  the  covenants  thereinafter  contained  on  the 
part  of  the  said  Matthew  Culley  and  Hugh  Boag,  and 
subject  to  the  covenants,  conditions,  and  agreements,  in 
such  indenture  contained. 

By  an  arrangement  between  Boag  and  Culley,  Boag  paid 
to  Culley  the  annual  sum  of  £55,  instead  of  the  £100 
previously  agreed  upon,  and  gave  Culley  his  bond  for  the 
punctual  payment  of  the  £55.  The  remaining  portion  of 
the  £100  was  raised  by  means  of  an  under-lease  by  Mr. 
Culley,  of  part  of  the  premises,  called  Branston;  Boag 
being  in  receipt  of  the  rents  and  profits  of  all  the  pre- 
mises comprised  in  the  demise  except  the  part  so  underlet. 
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Culley  died  in  April,  1834,  having  by  his  will  appointed        1842, 
Edward  Tewart  and  others  his  executors,  who  took  pos- 
session, and  received  the  rents  and  profits  of  that  part  of 
Kilham  which  was  underlet. 

The  bill  which  was  filed  by  Mrs.  Morton  against  the 
executors  of  Mr.  Culley,  and  the  husband  and  children  of 
Mrs.  Morton,  alleged,  that  under  the  circumstances  afore- 
said, the  indenture  of  lease,  to  the  extent  of  the  interest  of 
the  testator,  Matthew  Culley  therein,  and  the  bond  so 
executed  by  Hugh  Boag,  were  held  by  the  testator  Matthew 
Culley  in  trust  for  the  plaintiff  and  her  children;  and  that 
the  several  sums  received  by  Culley  and  his  executors  from 
Hugh  Boag,  and  the  rents  of  the  premises  called  Branston, 
belonged  to  the  plaintiff  and  her  children,  but  that  neither 
Culley  nor  his  executors  had  so  applied  the  same,  or  ren- 
dered any  account.  And  the  bill,  after  charging  that  the 
lease  was  obtained  by  Culley  from  Lord  Tankerville,  upon 
the  express  understanding  that  it  was  to  be  held  by  him 
for  the  benefit  of  the  plaintiff  and  her  family,  prayed  that 
Culley  might  be  declared  a  trustee  as  before  mentioned, 
and  that  an  account  might  be  taken  of  the  monies  so 
received;  and  that  the  same  might  be  paid  to  the  plaintiff, 
to  her  separate  use,  to  be  applied  for  the  benefit  of  herself 
and  her  children,  or  otherwise,  as  the  Court  might  direct; 
and  that,  if  necessary,  a  deed  of  trust  might  be  executed, 
and  for  a  receiver,  &c. 

The  defendant  Tewart,  (who  answered  separately  from 
the  other  executors,)  by  his  answer,  insisted  that  the  cir- 
cumstances stated  in  the  bill  did  not  raise  such  a  contract 
of  trust  on  the  part  of  Matthew  Culley  as  could  have  been 
specifically  enforced  against  him;  and  that  the  letters  writ- 
ten by  him  did  not  constitute  a  valid  or  binding  declaration 
of  trust.  And  he  relied  on  the  7th  section  of  the  Statute 
of  Frauds. 
The  cause  now  came  on  for  hearing. 
The  plaintiff  proved,  by  the  evidence  of  Mr.  Langhorn, 
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1842.  that  the  premises,  when  advertised  to  let,  were,  by  reason 
of  the  improvements  made  on  them  by  Henry  Morton, 
worth  more  than  the  yearly  rent  of  £1400,  the  additional 
worth  being,  in  the  deponent's  estimation,  about  £100  jw 
annum.  The  same  witness  deposed  to  the  affectionate 
terms  on  which  the  plaintiff  lived  with  her  brother,  and  his 
frequent  declarations  of  being  desirous  to  become  tenant 
of  the  farm,  solely  with  a  view  of  applying  the  profits  to 
the  maintenance  of  his  sister  and  her  family.  The  plain- 
tiff also  read  the  evidence  of  Lord  Tankerville,  who  stated 
that  he  let  the  farm  to  Mr.  Culley  at  the  rate  of  £1400 per 
annum,  which  was  a  less  sum  than  he  might  have  obtained 
for  it,  solely  in  consideration  of  the  profits  being  applied 
by  Mr.  Culley  for  the  benefit  of  his  sister  and  her 
children. 

In  further  support  of  the  plaintiff's  case,  Mr.  Cullers 
ledger  was  put  in,  containing  various  entries  in  his  own 
handwriting  as  to  the  Kilham  estate.  Amongst  these 
was  the  following  entry  to  the  credit  of  Mrs.  Morton : — 
"  1828,  to  a  half-year's  rent  of  Branston,  November  10th, 
22/.  10*." 

It  was  admitted  that,  during  the  time  of  the  correspond- 
ence before  stated,  the  plaintiff  had  five  children,  all  of 
whom  were  under  age.  They  were  made  defendants  in 
this  suit. 

Mr.  Russell  and  Mr.  Hall,  for  the  plaintiff. — Assume 
that  this  is  a  case  in  which  the  Statute  of  Frauds  applies. 
In  October,  1827,  the  parties  were  in  this  situation.  The 
plaintiff  and  her  children  had  no  legal  claim  on  Lord  Tan- 
kerville, but  a  large  sum  of  money  had  been  expended  by 
Morton  upon  the  farm.  Culley  applies  to  Lord  Tanker- 
ville not  to  acquire  any  benefit  for  himself,  but  to  benefit 
his  sister's  family;  and  Lord  Tankerville's  agent  establishes 
that  the  agreement  was  entered  into  with  Mr.  Culley  solely 
on  the  faith  of  these  representations,  and  Lord  Tankerville 
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says  he  would  not  have  granted  the  lease  on  any  other  1842. 
terms.  If  a  person  induces  another  to  give  him  an  interest 
in  property  in  consideration  of  a  benefit  arising  to  a  third 
person,  it  would  be  a  fraud  in  the  donee  to  apply  the  pro- 
perty to  his  own  use.  We  do  not  seek  to  enforce  a  volun- 
tary trust  against  Culley's  land,  but  a  trust  founded  on  a 
pecuniary  consideration:  Dvndasy.  Dutens  (a).  There  is 
evidence  in  writing  of  the  trust  under  Culley's  own 
hand.  First,  there  is  the  application  which  he  makes 
with  a  view  to  relieve  "his  unfortunate  sister  and  her 
family."  Then  after  the  agreement  is  signed,  there  is  the 
letter  of  the  6th  March,  which  states  the  consideration, 
viz.  £100  per  annum  in  consideration  of  the  capital  ex- 
pended on  the  farm  by  Morton.  Then  there  is  the  letter 
of  May,  in  which  he  states  to  Lord  Tankerville  that  his 
inducement  for  taking  the  farm  arose  not  from  any  selfish 
motives,  &c.  These  documents  may  not  alone  be  sufficient 
to  establish  the  trust,  but  they  are  so  when  taken  with 
the  other  evidence  in  the  cause :  Cripps  v.  Jee  (&).  [The 
Vice-Chancellor. — The  other  evidence  may  be  of  this  value 
— namely,  to  give  credit  to  the  documents,  and  to  shew 
that  they  were  not  voluntary  documents,  but  enforceable: 
Gardner  v.  Rowe  (c),  Milner  v.  Singleton  (d).] 

Mr.  Craig,  for  the  defendants  Henry  Morton  and  the 
children,  admitted  on  the  part  of  Henry  Morton  that  the 

(a)  2  Cox,  235.  his  own  terms,  which  Milner  refused. 

(b)  4  Bro.  C.  C.  472.  Milner  then  filed  his  hill  to  establish 
(«)  5  Buss.  258.  the  alleged  agency  of  Singleton  for 
(J)  Not  reported.    In  this  case      him.   The  Fice- Chancellor  of  Eng- 

Singleton  had  obtained  a  lease  from  land  in  the  first  instance,  and  after- 
the  Dean  and  Chapter  of  York,  wards  Lord  Cottenham,  C,  directed 
Milner  alleged  that  he  had  obtained  issues  to  try  the  fact  of  agency,  and 
it  under  a  secret  trust  for  himself,  directed  both  the  plaintiff  and  de- 
Singleton  denied  the  imputed  trust,  fendant  to  be  confronted  before  a 
and  said  that  he  took  the  lease  in  jury.  The  issues  were  tried  at  York, 
his  own  name  and  refused  to  give  in  March,  1841,  when  a  verdict  was 
Milner  the  benefit  of  it  except  upon  found  on  each  issue  for  Milner. 


76  CASES   IN   CHANCERY. 

1842.        trust,  if  established,  was  for  the  separate  use  of  the  plain- 
tiff during  his  life. 

Mr.  Wigram  and  Mr.  Colville,  for  the  defendant  Tewart. 
— The  intention  of  the  parties  was  that  Mr.  Culley  should 
be  dominus  of  the  bounty.  Culley  was  to  have  an  induce- 
ment to  do  something  for  Mrs.  Morton  and  her  family. 
Is  there  anything  in  the  documents  which  binds  Culley  to 
employ  the  whole  rents  and  profits  for  his  sister's  benefit? 
And  from  what  time  did  the  supposed  trust  arise  ?  What  is 
there  in  these  letters  to  shew  a  trust  constituted  and  exe- 
cuted (for  it  must  be  that)  for  the  sister  and  her  family? 
It  was  mere  charity  and  benevolence  in  Lord  Tankerville 
to  increase  Mr.  Cullers  means  of  benefiting  his  sister. 
The  case  on  the  other  side  mainly  depends  on  the  words 
"  no  selfish  motive  or  personal  interest/'  &c.  But,  on  those 
words,  could  the  sister  call  on  Culley  for  every  portion  of 
the  rents?  Besides,  there  is  nothing  which  shews  with 
certainty  to  whom  he  was  to  account.  The  precise  terms 
of  the  trust  should  appear  in  writing :  Forster  v.  Hale  (a). 
Lastly,  the  plaintiff  is  bound  by  lapse  of  time. 

Mr.  Purvis  and  Mr.  Toller,  for  the  other  executors. 

Mr.  Russell,  in  reply. 

The  followipg  cases  were  also  mentioned :  Chambers  v. 
Waters  (&),  Colyear  v.  Countess  of  Mulgrave  (c),  Wheatley 
v.  Purr  {d),  Ex  parte  Pye  (e),  Meek  v.  Kettlewell  (/). 

The  Vice-Chancellok. — :The  question  of  the  applica- 
bility of  the  Statute  of  Frauds  to  an  interest  such  as  that 
claimed  by  the  plaintiff,  is  one  that  I  need  not  decide,  and 
one  that  I  desire  not  to  be  understood  as  deciding;  be- 

(a)  3  Ves.  696.  {d)  1  Keen,  551. 

\b)  Ca.t.  Broug.  91.  (0  18  Ves.  140. 

(c)  2  Keen,  81.  (/)  1  Hare,  464. 
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cause,  in  my  judgment,  Mr,  Culley's  letters  which  are  in  1842. 
evidence — letters  bearing  his  signature — satisfy  the  requi- 
sitions of  the  statute,  if  the  statute  applies.  In  that  view 
of  the  case,  the  rest  of  the  evidence  must  be  considered  as 
received  for  the  legitimate  purpose  of  shewing  the  position 
in  which  Mr.  Culley  stood  when  he  wrote  them,  the  cir- 
cumstances by  which  to  his  knowledge  he  was  then  sur- 
rounded, and  the  degree  of  weight  and  credit  which, 
independently  of  any  question  of  construction,  may  belong 
to  those  letters. 

It  appears  that  Mr.  Morton,  who  had  married  Mr. 
Culley's  sister,  was  the  tenant  of  a  large  farm  at  as  high  a 
rent  as  £1400  a  year,  under  Lord  Tankerville.  He  held 
by  a  lease,  of  which  more  than  twelve  or  fourteen  years 
were  unexpired.  He  had  made  a  large  expenditure  upon 
the  farm,  in  respect  of  which  expenditure  it  appears  to  be 
agreed  on  all  hands  he  had  not  held  the  farm  long  enough 
to  remunerate  himself,  but  the  remuneration  in  respect  of 
-which  he  might  reasonably  expect  to  derive  during  the 
residue  of  his  term. 

He  fell  into  difficulties.  His  property  appears  to  have 
been  assigned  to  trustees  for  the  benefit  of  his  creditors ; 
but  the  farm  was  not  capable  of  being  assigned,  as  I  col- 
lect, without  the  consent  of  Lord  Tankerville,  whose  stew- 
ard would  naturally  look  with  particularity  as  to  the  mode 
in  which  so  important  a  farm  should  be  occupied;  nor 
were  the  trustees  of  his  estate  for  the  benefit  of  his  credit- 
ors willing  to  undertake  the  responsibility  and  risk  of  such 
an  occupation.  In  substance,  therefore,  the  farm  was  of 
necessity  relinquished  to  Lord  Tankerville.  The  steward 
of  the  estate,  in  the  execution  of  his  duty,  took  means  for 
re-letting  the  farm.  This,  of  course,  was  a  great  loss  to 
Mr.  Morton's  estate,  and  the  heavier  under  the  circum- 
stances of  embarrassment  in  which  he  was  placed.  Lord 
Tankerville  however,  though  thinking  it  necessary  that  the 
farm  should  be  re-let,  yet  with  those  feelings,  the  general 


78  CASES   IN   CHANCERY. 

1842.  prevalence  of  which  between  a  great  landed  proprietor  and 
his  tenants  is  one  of  the  happy  distinctions  of  this  country, 
was  desirous,  if  possible,  not  to  avail  himself  of  Mor- 
ton's expenditure,  but  to  let  his  family  have  the  benefit 
of  it. 

Mr.  Culley,  a  considerable  tenant  of  Lord  Tankerville, 
and  apparently  a  most  respectable  person,  was  the  brother 
of  Mrs.  Morton,  and  naturally  interested  for  his  sister 
and  her  children.  It  appears  that  at  that  time  Mrs. 
Morton  had  several  children,  all  of  whom  were  under 
age,  and  was  placed,  as  might  be  expected,  in  a  posi- 
tion of  considerable  distress.  Mr.  Culley,  therefore,  com- 
menced a  correspondence  with  Mr.  Langhorn,  (Lord 
Tankerville's  steward),  with  a  view  of  taking  the  farm 
himself  for  the  purpose  of  assisting  his  sister  and  her 
family. 

This  proposal  was  received  favourably  by  Lord  Tanker- 
ville, and  negotiations  were  entered  into,  which  were  un- 
avoidable, considering  the  nature  and  extent  of  the  pro- 
perty, and  ultimately  it  was  arranged  that  Mr.  Culley 
should  be  considered  as  the  tenant.  To  relieve  himself, 
however,  to  a  certain  extent  from  the  fatigue  and  anxiety 
of  the  management  of  the  farm,  Mr.  Culley  associated 
himself  with  a  young  farmer  of  respectability  of  the  name 
of  Boag,  who  it  appears  was  to  occupy  the  bulk  of  the 
farm  at  his  own  risk,  and  for  his  own  profit,  rendering 
yearly  rent  in  respect  of  it  to  Mr.  Culley,  who  was  to  be 
treated  as  the  owner,  as  far  as  there  could  be  ownership 
under  a  lease,  of  the  residue  of  the  farm;  provided  that,  if 
Mr.  Boag  himself  occupied  that  portion  of  the  farm,  he 
was  to  pay  Mr.  Culley  a  rent  for  it;  so  that,  in  effect  and 
substance,  the  arrangement  made  was  this — that  Mr.  Boag 
should  have  the  benefit  of  the  lease,  make  all  he  could 
of  it  at  his  own  risk,  and  give  to  Mr.  Culley  benefits  out 
of  it  to  the  extent  of  about  £100  a-year;  and  the  ques- 
tion, whether  these  benefits  were  taken  by  Mr.  Culley 
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for  his  own  benefit,  to  be  used  by  himself  at  his  own        1842. 
arbitrary  discretion,  or  were  taken  by  him  as  a  trustee 
for  Mrs.  Morton  and  her  family — is  the  question  in  the 
cause. 

The  letters  appear  to  me  to  afford  sufficient  evidence  of 
a  trust;  and,  as  I  said  before,  the  other  circumstances  are 
to  be  taken  into  consideration,  only  for  the  purpose  and 
to  the  extent  which  I  have  mentioned. 

It  is  plain  that  the  accepting  Mr.  Culley  as  a  tenant, 
and  the  agreeing  to  a  certain  mode  of  arranging  that  ten- 
ancy, were  not  originally  very  acceptable  to  Lord  Tank- 
erville,  or  consistent  with  the  ordinary  mode  of  manage- 
ment adopted  on  his  estates.  Lord  Tankerville's  wish, 
however,  was  to  benefit  the  family  of  the  late  tenant,  whose 
money  had  improved  the  farm.  The  farm  was  accordingly 
let  to  Mr.  Culley  at  £1400  a-year,  the  same  rent  that  Mr. 
Morton  paid,  though  it  is  agreed  on  all  hands  that  it  was 
worth  considerably  more  than  that  rent,  having  been 
rendered  worth  more  by  Mr.  Morton's  expenditure.  Those 
were  Lord  Tankerville's  views  and  motives;  we  know, 
from  his  own  evidence,  that  Lord  Tankerville  would  not 
have  thus  acted  except  with  the  view  of  benefiting  Mrs. 
Morton  and  her  family. 

Now,  the  same  views  are  expressed  in  the  letters  of  Mr. 
Culley  himself;  they  are  not  formally  or  technically  written 
letters,  which  it  is  not  likely  they  would  have  been,  but 
they  are  the  letters  of  a  sensible  man,  and  a  man  of 
business,  and  a  kind  relative. 

From  the  language  of  those  letters,  you  may  collect  that 
he  had  no  selfish  object  in  taking  the  farm;  that  he  did  not 
look  to  his  own  personal  benefit,  but  that  his  views  were  to 
assist  his  sister  and  her  family. 

Now,  it  is  said  that  I  am  to  consider  those  expressions 
aa  indicative  not  of  anything  that  was  to  bind  him,  but 
as  indicative  merely  of  this — that  his  means  of  charity 
were  to  be  increased;  that  the  matter  was  to  be  left  not 
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1842.  only  *°  kis  own  arbitrary  will  and  discretion,  (which  pro- 
bably might  have  been  trusted),  bnt  to  the  arbitrary  will 
and  discretion  of  those  who  might  come  after  him.  Mr. 
Culley  was  much  too  sensible  a  man  not  to  be  fully  aware 
of  the  uncertainty  of  human  affairs,  and  that  such  an 
arrangement  would  ensure  no  benefit  of  any  kind  to  Mrs. 
Morton  and  her  family,  but  would  probably  leave  her  to 
the  caprice,  or  at  the  mercy  of  others— a  thing  quite  con- 
trary to  the  views  and  intentions  of  Lord  Tankerville, 
who,  if  the  family  were  to  be  placed  at  the  discretion  of 
any  person,  would  naturally  have  wished  (as  they  them- 
selves would  have  wished)  them  to  be  placed  at  Aw  discre- 
tion— at  the  discretion  of  a  kind,  forbearing,  and  generous 
landlord,  and  not  as  the  recipients  of  the  casual  and  ar- 
bitrary bounty  of  a  relative,  whose  views  and  intentions 
might  be  changed  by  a  variety  of  circumstances,  and  whose 
death  might  place  the  administration  of  his  affairs  in  the 
hands  of  strangers.  It  is  not  likely  that  such  should  have 
been  the  intention  of  the  parties. 

Verba  intentioni  debent  inservire.  I  must  construe  the 
words  of  the  documents,  but  in  so  doing  I  must  give  effect  to 
the  intention  and  views  of  the  parties  as  far  as  I  can.  When 
I  find  the  intention  and  views  of  the  parties  require  a  positive 
trust — not  a  mere  claim  upon  the  feelings  and  honour  of 
Mr.  Culley,  which  might  at  any  time  be  disappointed  either 
in  his  lifetime  or  after  his  death — is  not  the  Court  required 
to  hold  a  declaration  of  the  absence  of  interest,  and  of  the 
absence  of  selfish  motives,  and  the  fact  of  this  property 
being  taken  with  a  view  to  assist  his  sister  and  her  family — 
as  a  positive  declaration  that  the  interest  thus  acquired  was 
to  be  and  should  be  so  held  ?  In  my  opinion  it  is  emphati- 
cally a  trust — clearly  manifested  in  writing,  and  signed  by 
the  party. 

The  trust,  however,  must  be  shewn  to  be  certain  in 
its  nature  and  in  its  object ;  otherwise  it  must  fail.  For 
whose  benefit  such  a  trust  would  fail,  if  it  were  to  fail, 
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is  a  question  upon  which  it  is  not  necessary  to  give  any        1642. 
opinion. 

The  farm  at  Kilham  is  mentioned  in  the  letters,  which 
and  the  other  evidence,  legitimately  receivable,  clearly 
shew  what  the  farm  at  Kilham  was.  The  subject  indeed 
is  beyond  all  question  clear,  and  the  contrary  has  not  been 
contended. 

The  objects  of  the  trust  are  equally  plain.  Whether 
the  true  construction  of  the  letters  is  to  give  Mrs.  Mor- 
ton an  interest  for  her  separate  use  it  is  not  necessary 
for  me  to  decide,  and  I  give  no  opinion  upon  it.  I  have 
taken  the  consent  and  undertaking  of  Mr.  Morton  at  the 
bar,  that  all  her  interest  shall  be  dealt  with  and  treated 
as  for  her  separate  use;  avoiding  therefore  any  judicial 
construction  upon  that  point.  What  is  the  meaning  of  the 
word  "  family?"  It  is  a  flexible  expression.  The  meaning 
to  be  attributed  to  it  must  depend  upon  the  circumstances  of 
each  particular  case.  A  state  of  things  may  exist  in  which 
the  Court  may  be  unable  to  put  a  construction  upon  so 
large  and  general  an  expression.  Other  cases  undoubtedly 
exist  in  which  it  is  easy  to  give  it  a  definite  and  plain  mean- 
ing. In  this  case  Mrs.  Morton  had  at  the  time  several 
young  children  requiring  assistance,  and  dependent  upon 
their  parents  or  one  of  them :  and  looking  at  the  whole  of 
the  letters  together,  and  the  facts  which  may  be  legiti- 
mately regarded  upon  a  question  of  construction  and  at  those 
only,  I  am  of  opinion  that  the  word  "  family  "  here  means 
"  children;"  and  that  the  trust  declared  is  for  the  benefit  of 
Mrs.  Morton  and  her  children  then  living.  Whatever  in- 
clination one  might  feel  not  to  hold  that  the  mother  and 
children  took  as  joint-tenants  under  those  words,  the  law 
is,  I  think,  too  strong  to  enable  any  conjecture  as  to  any 
other  possible  meaning  that  might  have  been  present  to 
the  mind  of  the  parties,  to  interfere  with  the  settled  rule 
of  interpretation  upon  that  point.    I  am  of  opinion  there- 

VOL.  II.  o  n.  c.  c. 
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fore  that  the  mother  and  her  children  most  be  held  to  hare 
taken  as  joint-tenants. 

Declare  therefore  that  all  the  benefits  which  were  taken  by  Mr.Cullej 
under  the  agreement  and  leaae  or  either  of  them  were  taken  as  trustee  for 
die  benefit  of  Mrs.  Morton  and  her  children  then  living;  and  upon  the 
consent  of  the  husband,  let  him  be  excluded,  in  favour  of  the  separate  use 
of  the  wife,  from  all  participation  in  the  benefit  of  the  said  lease  and  agree- 
ment or  either  of  them.  Let  an  account  be  taken  of  what  Mr.  CuHey 
and  the  executors  have  received,  giving  Mr.  Culle/s  estate  the  benefit  of 
all  just  allowances. 

With  respect  to  the  argument  upon  the  question  of  the 
lapse  of  time,  after  giving  it  considerable  attention,  I  do 
not  think  that  there  is  sufficient  ground  for  it. 


As  to  the  word  "  family, "  see  LUey  v.  ffey,  1  Hare,  580.  As  to  a  gift  of 
personalty  to  A.  and  her  children,  see  De  WUtev,  De  WUte,  11  Sim.  41. 


Nov.  25M. 

To  entitle  con- 
fidential com- 
munications to 
the  protection 
which  is  ordi- 
narily ex- 
tended to  them 
in  a  rait,  it  is 
not  necessary 
that  they 
should  hsre 
been  made  in 
contemplation 
oftherai&itis 
sufficient  if 
they  relate  to 
and  were 
made  in  the 
course  of  the 
dispute  which 
ii  the  subject  of 
the  rait. 
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Clagett  v.  Phillips, 

1  HE  bill  prayed  a  discovery  touching  certain  matters  in 
which  .the  defendants  Lawrence  Phillips,  Samuel  Phillips, 
and  Eugene  Larrieu  were  prosecuting  the  plaintiff  by  an 
action  at  law,  and  for  an  injunction  to  restrain  the  proceed- 
ings at  law  until  answer. 

The  case  as  represented  by  the  bill  was  as  fellows  :— 
Bogers  ft  Gray  were  in  partnership  as  merchants  at  Rich- 
mond, in  the  United  States,  under  the  firm  of  Bogers 
&  Gray,  Bogers  also  carried  on  business  at  Havre,  when 
he  resided,  under  the  firm  of  Lewis  Bogers  ft  Co.  The  de- 
fendant  Larrieu  was  a  merchant  in  Paris,  and  the  defend- 
ants L.  and  S.  Phillips  were  merchants  in  London  under 
the  firm  of  Jonas  Phillips  ft  Sons.  Bogers  ft  Gray,  Lewis 
Bogers  ft  Co.  and  Larrieu,  were  for  some  years  the  corre# 
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spondentsof  Warwick,  a  tobacco  merchant  in  London.  In        1842. 
163S  a  joint  adventure  was  entered  into  between  Warwick, 
Sogers  ft  Gray,  Lewis  Rogers  ft  Co.,  Larrieu,  and  Jonas 
Phillips  ft  Co.,  for  supplying  the  English  and  French 
epa  markets  with  tobacco.    The  tobacco  was  to  be  purchased 

by  Rogers  ft  Gray  in  America,  and  was  to  be  consigned 
to  Lewis  Rogers  ft  Co.  at  Havre,  who  were  to  have  the  ab- 
solute disposal  and  sale  of  it  for  the  benefit  of  all  parties. 
Accordingly,  Rogers  ft  Gray  purchased  and  paid  for  to- 
bacco to  the  amount  of  £860,000,  and  the  whole,  with  the 
exception  of  a  small  parcel  which  was  sent  to  London,  was 
sent  with  the  bills  of  lading  to  Lewis  Rogers  ft  Co.  The 
tobacco  not  finding  a  sufficient  sale  in  France  was  for- 
warded by  Lewis  Rogers  ft  Co.  to  Warwick  in  England. 
On  the  arrival  of  the  vessels  in  England,  Rogers  ft  Gray 
commenced  drawing  upon  Warwick  in  reimbursement. 
Warwick  in  the  first  instance  paid  the  bills,  but  there  being 
no  market  for  the  tobacco,  he  was  afterwards  obliged  to 
pledge  certain  of  the  warrants  in  order  to  rake  money  for 
payment  of  the  bills.  Pending  these  transactions,  and  in 
October,  1886,  the  plaintiff  entered  into  partnership  with 
Warwick.  To  meet  the  payment  of  the  loans  raised  on 
the  security  of  the  warrants,  the  firm  of  Warwick  ft  Cla- 
gett repledged  those  warrants  and  pledged  others.  The 
pledging  of  the  warrants  was  afterwards  known  to  and 
approved  of  by  Rogers  and  Larrieu.  In  the  spring  of 
1887  Warwick  ft  Clagett  became  bankrupt.  About  the 
same  time,  the  defendants  Phillips  and  the  defendant 
Larrieu  commenced  actions  at  law  against  the  holders 
of  the  warrants  to  recover  the  value  of  the  warrants;  some 
of  which  actions  were  pending  at  the  filing  of  the  bill  and 
some  had  been  compromised.  In  September,  1687,  Clagett 
obtained  his  certificate.  In  June,  1842,  the  defendants 
L.  and  8.  Phillips  and  Larrieu  commenced  an  action  against 
the  plaintiff  to  recover  from  him  the  value  of  the  tobacco. 
The  defendants  severed  in  their  defenee  to  the  bill. 

o2 
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The  defendants  L.  and  S.  Phillips  by  their  answer  stated 
that  they  had  in  the  second  and  third  schedules  to  their 
answer  set  forth  lists  of  deeds,  &c.  in  their  possession  re- 
lating to  the  matters  in  the  bill  mentioned,  which  however 
they  denied  would  prove  the  allegations  in  the  bill.  "And 
these  defendants  further  severally  say,  that  in  the  second 
part  of  the  said  third  schedule  they  have  enumerated  cer- 
tain documents  which  are,  as  to  part  of  them,  papers  and 
proceedings  in  and  relating  to  the  said  actions  against 
Messrs.  H.,  &c  (the  holders  of  the  warrants),  and  to  the 
said  action  so  commenced  and  prosecuted  by  these  de- 
fendants and  the  said  Joseph  Eugene  Larrieu  against  the 
complainant  and  now  pending  as  aforesaid;  and  as  to  the 
remainder  thereof,  the  same  are  confidential  communica- 
tions which  have  passed  between  these  defendants  or  one 
of  them  and  Messrs.  T.  &  Co.  their  attornies  in  the  said 
actions  against  the  said  Messrs.  H.,  &c.,  and  the  said  com- 
plainant, with  reference  to  the  said  actions  and  to  the 
questions  in  dispute  therein,  before  and  subsequent  to  the 
commencement  thereof,  and  confidential  communications 
which  have  passed  between  these  defendants  or  one  of  them 
and  Messrs.  A.  &  Co.  their  present  solicitors,  with  reference 
to  the  said  actions  and  this  suit,  and  the  matters  in  ques- 
tion therein  respectively  before  and  since  the  commence- 
ment of  the  said  actions  and  suits  respectively.  And  these 
defendants  submit,  that  the  several  documents  mentioned 
and  contained  in  the  said  second  part  of  the  said  third 
schedule- hereto  are  privileged,  and  that  these  defendants 
Qught  not  to  be  compelled  to  produce  them  or  any  or  either 
of  them." 

The  defendant  Larrieu  by  his  answer,  after  admitting 
the  possession  of  documents  relating  to  the  matters  in 
question,  alleged,  that  the  several  books  and  documents 
set  forth  and  described  in  the  third  part  of  the  schedule  to 
his  answer,  were  all  private  and  confidential  communica- 
tions between  him  and  his  solicitors  and  agents  and  his 
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counsel,  in  reference  to  his  rights  either  alone  or  jointly  1842. 
with  the  firm  of  Jonas.  Phillips  &  Sons,  against  the  plain- 
tiff and  the  said  Messrs.  H.,  &c,  on  account  of  the  matters 
therein  mentioned  and  the  means  of  enforcing  the  same ; 
and  that  the  said  books  did  not  contain  any  entries  or  com- 
munications relating  to  the  matters  therein  mentioned, 
other  than  such  private  or  confidential  communications. 
"  And  this  defendant  saith,  that  the  several  documents 
therein  described  as  cases  and  opinions,  are  cases  which 
have  been  prepared  by  this  defendant's  solicitors  to  sub- 
mit to  counsel  for  their  guidance  in  the  proceedings  insti- 
tuted for  recovery  of  the  value  of  the  said  tobacco  against 
the  said  complainant  and  the  said  Messrs.  H.,  &c.,  together 
with  the  opinions  of  counsel  on  the  said  cases :  and  the 
several  documents  which  are  described  as  briefs  or  pro- 
ceedings at  law,  are  briefs  and  proceedings  in  the  several 
actions  at  law  hereinbefore  mentioned  to  have  been  insti- 
tuted by  this  defendant  for  the  recovery  of  the  said  value 
of  the  said  tobacco.  And  this  defendant  saith,  that  he  and 
the  said  Lawrence  Phillips  and  Samuel  Phillips,  from  and 
before  the  first  commencement  of  the  said  proceedings  in 
the  said  several  actions,  always  contemplated  suing  the  said 
complainant  and  the  said  William  Sidney  Warwick,  and 
holding  them  liable  in  respect  of  any  amount  which  they 
might  not  be  able  to  recover  from  other  parties :  and  the 
said  briefs,  documents,  and  other  proceedings  have  been 
prepared  and  written  since  the  questions  now  in  dispute 
between  the  said  complainant  and  this  defendant  com- 
menced, and  with  a  view  to  legal  proceedings  against  the 
said  complainant  and  the  said  William  Sidney  Warwick 
for  the  recovery  of  the  balance  of  the  value  of  the  said 
tobacco ;  and  the  same  contain  and  are  in  fact  private  and 
confidential  communications  between  him  and  his  solicitors 
and  counsel  in  reference  to  this  defendants  rights  against 
the  said  complainant,  and  his  best  means  of  enforcing  the 
same/1    And  the  defendant  insisted  that  he  was  not  bound 
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1842.        to  produce  the  documents  comprised  in  th*  third  part  of 
the  schedule, 

Mr.  BoundeU  Pakntor,  for  the  plaintiff,  now  moredfor  the 
production  of  the  documents  scheduled  in  the  defend- 
tot's  answers :  obserring,  that  it  Was  absolutely  necessary 
for  the  party  claiming  the  protection  arising  from  conft- 
dential  communications,  to  state  that  they  passed  with 
reference  to  or  in  contemplation  of  the  present  proceed* 
ings.  No  such  statement,  he  contended,  was  made  in 
these  answers.  All  that  was  stated  amounted  to  this — 
that  the  papers  had  been  used  in  the  actions,  and  were 
confidential.  He  cited  and  commented  upon  the  follow- 
ing cases:  Hughes  y.  Biddulph(a),  Vent  r.  Pacey  (4),  Gar- 
land v.  Scott  (cj,  Greenough  v.  GaskeU  {d),  Storey  v.  Lord 
George  Lennox  (e),  Desborough  v.  Rawlins  (/),  Nias  y. 
North  Eastern  RoHtoay  Company  {g)9  Greenlaw  v.  King  (A). 

Mr.  Heathfield  and  Mr.  Rolt  appeared  for  the  respective 
defendants. 

The  Vice-chancellor,  in  the  course  of  the  argument, 
said,  that  where  a  dispute  had  arisen  between  two  parties, 
which  might,  unless  amicably  adjusted,  terminate  in  a 
suit,  there,  if  confidential  communications  with  professional 
men  passed  in  the  course  of  the  dispute,  they  would  be 
privileged,  if  litigation  ensued,  though  litigation  might  not 
have  been  contemplated  at  the  time  when  the  communi- 
cations took  place. 

Ordered,  that  the  defendants  produce  the  documents  mentioned  in 
the  schedules  to  their  answers,  except  confidential  communications  be- 
tween the  plaintiffi  at  law,  or  any  of  them,  or  any  person  on  their  or  any 
of  their  behalf,  on  the  one  hand,  and  the  aitornies  for  the  plaintiffs  in  the 

(a)  4  Hues.  190.  (e)  1  Keen,  341. 

lb)  Id.  193.  (/)  3  M.  &  Cr.  515. 

'  (c)  3  Sim.  396.  (g)  2  Keen,  76 ;  3  M.  &  Cr.  355. 

(sf)  1  M.  &  K.  98.  (A)  1  Beav.  137. 
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action  at  law,  deJendaote  in  the  present  suit  or  the  counsel  in  the  1842. 
actions  and  In  the  present  suit,  in  those  characters,  on  the  other  hand, 
relating  to  the  actions  or  either  of  them,  or  to  the  present  suit,  or  both 
relating  to  and  being  in  the  course  of  the  dispute  which  formed  the  sub- 
ject of  the  actions  and  suit.  Affidavits  to  be  made  to  specify  the  com- 
munications which  come  within  this  description.  *  •  •  • 
Either  party  to  be  at  liberty  to  apply  to  extend  the  protection  granted  as 
to  confidential  communications,  if  so  advised,  and  the  plaintiff  in  equity  to 
be  at  liberty  to  apply  on  the  affidavits  or  otherwise. 


Stephens  v.  La  why.  „     -,.  „,, 

_  Dee.  5th,  6th. 

Xi.  FLEMING,  by  his  will,  after  giving  various  pecuniary  Testator  be- 
legacies  (amongst  which  was  a  legacy  of  nineteen  guineas  2nnuUydto*hU 
to  his  son-in-law  John  Stephens),  gave  all  his  real  and  granddaughter, 

r  "  °  to  be  applied 

personal  estate  to  his  executors,  upon  trust  (subject  to  cer-  whilst  she  was 
tain  specific  bequests  to  his  wife)  to  sell  and  get  in  the  and'towards* 
same,  and  invest  the  proceeds  on  real  or  government  Jj^'JjJj  edu- 
securities,  and  receive  the  interest  and  dividends  thereof,    c**00*  >n*uch 

mm  «  a.  •   •        «  •         «i»  <•       manner  as  his 

The  testator  then,  after  giving  his  wife  an  annuity  for  trustees  should 

life,  gave   to   his  granddaughter  Sophia  Stephens,  the  a°d  uncon^ ttte 

daughter  of  the  before-named  John  Stephens,  an  annuity  ^j**1!^ 

of  £4/0  during  the  joint  lives  of  herself  and  his  said  wife,  fit,  and  whether 

payable  out  of  the  dividends,  interest,  and  annual  produce  should  be  able 

of  his  estate,  and  to  be  applied  whilst  she  should  be  under  J^^C? 

the  age  of  twenty-one  years  and  unmarried  in  and  towards  or  not-  LTh.e 

^  *  ¥  -  trustees  having 

her  maintenance  and  education,  and  for  her  benefit  and  made  a  very 

advantage  and  in  such  manner  as  his  trustees  should  in  on  account^ 

their  absolute  and  uncontroulable  discretion  think  fit,  ^™^f 

whether  John  Stephens  her  father  should  i>e_iible  to  made  n0  Provi- 

•  "    -i         "   7      -vr--  i        — 7""   /5  sionforthe, 

maintain  and  provide  for^her  orjaot;  the  first  payment  maintenance  or 
thereof  to  be  made  at  the  end  of  one  year  after  the  testa-  infaX^had 

been  wholly 
provided  for  by 
her  father,  the  Court  declared  that,  in  the  event  of  its  appearing  that  the  father  had  properly 
maintained  and  educated  the  infant  from  the  testator's  death,  he  should  receive  the  whole  annuity 
lor  the  time  past  and  till  further  notice ;  he  undertaking  properly  to  maintain  and  educate  her* 
and  to  abide  by  the  order  of  the  Court. 
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1842,  tor's  decease.  And  the  testator  after  the  death  of  his  said 
wife  gave  to  his  said  granddaughter  £2000  if  then  living, 
and  if  and  when  she  should  attain  the  age  of  twenty-five 
years  or  be  married,  with  a  direction  to  the  trustees  to 
I  apply  the  dividends,  interest,  and  annual  produce  thereof 
'  whilst  she  should  be  under  twenty-five  years  of  age  in 
and  towards  her  maintenance  &c.  (using  the  same  words 
as  to  absolute  discretion  &c.  as  before) ;  the  surplus  to 
accumulate  and  to  be  added  to  the  principal :  and  if  she 
died  under  twenty-five,  the  *aid  sum  with  its  accumulations 
was  to  fall  into  the  residue ;  and  if  she  married  under  that 
age,  both  the  annuity  and  a  certain  share  of  the  £2000 
and  its  accumulations  were  to  be  settled  upon  the  husband 
and  wife  and  the  issue,  in  such  manner  and  form,  and  sub- 
ject to  such  powers  and  provisions  as  should  be  valid  in 
law,  and  as  the  trustees  should  in  their  absolute  and  un- 
controulable  discretion  think  fit.  The  testator  then  be- 
queathed the  residue  of  his  property  to  his  two  sons  and 
their  issue  in  equal  shares,  with  a  limitation  over  to  his 
granddaughter  in  the  event  of  both  sons  dying  without 
issue  living  to  attain  twenty-one. 

The  testator  died  in  May,  1837. 

The  bill  was  filed  on  behalf  of  the  testator's  grand- 
daughter, who  was  an  infant,  against  the  executors,  for  the 
purpose  of  having  the  accounts  of  the  testator's  estate 
taken,  the  plaintiff's  annuity  secured  to  her,  and  the  resi- 
due ascertained. 

The  cause  was  heard,  and  the  usual  decree  was  made. 

In  July,  1842,  the  Master  made  his  general  report,  from 
which  it  appeared  that  upwards  of  £180  was  due  from  the 
executors  for  arrears  of  the  plaintiff's  annuity,  the  sum  of 
19/.  1 9*.  only  having  been  paid  by  them  on  that  account ; 
and  that  no  part  of  the  testator's  property  had  been 
Bet  apart  to  answer  either  the  annuity  or  the  legacy  of 
£2000. 

The  cause  coming  on  to  be  heard  for  further  directions. 
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the  plaintiff's  Counsel  proposed,  not  only  to  have  the  annuity  1842. 
and  legacy  properly  secured,  but  to  have  the  arrears  of  the 
annuity  and  the  annuity  for  the  time  to  come  paid  to  the 
plaintiff's  father,  by  whom  she  had  been  maintained  and 
educated  since  the  testator's  death.  It  appeared  that  the 
plaintiff's  father  had  sent  a  letter  to  the  executors  requir- 
ing them  to  remit  to  him,  the  annuity  as  his  own  property! 
upon  which  the  executors  refused  to  allow  him  any  part 
of  it. 

Mr.  Kenyan  Parker  and  Mr.  Stinton,  for  the  plaintiff. 

Mr.  Wxgram  and  Mr.  James  Parker,  for  the  defendants 
the  executors,  contended  that  the  father,  in  requiring  the 
whole  annuity  to  be  paid  to  him,  had  asked  too  much ; 
that,  if  the  testator  had  intended  the  father  to  have  the 
controul  of  the  annuity,  he  would  at  once  have  given  it  to 
him  instead  of  giving  it  to  the  trustees  for  the  benefit  of 
the  plaintiff.  Here  the  trustees  had  an  absolute  discretion 
concerning  it ;  and,  therefore,  the  plaintiff  must  take  modo 
eiformd  or  not  a  tall.  They  referred  to  Lyons  v.  Blenkin  (a) 
and  Macpherson  on  Infants,  chap.  13.     ~~ 

The  Vice-Chancellor  (after  directing  various  inqui- 
ries) : — With  regard  to  the  plaintiff's  annuity,  the  direction 
to  apply  it  for  her  maintenance,  education,  and  benefit  is  ab- 
solute. The  trustees'  discretion  is  as  to  the  manner  of  appli- 
cation — not  whether  there  shall  or  shall  not  be  any  applica- 
tion at  all.  No  part  of  it,  except  a  very  small  sum,  has  been  in 
fact  applied.  She  seems  never  to  have  been  removed  from 
the  guardianship  of  her  father,  and  it  is  not  suggested  that  a 
case  exists  for  so  removing  her.  It  appears  highly  probable 
that  he  has  become  wholly  liable  for  the  expense  of  the 
maintenance,  and,  so  far  as  she  has  been  educated,  the 

(a)  Jac.  245. 
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1842.  education  of  the  child  from  the  testator's  death  to  this  time; 
.  and  on  that  ground  he  claims  the  plaintiff's  annuity  for  that 
period.  To  this  the  executors,  if  they  do  not  oppose  it,  do 
not  assent.  If  they  had  distinctly  objected  to  the  continu- 
ance of  her  father's  guardianship,  or  distinctly  required 
any  specific  mode  of  education  opposed  and  resisted  by  him, 
it  may  be  that,  though  he  had  maintained  and  educated 
her,  he  might  have  been  very  properly  excluded  from  the 
annuity  for  the  time  past  wholly  or  partially;  but  the  case 
has  not,  I  think,  gone  so  far.  He  may  have  put  his  supposed 
rights  higher  than  he  was  justified  in  doing,  but,  on  the 
other  hand,  it  does  not  appear  to  me  that  the  executors 
either  took  the  proper  course,  if  any  were  required,  for  ex- 
cluding his  title  or  claim,  or  did  in  feet  all  that  they  might 
hare  reasonably  been  expected  to  do  if  they  were  uneasy  as  to 
her  position  and  circumstances,  and  earnest  for  her  welfare. 
On  the  whole,  I  think  I  cannot  hear  them  say,  that  if 
her  father  has  properlymaintained  and  educated  her  from 
the  testator's  death,  he  ought  not  to  be  allowed  the  £40  per 
annum  for  the  time  that  he  has  so  done,  and  so  with  regard 
to  the  future  until  further  order.  If  the  executors  upon 
inquiry — an  inquiry  which,  in  my  opinion,  they  ought  to 
take  the  trouble  of  making — shall  satisfy  themselves  and 
inform  me  that  they  are  satisfied,  or,  if  I  shall  by  any 
other  means  be  satisfied,  that  the  father  has  done  his  duty 
to  this  infant,  and  properly  maintained  her  and  educated 
her  from  the  grandfather's  death,  I  shall  permit  him  to  have 
the  £40  per  annum  for  that  time,  so  fer  as  it  has  not  been 
paid;  and  in  that  case  I  shall  let  him  receive  the  £40  per 
annum  until  farther  order,  he  undertaking  properly  to 
maintain  and  educate  her,  and  to  abide  by  such  order  as  this 
Court  may  make  respecting  her  care  and  custody ;  to  com* 
municate  quarterly  information  to  one  of  the  executors  as 
to  her  health,  condition,  and  residence,  and  the  progress  of 
her  education,  and  not  to  remove  her  out  of  the  jurisdic- 
tion: with  liberty  to  apply.    Unless  the  executors  shall 
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within  a  given  time  inform  me  to  the  effect  I  have  men*        1842. 
turned,  I  must  take  steps  to  ascertain  for  myself  that  on . 
which  I  require  information. 


MEMORANDUM. 

EARLY  in  Michaelmas  Term,  1842,  Sir  John  Cross,  one  of 
the  Judges  of  the  Court  of  Bankruptcy,  died.  Soon  after- 
wards, the  St.  Hon.  Thomas  Erskine  resigned  his  office 
of  Chief  Judge  of  the  Court  of  Bankruptcy,  and  was  suc- 
ceeded by  the  Rt.  Hon.  Sir  J.  L.  Knight  Bruce. 


Leslie  v.  Baillis. 

DAVID  BAIIiLIE,  formerly  of  Jamaica,  but  afterwards  A  testator  who 
of  West  Moulsey  in  the  county  of  Surrey,  by  his  will  dated  tufw^prov^d 
the  24th  March,  1819,  after  directing  payment  of  his  £^2{2JjJ 
debts  and  funeral  expenses,  and  bequeathing  certain  spe-  legacy  to  a 
rific  and  pecuniary  legacies,  and  an  annuity  of  £500  to  man, whosedo- 
his  wife  Phoebe  Baiffie  for  her  life,  gave  and  bequeathed  "^Vhcr 
to  each  of  his  brothers  and  sisters  the  sum  of  £600  of  his  husband,  was  in 

Scotland.    The 

stock  in  the  consols;  which  several  legacies  he  directed  to  husband  died  a 
be  transferred  and  paid  within  six  calendar  months  after  afcr^he'testa- 
his  decease.    And  for  providing  a  further  fund  for  answer-  {JJjiJJ11^1.  ^ 
ing  the  annuity  and  legacies  thereinbefore  given,  and  for  the  legacy. 
payment  of  his  debts  and  Amend  expenses,  he  directed  his  cease  the  «e- 
executors  in  England  to  sell  his  estates  in  Great  Britain,  ^to^Si 
and  his  executors  in  Jamaica  to  sell  his  estates  in  that  *n<>w,«<ig«  of 

t  ,  the  before- men  - 

island;  and  he  directed  that  his  executors  in  England  tioned  circum- 
should  stand  possessed  of  the  proceeds  arising  from  the  mtcieTpaid  Jh6 

legacy  to  the 
widow.    It  was 
proved  that  according  to  the  Scotch  law  the  payment  should  have  been  made  to  the  husband's 
personal  representatives : — Heldy  that  in  the  absence  of  proof  that  the  executors  knew  the 
Scotch  law  on  the  subject,  the  payment  to  the  widow  was  a  good  payment. 
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1843.  sales  of  such  estates,  upon  trust,  in  the  first  place,  to  pay 
and  discharge  his  debts  and  funeral  expenses,  and  in  the 
next  place  to  invest  a  sum  in  the  public  funds  of  Great 
Britain  sufficient  to  satisfy  the  annuity  given  to  his  wife, 
and  then  to  pay  and  discharge  the  legacies  given  by  his 
will.  And  as  to  the  residue  of  all  such  trust-monies  which 
should  remain  after  answering  the  purposes  aforesaid,  and 
also  as  to  the  stocks  or  funds  which  should  be  appropriated 
as  the  security  for  the  aforesaid  annuity  to  his  wife,  after 
the  determination  of  said  annuity;  and  also  as  to  the 
other  part  or  parts  of  said  trust-monies  which  might  be- 
come lapsed  or  be  remaining  undisposed  of,  his  will  was, 
that  his  said  trustees  and  the  survivor  of  them,  and  the 
executors,  administrators,  and  assigns  of  such  survivor, 
should  stand  possessed  of  the  same  and  of  all  other  his 
estate  of  whatsoever  nature  or  description  the  same  might 
be,  in  trust  for  his  son  Jasper  Farmer  Baillie,  his  daughter 
Louisa  Baillie,  and  such  of  his  brothers  and  sisters  as 
should  be  living  at  the  time  of  his  decease,  equally  to  be 
divided  amongst  them,  share  and  share  alike,  as  tenants  in 
common,  and  not  as  joint  tenants.  And  the  testator,  by 
his  will  and  a  codicil  thereto,  appointed  James  Walker, 
John  Walker,  Jasper  Farmer  Baillie,  and  Phoebe  Baillie 
to  be  his  executors  in  England;  and  three  persons,  of  the 
name  of  Smith,  Vidal,  and  Stevenson,  to  be  his  executors 
in  Jamaica. 

The  testator  died  in  December,  1826.  He  left  surviving 
him  Bis  wife  and  the  two  children  named  in  his  will;  three 
brothers,  namely,  Alexander,  Charles,  and  Thomas;  and 
one  sister,  Mary,  the  wife  of  James  Leslie.  The  will  was 
proved  in  England  by  Jasper  Farmer  Baillie  and  Phoebe 
Baillie,  and  in  Jamaica  by  Stevenson,  who,  as  the  bill  al- 
leged, duly  accounted  to  the  testator's  representatives  in 
England.  None  of  the  other  executors  ever  proved  or 
acted  in  the  trusts  of  the  will. 
James  Leslie  and  Mary  his  wife  were  born  and  married 
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and  were  domiciled  during  their  whole  lives  in  Scotland.  1843. 
On  the  31st  January,  1827,  which  was  a  few  days  only 
after  probate  of  the  will  in  England,  James  Leslie  died  in- 
testate. In  the  latter  part  of  the  same  year,  the  executors 
in  England  paid  to  Mrs.  Leslie  her  legacy  of  £500  consols, 
and  also  her  share  of  the  testator's  residuary  estate,  except 
her  reversionary  share  in  the  stock  out  of  which  the  annuity 
to  the  testator's  widow  was  payable.  As  to  the  property  so 
paid  over  to  her,  Mrs.  Leslie  executed  a  release  to  the  execu- 
tors; She  afterwards  assigned  her  reversionary  interest  to 
T.  S.  Carter.    She  died  in  November,  1880,  intestate. 

In  November,  1882,  letters  of  administration  of  the  per- 
sonal estate  of  James  Leslie,  were  granted  by  the  Preroga- 
tive Court  to  the  plaintiff,  who  was  the  son  of  Mr.  and 
Mrs.  Leslie.  Letters  of  administration  were  likewise 
granted  to  him  of  the  personal  estate  of  Mrs.  Leslie. 

In  March,  1887,  the  plaintiff  filed  his  bill  against  the 
acting  executors  and  children  of  the  testator  David  Baillie, 
the  personal  representatives  of  Alexander  and  Thomas 
Baillie,  and  Carter  the  assignee  of  Mrs.  ^Leslie,  praying  that 
the  will  of  the  testator  might  be  established  and  his  estates 
administered,  and  that  the  plaintiff  as  the  personal  repre- 
sentative of  James  Leslie  might  be  declared  entitled  to  the 
legacy  of  £500  consols,  bequeathed  to  Mrs.  Leslie,  and  to 
one-sixth  of  the  residuary  estate  of  the  testator,  and  that 
the  same  might  be  paid  to  him;  and,  further,  that  the 
assignment  to  Carter  might  be  declared  void  against  the 
plaintiff.  The  bill  also  prayed  in  the  alternative  that  the 
plaintiff  might  be  declared  entitled  to  these  interests,  either 
under  a  certain  deed  of  sequestration  dated  the  16th  July, 
1832,  which  was  executed  under  the  bankruptcy  of  Mrs, 
Leslie,  and  under  which  the  plaintiff  claimed  the  surplus 
of  her  effects,  or  otherwise  as  her  personal  representative. 

The  bill  charged  and  the  plaintiff  entered  into  evidence 
to  shew,  that  by  the  law  of  Scotland  whatever  personal 
estate  .accrues  to  or  vests  in  the  wife  by  way  of  gift,  bequest, 
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1843.  or  otherwise  during  the  marriage,  is  instantly  transferred  to 
Leslie'  *he  husband  and  becomes  his  absolute  property,  and  that 
in  case  of  the  death  of  the  husband  before  the  wife,  and 
before  such  personal  estate  is  reduced  into  possession,  the 
same  does  not  survive  to  the  wife,  but  is  transmitted  and 
belongs  to  the  personal  estate  of  the  husband. 

It  appeared  from  the  plaintiff's  bill  that  he  had  been  in 
partnership  with  his  mother,  and  that  they  had  become 
bankrupt.  It  appeared  also  from  the  evidence  read  on  the 
part  of  the  defendant,  that  the  plaintiff  knew  of  the  pay- 
ments made  by  the  executors  to  Mrs.  Leslie,  and  that  part 
of  the  sums  so  paid  was  applied  in  discharge  not  only  of 
the  partnership  debts,  but  of  the  plaintiff's  private  debts. 

It  was  admitted  that  the  defendants,  the  executors,  at 
the  time  they  handed  over  the  money  to  Mrs.  Leslie,  were 
aware  of  the  domicile  of  herself  and  her  late  husband,  but 
there  was  no  evidence  to  shew  that  they  knew  the  legal 
effect  of  marriage  in  Scotland  in  relation  to  the  wife's  pro- 
perty, or  even  that  they  knew  that  James  Leslie  had  sur- 
vived their  testator. 

Mr.  Tunes  and  Mr.  Anderson,  for  the  plaintiff. — By  the 
Scotch  law,  all  the  property  of  the  wife,  whether  it  consists 
of  choses  en  action  or  otherwise,  belongs  to  the  husband, 
and  on  his  death  descends  to  his  personal  representative. 
The  domicile  of  James  Leslie,  the  intestate,  being  in  Scot- 
land, the  property  in  question  devolved  upon  his  death  to 
his  personal  representative,  which  the  plaintiff  now  is.  The 
circumstance  that  the  property  was  in  this  country  can 
make  no  difference;  because  distribution  takes  place  ac- 
cording to  the  law  of  the  country  where  the  intestate  dies 
domiciled :  Pipon  v.  Pipon  (a),  Thome  v.  Watkins  (A),  Camp- 
bell v.  French  (c);  and  the  Courts  of  this  country  will  give 

(a)  Ambl.  25 ;  App.  (D.)  Blunt'i  ed. 
(b)  2  Vei.  sen.  35,  (*)  3  Vet.  321. 
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effect  to  that  principle  where  it  occurs  to  them  to  do  so :  1843. 
Sower  v.  Skute  (a),  Dues  v.  Smith  (b),  Jmtruther  v.  Adair  (e), 
and  the  cases  there"  cited,  LasMey  v.  Hog  (rf).  Whoever 
therefore  by  the  foreign  law  is  the  person  to  receive  the 
property,  is  the  person  to  whom  this  Court  will  transfer  it. 
The  question  then  is,  whether  these  executors  were  justified 
in  paying  the  money  in  question  to  Mary  Leslie.  It  is 
clear  that  the  executors  knew  that  Leslie  and  his  wife  were 
married  people  and  domiciled  in  Scotland*  If  therefore 
they  did  not  actually  know  that  the  marriage  was  an  as- 
signment of  the  wife's  property  to  the  husband,  they  had  suf- 
ficient notice  to  put  them  on  further  inquiry.  In  Selkrig 
v.  Dames  (e),  Lord  Eldon  draws  a  parallel  between  an  as- 
signment on  bankruptcy  and  an  assignment  on  marriage, 
both  of  which  he  considers  take  effect  without  intimation 
to  the  debtor.    Egerton  v.  Forbe$  (/). 

Mr.  Wigram  and  Mr.  James  Parker,  for  the  defendants, 
the  executors,  were  not  called  upon  to  address  the  Court. 

Mr.  Russell  and  Mr.  Oliver,  for  the  defendant  Carter. 

Thb  Vicb-Chancellor. — This  is  the  case  of  a  will  and 
codicil  made  in  the  English  form,  in  England,  by  a  testator 
domiciled  in  England.  The  executors  are  English,  and 
proved  the  will  and  codicil  in  England.  The  will  gives 
certain  legacies,  and  disposes  of  all  the  real  estate,  so  as  to 
create  a  trust  for  sale,  and  directs  the  proceeds  to  be 
distributed  as  residuary  personal  estate,  thus  converting 
the  whole  of  the  testator's  property  into  personally.  One 
of  the  residuary  legatees  was  a  married  lady  of  the  name  of 
Leslie,  whose  husband  survived  the  testator  between  three 
and  four  months,  and  dying,  left  her  his  widow.  If  the  case 

(0)  1  Anstr.  63.  (d)  Bob.  Pen.  Succ.  414. 

(b)  Jac.  544.  (*)  2  Dow,  248, 249. 

(c)  2M.&K.  513.  (/)  Fsc.  Coll.  27th  Nor.  1312. 
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therefore  depended  merely  on  the  English  rales,  of  law 
and  English  jurisprudence,  and  if  there  were  nothing  more 
in  the  case  than  the  question  of  the  right  of  the  widow  to 
receive  the  legacy  and  give  a  discharge  for  all  that  the  will 
gave  her,  then  it  would  be  clear.  When  the  time  arrived  for 
the  distribution  of  the  estate,  the  widow  on  her  primd  facte 
right  applied  to  the  executors  and  trustees  for  payment; 
and  according  to  the  primd  fade  line  of  their  duty,  and  the 
ordinary  practice,  and  according  to  every  thing  that  they 
could  learn  of  the  law  of  England,  they  made  the  payment 
to  her,  having  every  reason  to  believe  that  she  was  entitled 
to  receive  the  payment  so  made. 

It  is  now  said,  that,  as  in  truth  she  was  a  domiciled 
Scotchwoman,  the  wife  of  a  domiciled  Scotchman  at  the 
time  when  the  will  and  codicil  were  made  and  when  the 
testator  died,  by  the  law  of  Scotland  all  her  property  of  a 
personal  nature  vested  in  her  husband  absolutely,  without 
any  such  distinction  as  exists  in  the  law  of  England  with 
regard  to  what  are  termed  chose$  en  actum  and  property  of 
that  description ;  and  that  he  acquired  an  absolute  and 
indefeasible  title  to  that  property  against  her,  whether  sur- 
viving or  not  surviving  him,  so  as  in  effect  to  make  it,  upon 
his  decease  before  her,  the  property  of  his  representatives  as 
against  her.  I  assume  that  to  be  the  law  of  Scotland  for 
the  purposes  of  the  present  dispute.  It  is  said  that,  the 
wife  having  thus  no  right  to  receive  the  money  from  the 
executors,  the  executors  knowing  her  Scotch  domicile,  the 
fact  of  her  marriage,  the  Scotch  domicile  of  her  husband, 
and  that  the  husband  survived  the  testator,  must  also  be 
taken  to  have  known  the  consequences  which  by  the  law  of 
Scotland  I  assume  to  flow  from  the  marriage  of  Scotch 
people.  To  that  deduction,  however,  I  cannot  agree.  I  am 
of  opinion  that  the  executors  were  not  bound  to  know  the  law 
of  Scotland  on  this  subject;  that  they  were  not  bound  to 
know  that  marriage  by  the  law  of  Scotland  was  followed 
by  .such  consequences :  I  do  not  see  how  the  mere  fact  of 
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executors  dealing  with  Scotch  people,  knowing  them  to  be 
Scotch  people,  rendered  it  incumbent  on  them  to  make 
inquiry  whether  the  law  of  Scotland  differed  from  the  law 
of  England  in  the  application  of  rules  of  right  to  matters 
of  this  description.  I  am  of  opinion  that  it  was  no  part  of 
their  duty  to  do  so.  If,  indeed,  the  executors  had  had 
express  notice,  which  it  is  not  contended  that  they  had, 
that  the  law  of  Scotland  differed  in  this  respect  from 
the  law  of  England,  and  had  then  paid  the  money  to 
Mrs.  Leslie,  they  would  have  been  acting  in  the  same 
way  as  if,  haying  had  notice  of  an  assignment,  they  still 
had  paid  the  assignor.  There  being,  however,  no  notice 
to  the  executors  at  the  time  of  payment,  of  any  claim  on 
the  part  of  the  husband's  representatives,  and  no  commu- 
nication on  the  subject,  beyond  the  mere  facts  of  the  domi- 
cile and  marriage,  I  am  of  opinion  that  the  release  which 
was  executed,  and  as  it  seems  fairly  executed,  between  the 
executors  and  the  legatees  must  have  effect  given  to  it.  I 
view  this  case  as  if  the  married  lady,  at  the  time  of  her 
marriage,  had,  instead  of  marrying,  made  an  assignment  of 
the  legacy;  in  which  case,  if  the  executors  without  notice  of 
the  assignment  had  paid  her  the  legacy,  the  payment  would 
have  been  good.  Treating  the  fact  of  the  marriage  as 
simply  equivalent  to  an  assignment  by  the  wife,  mere  notice 
of  the  marriage  was  not  notice  of  the  assignment,  and  con* 
sequently  the  payment  was  good. 

His  Honor  then,  after  commenting  upon  the  alternative 
claim  made  by  the  plaintiff's  bill,  decreed  as  follows: — 

Take  the  usual  accounts  in  an  administrator's  suit,  and  declare,  that,  it 
not  appearing  that  the  defendants  Jasper  Farmer  Baillie  and  Phoebe 
BeiHie,  or  either  of  them,  when  the  release  of  the  1st  September,  1827, 
was  executed,  or  when  the  payment  and  transfer  therein  mentioned,  or 
either  of  them,  were  or  was  made,  had  notice  that,  by  the  law  of  Scotland, 
James  Leslie,  or  the  representatives  of  James  Leslie,  was  or  were,  notwith- 
standing the  fact  thai  Mary  Leslie  survived  James  Leslie,  beneficially 
entitled  to  the  funds  in  question,  the  Master,  in  taking  the  accounts,  is  to 
have  regard  to  the  said  release,  and  treat  the  same  as  binding.  Liberty  to 
state  special  circumstances. 

YOL.  II.  H  N.  C  C 
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r     ,,_,.  Lord  v.  Bunn. 

Jan.  17th.      -^ 

A  penon  con.  -DY  an  indenture  of  settlement  dated  the  80th  March, 
fr?ehoiSn  1822>  Thomas  Lord  duly  appointed  and  conveyed  a-free- 
leasehoid  pro-  hold  messuage  and  lands  situate  in  the  Edgeware-road  to 
tees,  upon  trust  Mathew  Norton  and  David  Henderson  and  their  heirs,  upon 
wd  profits™  *  trust  for  the  settlor  for  his  life,  with  remainder  to  his  wife 
uie'provided  *or  ^er  ^e>  an(*  a^er  *^e  decease  of  the  survivor  of  them 
that  in  case  t.   upon  trust  to  pay  or  permit  Thomas  Lord,  the  son  of  the 

should  be  de-         r  .         ,       »  *         -        *   , 

dared  bank-  settlor,  to  receive  the  clear  rents  and  profits  of  the  premises 
charged  under"  f°*  h*8  life*  provided  always  that,  in  case  any  commission 
act  the°trosteet  °*  bankrupt  should  be  issued  against  the  said  Thomas  Lord 
should  apply  the  son,  whereupon  he  should  be  found  or  declared  a  bank- 
profits  in  or  rupt,  or  in  case  he  should  make  any  composition  with  his 
ma^tenuce,  creditors  for  the  payment  of  his  debts,  though  a  commission 
clothing,  lodg-  q£  bankrupt  should  not  issue,  or  should  make  any  convey- 
port  of  the  said  ance  of  his  estate  and  effects  for  the  benefit  of  his  creditors, 
present  or  any"  or  should  be  discharged  under  any  insolvent  or  other  act 
Srchiwlen*"?  or  acts  of  Parliament  then  already  or  thereafter  to  be  made 
any  of  them,  or  or  passed  for  the  relief  or  benefit  of  insolvent  debtors,  then 

otherwise  for  * 

his,  her,  their,  and  in  such  case  notwithstanding  the  trusts  aforesaid  they 
vmZdb&JSu  the  said  trustees,  their  heirs  or  assigns,  should,  during 
in  such  manner  the  jjfc  of  ^  gaid  Thomas  Lord  the  son  (subject  to  the 

as  the  trustees  v       ° 

should  in  their  life  estates  of  the  said  Thomas  Lord  the  settlor  and  Amelia 

proper,    t.  Elizabeth  his  wife),  stand  and  be  possessed  of  the  said 

mcudon^for  hereditaments  and  premises  upon  trust  to  apply,  lay  out, 

debt,  and  sent  and  expend  the  clear  surplus  rents,  issues  and  profits 

to  prison,  at  the  r  i 

suit  of  a  credi-  thereof  in  and  towards  the  maintenance,  clothing,  lodging 
tJned  a  vesting  and  support  of  the  said  Thomas  Lord  the  son,  and  his  then 

order  against 
him  under  the 
•tat.  l&2Vict. 

c  1 10.  The  insolvent  was  afterwards  discharged  under  that  act  .—Held,  that  the  life  estate  of 
the  insolvent  was  forfeited  at  the  time  of  his  discharge ;  that  from  the  date  of  the  vesting  order 
to  the  time  of  the  discharge,  the  rents  and  profits  of  the  estate  belonged  to  the  assignee  under 
the  act ;  that,  upon  the  discharge  taking  place,  the  discretionary  power  given  to  the  trustees  by 
the  settlement  might  be  exercised  by  them  in  favour  of  the  insolvent,  his  wife  and  children  col- 
lectively, or  in  favour  of  any  of  those  persons  to  the  exclusion  of  the  others  ;  and  that,  to  what- 
ever extent  the  power  might  be  exercised  in  favour  of  the  insolvent,  the  benefit  which  he  would 
take  by  the  appointment  would  vest  in  the  assignee. 
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present  or  any  future  wife,  and  his  children,  or  any  of  1843. 
them,  or  otherwise  for  his,  her,  their  or  any  of  their  use 
and  benefit,  in  such  manner  as  they  the  said  trustees,  or 
the  survivor  of  them,  or  the  heirs  or  assigns  of  the  survivor, 
should  in  their  or  his  discretion  think  proper;  and  from 
and  immediately  after  the  decease  of  the  survivor  of  them 
the  said  Thomas  Lord  the  settlor,  and  Amelia  Elisabeth 
his  wife,  and  Thomas  Lord  the  son,  upon  trust  that  they 
the  said  trustees,  their  heirs  and  assigns,  should,  during  the 
life  of  the  widow  of  the  said  Thomas  Lord  the  son,  if  he 
should  leave  any,  pay,  apply  and  dispose  of  the  surplus  of 
the  said  rents,  issues  and  profits  unto  such  person  or  per- 
sons, and  for  such  intents  and  purposes  as  any  such  widow, 
notwithstanding  any  future  coverture,  should  from  time  to 
time  (but  not  by  way  of  anticipation)  by  any  writing,  as 
therein  mentioned,  under  her  signature  appoint;  and  in 
default  of  such  appointment,  into  her  own  proper  hands  for 
her  sole  and  separate  use ;  her  receipts  to  be  sufficient  dis- 
charges :  and  from  and  immediately  after  the  decease  of  the 
sorvivorof  them,  the  said  Thomas  Lord  the  Bettlor,  and  Amelia 
Elisabeth  his  wife,  and  the  said  Thomas  Lord  the  son,  and 
his  widow,  if  he  should  leave  a  widow,  upon  trust  for  all  and 
every  the  children  of  the  said  Thomas  Lord  the  son,  who 
being  a  son  or  sons  should  live  to  attain  the  age  of  twenty- 
one  years,  or  who  being  a  daughter  or  daughters  should 
Kve  to  attain  that  age  or  be  married,  which  should  first 
happen,  in  equal  shares  and  proportions,  if  more  than  one, 
as  tenants  in  common  and  not  as  joint  tenants,  and  for 
their  several  and  respective  heirs  and  assigns  for  ever ;  and 
in  case  there  should  be  but  one  suck  child,  then  upon  trust 
for  such  one  or  only  child,  his  or  her  heirs  and  assigns  for 
ever. 

By  an  indenture  bearing  even  date  with  the  preceding 
indenture,  certain  leasehold  property  situate  in  the  New 
Road  was  duly  assigned  by  Thomas  Lord,  the  settlor,  to 
the  same  trustees,  their  executors,  administrators,  and  as- 

h2 
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1843.  signs,  to  hold  upon  trusts  similar  to  those  declared  by  the 
before-mentioned  indenture,  allowing  for  the  difference  of 
tenure  of  the  respective  properties. 

Thomas  Lord  the  settlor,  and  Amelia  Elizabeth  his 
wife,  died  many  years  since,  leaving  Thomas  Lord,  the 
son,  surviving  them.  Thomas  Lord,  the  son,  married,  and 
had  several  children. 

The  original  trustees,  under  the  indentures  of  settle- 
ment, having  been  discharged  from  their  trusts,  two  per- 
sons, named  respectively  Bunn  and  Burgoyne,  were  duly 
appointed  trustees  in  their  room. 

Some  time  after  the  stat.  1  &  2  Vict.  c.  110  came  into 
operation,  Thomas  Lord,  the  son,  was  committed  to  the 
Queen's  Bench  prison,  charged  in  execution  for  debt,  at 
the  suit  of  one  Silver.  Satisfaction  not  having  been  made 
for  the  debt  within  twenty-one  days  after  such  committal, 
application  in  pursuance  of  the  above-mentioned  act  was 
made  by  the  creditor  to  the  Court  for  Belief  of  Insolvent 
Debtors  for  the  usual  vesting  order,  and  such  order  was 
accordingly  made  in  July,  1841.  Silver  was  a  few  months 
afterwards  appointed  by  the  Insolvent  Debtors'  Court 
assignee  of  the  estate  and  effects  of  the  insolvent. 

The  trustees  having,  under  these  circumstances,  refused 
to  pay  to  any  person  the  rents  and  profits  of  the  property 
comprised  in  the  indentures  of  settlement,  a  bill  was  filed 
in  January,  1842,  by  the  children  of  the  insolvent,  one  of 
whom,  a  daughter,  had  attained  her  age  of  twenty-one, 
and  the  insolvent's  wife,  the  mother  of  those  children, 
against  the  trustees,  the  assignee  under  the  Insolvent  Act, 
(Silver),  and  the  insolvent,  praying  that  the  trusts  of  the 
indentures  of  settlement  might  be  carried  into  execution, 
the  rights  of  all  parties  therein  ascertained,  and  the  rents 
and  profits  secured. 

By  an  order  of  the  Insolvent  Debtors'  Court,  dated  the 
10th  May,  1842,  the  insolvent,  having  duly  complied  with 
the  provisions  of  the  75th  section  of  the  statute  1  &  2  Vict. 


CASKS   IN   CHANCERY.  101 

c.  110,  was  discharged  from  custody;  and  the  fact  of  such         1843. 

discharge  was  brought  before  this  Court  by  supplemental 

biH 

The  cause  now  came  on  for  hearing,  the  principal  ques- 
tion being  as  to  the  manner  in  which  the  rents  and  profits 
of  the  settled  property  were  to  be  disposed  of  during  the 
lifetime  of  Thomas  Lord,  the  son,  from  the  time  of  his 
insolvency. 

Mr.  Wigram  and  Mr.  Craig,  for  the  plaintiffs.— We 
submit  that  the  life  estate  of  the  insolvent  was  determined 
by  the  resting  order,  or,  at  all  events,  by  the  insolvent's 
discharge;  and  that  upon  the  determination  of  his  life- 
interest  a  trust  arose  which  might  be  executed  for  the 
benefit  of  the  insolvent,  his  wife,  and  children,  or  any  of 
them,  at  the  discretion  of  the  trustees.  If  the  discretion 
were  exercised  to  any  extent  for  the  benefit  of  the  insol- 
vent, it  might  be  a  question  whether  that  benefit  would 
vest  in  the  assignee :  Godden  v.  Orowkwst  («).  But  the 
trustees  can  at  their  discretion  exclude  the  husband.  If 
they  decline  to  execute  their  trust,  the  Court  must  do  so; 
Rxppm  v.  Norton  (A). 

Mr.  Selwyn,  for  the  defendants,  the  trustees. 

Mr.  Russell  and  Mr.  Sidebotham,  for  the  defendant,  the 
assignee. — In  the  first  place,  are  there  any  persons  in  whom 
this  discretion  now  resides?  There  seems  no  ground  to 
contend  that  the  discretion  originally  vested  in  the  old 
trustees  was  transferred  to  the  new  trustees  by  the  mere 
effect  of  their  appointment.  Supposing,  however,  that  it 
was,  the  words  "or  any  of  them/'  and  the  subsequent 
word  "  their"  in  the  settlement  refer  to  the  children  only, 

(a)  10  Sim.  642.  (b)  2  Beav.  63, 
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1843.  and  not  to  the  husband,  wife,  and  children ;  and,  therefore, 
in  any  view  of  the  case,  the  trustees  cannot,  in  the  exer- 
cise of  their  discretion,  exclude  the  husband.  If  he  be 
not  excluded,  a  value  can  be  set  upon  the  interest  which 
he  may  take  under  the  trust,  and  the  interest  so  valued 
goes  to  the  assignee.  There  is,  however,  ground  for  argu- 
ment, that  if  these  trustees  ever  had  the  discretionary  power 
which  is  contended  for,  it  is  gone ;  first,  because  it  was 
not  executed  before  the  institution  of  the  suit:  Warburion 
v.  Warburton  (0),  Longmore  v.  Broom  (b) ;  and,  secondly, 
by  reason  of  the  insolvency.  Assuming  that,  prior  to  the 
insolvency,  the  interest  of  the  insolvent  was  subject  to 
certain  discretionary  arrangements  on  the  part  of  the 
trustees,  yet,  as  their  discretion  was  not  exercised  prior  to 
the  insolvency,  his  interest,  which  was  vested,  cannot  now 
be  devested  by  any  act  of  the  trustees :  Green  v.  Spicer  (c), 
ISnowdony.  Dales  {d).  pPhe  Vice-Chancellor.— Can  it  be 
contended  that  the  power  is  gone  because  one  of  the  ob- 
jects who  would  take  in  default  of  execution  of  the  power 
is  insolvent?]  In  Snowdon  v.  Dales,  the  insolvent's  life 
interest  was  held  to  pass  to  the  assignee,  although  the 
effect  was  to  cut  out  the  chance  of  accumulation  for  the 
children  out  of  the  savings.  Badham  v.  Mee  (c). 

The  Vice-chancellor. — According  to  my  construction 
of  the  instruments  and  the  act  of  Parliament,  the  right  of 
those  who  were  to  take  in  substitution  for  the  husband's 
life  estate,  does  not  arise  till  the  actual  discharge  of  the 
husband  under  the  Insolvent  Act.  The  rents  of  the  pro- 
perty, therefore,  until  such  discharge,  formed  part  of  the 
husband's  estate,  and  belong  to  his  assignee* 

(a)  2  Vern.  420.  (d)  6  Sim.  524. 

(*)  7  Ves.  127,  arg.  (e)  1  Myl.  &  K.  32. 

(e)  1  Run.  &  M.  395. 
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It  has  been  admitted  on  the  part  of  the  assignee,  and  1843. 
the  admission  must  be  entered  by  the  registrar,  that  what 
was  required  under  the  act  of  Parliament  to  be  done  to 
obtain  the  order  of  the  19th  May,  1842,  was  done,  and 
that  thereupon  Thomas  Lord  obtained  his  discharge.  Tha$ 
being  admitted,  I  am  of  opinion,  that  the  trust  from  the 
time  of  the  discharge  took  effect  in  favour  of  the  husband, 
wife,  and  children,  or  some  of  them. 

With  regard  to  the  question  which  has  been  agitated, 
whether  the  discretionary  power  created  by  the  settlement 
yet  remains  in  the  trustees,  I  am  of  opinion  that  it  does. 
In  the  first  place,  I  think  that,  upon  the  true  construction 
of  the  whole  settlement  together,  the  meaning  to  be  col- 
lected is,  that  a  discretion  was  to  be  vested  in  the  trustees 
of  the  settlements  for  the  time  being.  It  would,  I  think, 
be  h&sio  in  liierd  if  I  were  to  hold  otherwise.  Assuming 
that  these  trustees  were  duly  appointed  in  the  xoom  of  the 
former  trustees,  I  think  that  the  discretionary  power  ere* 
ated  by  the  settlements  is  vested  in  them.  It  has  been 
suggested,  that,  as  one  of  the  objects  who  are  to  take  in 
default  of  the  execution  of  the  power  has  become  an  in- 
solvent the  discretionary  power  is  gone.  I  apprehend, 
however,  that  the  discretionary  power  has  not  gone  from 
the  trustees.  If  an  individual  have  a  power  over  an  estate, 
which  estate,  in  default  of  execution  of  the  power,  is  vested 
in  others — as,  if  the  person  having  the  power  be  A.,  and 
the  persons  to  take  in  default  of  execution  be  B.  and  C, 
it  is  immaterial  in  the  consideration  of  A/s  right  to  execute 
the  power,  what  may  have  become  of  the  interest  of  B.  and 
C,  because  it  is  a  mare  defeasible  interest.  The  assignee 
can  only  take  such  defeasible  interest  as  the  bankrupt 
had.  No  authority  has  been  stated  to  me  which  seems 
to  have  proceeded  upon  a  contrary  notion,  and  I  think  that 
the  trustees  have  a  right  under  the  power  to  appoint  in 
favour  of  the  insolvent  and  his  wife,  or  in  favour  of  the 
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1843.        children,  or  any  of  them,  with  or  without  the  insolvent 
and  his  wife,  or  either  of  them. 

I  am  also  of  opinion  upon  these  settlements  (without 
saying  what  might  be  done  under  other  settlements),  that 
any  benefit  which  the  bankrupt  may  take  will  belong  to 
his  assignee. 

Establish  the  indentures  and  direct  the  trusts  of  them  to  he  carried 
into  effect  Take  an  account  of  the  rents  and  profits  as  against  the  trus- 
tees, from  the  time  when  they  were  appointed  trustee*,  making  all  just 
allowances.  Declare  that  the  assignee  is  entitled  to  the  rents  and  profits 
from  the  date  of  the  vesting  order  to  the  time  of  the  insolvent's  discharge ; 
that  from  the  time  of  his  discharge  the  rents  and  profits  are  subject  to  the 
trusts  of  the  settlements ;  and  it  being  admitted  that  the  trustees  have 
been  duly  appointed,  declare  that  the  power  is  vested  in  them.  Declare 
that,  according  to  the  true  construction  of  these  trusts,  the  trustees  have 
a  right  to  apply  the  rents  among  the  insolvent,  his  wife,  and  children,  or 
any  of  them,  the  insolvent,  his  wife,  and  children,  exclusive  of  any  other 
of  them.  Declare  that  any  right  or  title  of  the  insolvent  under  that  trust 
belongs  to  his  assignee.  Reserve  further  directions  and  costs;  with 
liberty  to  apply. 


log,  Gibson  v.  Russell, 

a  deed  of  gift  J-  HE  bill  was  filed  by  George  Gibson,  as  eldest  surviving 
ftwTtr^ed  80n  and  heir-at-law  of  Thomas  Gibson,  (who  died  intestate 
and  infirm  per.  as  to  the  property  in  question  in  the  cause,  leaving  a 

son  to  nis  inti* 

mate  Mend  and  widow  and  several  children  surviving  him),  praying  that 
antfwta^ed~  certain  indentures  of  lease  and  release,  bearing  date  the 

rfthe  ddrcnm!  ^^  and  ^  March>  184°*  ***  purporting  to  be  a  con- 
stances  in  proof  veyance  of  certain  freehold  property  of  the  intestate, 
that*the  deed*  situate  at  Leamington  Priors,  to  the  defendant,  might  be 
^thl't^Sh^7  declared  fraudulent  and  void,  and  that  the  defendant  might 
money  ©on-       be  decreed  to  deliver  up.  the  same  to  be  cancelled,  and 

sideratioDw 

might  also  be  decreed  to  deliver  up  to  the  plaintiff  posses- 
sion of  the  premises,  &c 
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The  circumstances  of  the  case  will  sufficiently  appear 
from  the  judgment. 

Mr.  Russell  and  Mr.  Greene,  for  the  plaintiff- 
Mr.  Wigrom  and  Mr.  Mylne,  for  the  defendant. 

The  following  cases  were  cited  or  referred  to  in  argu- 
ment:— Bridgeman  v.  Green(a),Dentv.  Bennett  (b),  Whol- 
ly v.  Whalley(c),  FUmer  v.  Gott  (d),  WiUan  v.  milan(e), 
Popham  v.  Brooke  (/),  Griffiths  y.  Robins  (g),  Blachford 
t.  Christian  (A),  Drought  v.  Eustace  {%),  Bowen  v.  Khrwan  (J), 
De  Montmorency  v.  Devereux  (A),  Hunter  y.  Atkins  (/). 

The  Vice-chancellor  in  the  coarse  of  the  argument, 
referred  to  ETrffeg  y.  Middleton  (m). 

The  Vice-Chancbllor  (n). — The  object  of  the  bill  in  this  #!*.  ill*, 
cause,  filed  by  the  heir-at-law  of  Thomas  Gibson  who  died 
in  June,  1840,  is  to  set  aside  a  conveyance  made  in  March, 
1840,  by  indentures  of  lease  and  release,  dated  the  23rd 
and  24th  of  that  month,  of  a  real  estate  which  belonged  to 
Thomas  Gibson,  situate  at  Leamington,  in  Warwickshire, 
in  favour  of  the  defendant.  This  estate  had  not  long  been 
acquired  by  Gibson.  It  appears  to  have  been  conveyed  to 
him  in  February,  1840.  The  conveyance  in  question,  that 
of  March,  ex  fade  purporting  to  be  upon  a  sale,  is  one 

(a)    2  Vez.  sen.  627;  Wflm.         (*)  1  Dr.  &  Wal.  119. 

58.  (J)  3Myl.  &K.U3. 

(6)  7  Son.  539.  (m)  1  Cox,  112. 

(c)  3  Bligh,  1.  (»)  The  statements  which  are 

(d)  4  Bro.  P.  C.  230  (ed.Toml.)  contained  between  the  brackets  in 
(«)  16  Vet.  72.  the  course  of  this  judgment  are 
(/)  5  Rom.  8.  drawn  up  by  the  reporter,  and  are 
{g)  3  Madd.  191.  necessarily  a  mere  abridgment  of 
(a)  1  Knapp,  P.  C.  77.  the  evidence  as  referred  to  by  the 
(i)  1  Moll.  328.  Fiu-ChanceUor. 

U)  LI.  &  G.  t  Sug.  47. 
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1843.  of  the  ordinary  description  in  such  cases ;  the  consideration 
stated  being  a  sum  of  £1000,  mentioned  as  paid  to  Gib* 
son  by  the  defendant,  the  receipt  of  which  from  the  de- 
fendant is  acknowledged  upon  the  indenture  of  release  by 
Gibson,  the  apparent  vendor,  in  the  usual  manner.  Had 
the  transaction  been  real,  this  sum  would  probably  have 
been  a  fair  and  sufficient  price,  about  equal  to  the  true 
value  of  the  property.  It  is  however  agreed  on  both  sides 
that  neither  this,  nor  any  price,  was  paid  or  intended  to  be 
paid,  and  that  the  conveyance  so  far  as  it  is  expressed  to 
be  for  valuable  consideration  mis-states  the  transaction, 
which  the  plaintiff  contends  to  have  been  fraudulent,  or, 
at  least,  equitably  invalid,  and  which  was,  as  the  defendant 
insists,  one  of  pure  and  free  and  deliberate  gift.  Jt  is  the 
defendant's  case  that  Gibson  procured  from  his  bankers 
£1000  in  ten  bank-notes,  delivered  the  notes  to  the  de- 
fendant for  the  purpose  of  having  them  re-delivered  by  him 
to  Gibson  in  the  farm  of  payment  of  the  alleged  considera- 
tion-money stated  in  the  deed  of  release,  and  accordingly 
on  the  occasion  of  its  execution  received  them  back  from 
the  defendant,  and  that  this  was  mere  colour,  but  a  colour 
and  a  course  suggested  by  Gibson  himself,  who,  as  the  de- 
fendant says,  desired  that  the  gift  should  bear  this  form. 

In  March,  1840,  when  the  transaction  took  place,  Gibson 
was  upwards  of  80  years  old.  He  had  a  wife  living,  to 
whom,  as  I  collect,  he  had  been  married  for  more  than  half 
a  century;  and  by  whom  he  had  a  numerous  family  of 
children.  Of  these,  three  only  were  living  in  March,  1840* 
one,  the  present  plaintiff,  who  has  been,  as  I  understand, 
blind  from  very  early  youth,  and  appears  to  have  been  re- 
garded with  esteem  and  some  degree  of  affection,  but  cer- 
tainly not  with  any  degree  of  dislike  or  disapprobation,  by 
his  father;  one,  a  daughter,  Sarah,  who  has  never  married, 
and  who  appears  also  to  have  been  esteemed  and  not  disliked 
by  her  father;  and  a  younger  son,  William,  who  had  not 
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been  successful  in  the  world.  Each  of  these  persons  has  1843. 
passed  the  middle  of  life.  A  son,  called  Henry  Robert, 
had  died  before  the  year  1840,  in  very  narrow  circum- 
stances, leaving  a  widow,  and  some  infant  children,  without 
any  provision  whatever.  As  to  William  and  Henry  Bobert, 
the  feelings  of  their  father  during  the  last  three  or  four 
years  of  his  life  seem  to  have  been  those  rather  of  disap- 
pointment and  disapproval,  than  of  satisfaction  or  affection. 

The  children  of  Gibson  seem  to  have  had  nothing  but 
from  him,  and  one  of  them  at  least  appears  to  have  been, 
before  and  in  the  year  1840,  partially  if  not  wholly  de- 
pendent on  him ;  the  grandchildren  wholly  so.  The  amount 
of  his  property  is  not  precisely  in  evidence,  but  I  gather  its 
total  value  in  realty  and  personalty,  in  March,  1840,  to 
have  been  probably  between  £80,000  and  £50,000.  Ori- 
ginally in  a  very  humble  station,  after  passing  through 
servitude  of  various  forms,  he  became  a  small  dealer,  then 
a  substantial  tradesman,  and,  ultimately,  for  his  position 
in  life,  a  considerable  capitalist,  obtaining,  so  for  as  riches 
are  concerned,  that  success  which  would  be  less  rare  if  in- 
dustrious perseverance  and  self-denial  were  more  common. 
Fortunately  for  himself  he  had  been  taken  early  in  life  into 
the  service  of  a  gentleman  named  Russell,  now  deceased, 
formerly  a  considerable  trader  at  Birmingham,  through 
whose  kindness  and  patronage  he  acquired  such  education 
sb  he  had,  and  was  enabled  to  lay  the  foundation  of  his 
fortune.  If  to  this  gentleman,  to  his  memory,  and  to  his 
family,  he  was  capable  of  feeling,  and  did  feel  a  grateful 
and  affectionate  attachment,  that  feeling  was  just  and  ere*, 
ditable  to  him. 

I  have  used  the  expression  "  such  education  as  he  had.'' 
It  appear*  to  have  been  sufficient  for  a  person  in  the  posi- 
tion in  which  he  received  it.  Considered  with  reference 
to  a  fortune  of  39,000/.  and  upwards,  it  was  probably 
limited  and  defective.  At  the  period  which  we  have  par- 
ticularly to  consider,  the  only  regular  and  constant  in* 
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1843.  mates  with  him  of  his  house  were  his  wife  and  two  female 
servants*  His  three  surviving  children,  and  the  widow  of 
his  deceased  son,  inhabited  other  houses  in  the  neighbour- 
hood.  They  visited  at  his  house  occasionally;  some 
oftener,  some  more  seldom.  The  daughter  slept  there 
latterlyj  but  did  not  stay  there  during  the  day.  She  had 
her  home  with  her  blind  brother,  the  plaintiff.  The  father 
seems  to  have  been  a  careful,  hard,  and  thrifty  man, 
strong-willed,  and  not  of  gentle  disposition  or  very  warm 
affections. 

The  defendant,  younger  by  full  twenty  years  than  Gib- 
son, is  the  son  or  one  of  the  sons  of  his  former  master  and 
benefactor,  Mr.  Russell,  already  mentioned.  From  this 
circumstance  probably,  and  probably  also  from  profes- 
sional eminence,  the  defendant  became  the  intimate  friend 
and  medical  attendant  of  Gibson ;  intimate  friend,  that  is, 
as  far  as  their  different  positions  in  life  would  allow,  the 
defendant  being  in  that  respect,  and  in  point  of  education, 
it  must  be  supposed,  the  superior  considerably  of  the  two. 
The  relation  in  which  they  stood  to  each  other  may  be 
gathered  to  some  extent,  if  not  quite  sufficiently,  from  the 
letters  of  May  and  June,  1840,  which  are  in  evidence,  and 
from  those  passages  of  the  defendant's  answers  in  the  cause. 

{ The  letter  of  May,  1840,  was  a  letter  from  Gibson  to 

Russell,  in  which  the  former  requested  the  latter  to  state 
who,  in  the  event  of  his,  Gibson's,  becoming  unfit  to  ma- 
nage his  affairs,  would  have  the  care  of  him  and  his  family. 
The  letter  of  June  was  the  reply  of  Russell,  in  which,  after 
adverting  to  the  advanced  age  of  Gibson,  and  the  necessity 
of  his  abstaining,  in  a  great  measure,  from  business,  Russell 
suggested  that  Gibson's  daughter  Sarah  should  attend  to 
domestic  concerns,  and  that  his  money  matters  generally 
should  be  left  to  the  care  of  Mr.  Cooper,  a  solicitor.  The 
passages  of  the  answers  referred  to  by  the  Vice-CTiancellor, 
and  which  were  read  in  evidence  for  the  plaintiff,  pur- 
ported to  give  an  account  of  the  original  connexion  be- 
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tween  Gibson  and  the  defendant.  After  stating  that  the  1843. 
defendant's  father  had  in  the  latter  part  of  his  life  become 
nnfortnnate  in  business,  and  that  Gibson  had  from  motives 
of  gratitude  assisted  the  defendant,  and  that  an  intimacy 
had  thereon  arisen  between  them,  in  the  course  of  which 
the  defendant  had  become  the  medical  attendant  of  Gib- 
son, the  first  answer  proceeded  to  state,  that  Gibson, 
having  long  previously  felt  and  frequently  expressed  a  de- 
sire to  make  the  defendant  some  substantial  present  to 
evince  his  sense  of  gratitude  And  respect  for  the  memory 
of  the  defendant's  late  father,  and  as  a  mark  of  esteem  for 
the  defendant,  applied  to  and  requested  the  defendant 
to  accept  a  gift  of  a  certain  freehold  house  and  pre- 
mises situate  at  Leamington  Priors,  in  the  county  of 
Warwick,  (being  the  property  in  question  in  the  cause); 
and  that  when  the  said  proposal,  which  was  the  spon- 
taneous and  unprompted  proposal  and  suggestion  of 
Thomas  Gibson  himself,  was  at  first  made  to  the  defend- 
ant, he  absolutely  declined  to  accept  or  entertain  the 
same.  That  the  defendant,  however,  having  afterwards  as- 
certained that  Gibson  had  amply  provided  for  his  family, 
he  some  time  in  or  about  the  month  of  February,  1840, 
first  signified  to  Gibson  his  willingness  to  accept  the  said 
intended  gift,  and  the  necessary  measures  were  thereupon 
taken  by  Gibson  and  his  solicitors  for  making  over  to  the 
defendant  the  said  house  and  property  at  Leamington 
agreeably  to  such  declared  intention  as  aforesaid.  The 
Vice-Chancellor  then  read  other  passages  in  the  answers 
relating  to  the  same  subject.  These  passages  incidentally 
shewed  the  opinion  which  the  defendant  entertained  of 
Gibson's  character,  whom  he  stated  to  have  been  in  many  re- 
spects generous  and  liberal,  though  he  admitted  that  he  was 

*  a  person  of  a  strong  money-getting  disposition." ] 

I  may  here  refer  to  some  parts  of  the  evidence  of  Mr. 
Cooper  bearing  on  the  same  subject.  He  has  been  exa- 
mined in  chief  on  both  sides,  is  mentioned  with  respect  in 
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1843.  the  defendant's  letter  of  June,  1840,  is  one  of  Gibson's 
executors,  and  appears  to  have  possessed  his  confidence. 
Both  Gibson  and  the  defendant  appear  to  have  thought 
well  of  him,  and  the  tone  and  manner  in  which  his  evidence 
is  given,  as  well  as  the  undoubted  facts  of  the  case,  induce 
me  to  consider  him  a  trustworthy  witness.  I  believe  what 
he  says.     [  The  Vice-Chancellor  then  read  portions 

of  the  evidence  of  Cooper.  This  witness  stated  that  for  the 
four  years  immediately  preceding  Gibson's  death,  during 
which  time  the  deponent  was  intimately  acquainted  with 
him,  he  learnt  that  the  defendant  was  the  medical  attend- 
ant of  himself  and  such  of  his  family  as  lived  with  him. 
The  defendant  was  for  that  period  on  kind  and  friendly 
habits  with  Gibson,  and  Gibson  always  spoke  of  him  with 
respect  and  as  a  friend,  and  had  confidence  in  him;  but 
the  deponent  never  heard  him  express  a  warm  interest  in 
his  professional  success  and  prosperity,  or  much  personal 

regard  for  him. ] 

The  defendant  never  informed  Cooper,  or  the  wife  and 
children  of  Gibson,  or  either  of  them,  or  any  member  of 
Gibson's  family,  or  of  his  household,  or  caused  or  directed 
any  such  person  to  be  informed,  in  Gibson's  lifetime,  of  the 
transaction,  whether  as  a  gift  or  as  a  sale,  before  or  after 
its  completion,  or  of  the  existence  of  any  intention  of  such 
a  kind;  nor  do  the  pleadings  and  evidence,  taken  together, 
enable  me  to  feel  satisfied  that,  excluding  Gibson  and 
the  defendant,  and  the  witness,  Westbury,  and  Mr.  Lee, 
any  person  who  knew  or  heard  of  the  transaction  in  ques- 
tion did  know  or  hear  of  it  in  Gibson's  lifetime  otherwise 
than  as  an  actual  sale  for  money  in  the  ordinary  sense  of 
the  term.  Westbury,  in  his  evidence,  says,  that  he  heard 
Gibson  say  to  Cooper  that  Gibson  had  sold  the  Leamington 
property  to  the  defendant.  This  person,  Westbury,  was 
clerk  to  Gibson,  and  collected  his  rents,— in  truth,  was  in 
his  service,  though  not  in  what  is  commonly  termed  a 
menial  capacity.    He  was  not  a  member  of  the  legal  pro*. 
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fession.  Messrs.  Simcox  and  their  clerk,  Mr.  Bower,  1843. 
were  professionally  concerned,  and  were  the  only  profes- 
sional persons  concerned,  in  the  transaction.  But  I  am 
not  enabled,  on  the  evidence,  to  say  that  Gibson  and 
Westbury,  and  the  defendant,  were  not  the  only  persons 
in  Gibson's  lifetime  apprised  of  the  real  nature  of  the 
transaction,  or  informed  that  a  gift  of  the  Leamington 
property  was  intended,  or  had  been  effected.  This  obser- 
vation is  subject  only  to  what  Mr.  Lee  says  in  his  evidence, 
and  to  what  passed  between  Mr.  Thomas  Simcox  and  the 
defendant  on  the  28th  of  February.  I  do  not  forget  that 
Mr.  Thomas  Simcox's  retention  of  that  in  his  memory 
during  the  succeeding  month  might  have  been  thought 
probable;  still  I  find  it  upon  the  materials  before  me  not 
possible  to  conclude  judicially  that  Messrs.  Simcox  and 
Mr.  Bower  were  not  deceived  and  misled  as  to  the  true 
character  of  the  transaction,  (not  using  the  words  "  de- 
ceived and  misled"  in  any  sense  offensive  to  Mr.  Russell 

or  to  Westbury).     [ The  Vice-Chancellor  then  read 

the  depositions  of  Mr.  Thomas  Simcox,  Mr.  Bower,  and  Mr* 
Lee,  the  defendant's  solicitor;  observing,  that  Mr.  Lee,  as 
the  defendant's  trustee,  in  the  indenture  of  24th  March, 
had  executed  that  deed,  but  at  what  time  did  not  appear. 
The  substance  of  these  depositions  was  as  follows:— 
Simcox  deposed,  that  •  on  the  28th  February,  1840,  the 
defendant  called  upon  him  at  his  office,  and  informed  him 
that  Mr.  Gibson  wished  to  make  him  a  present  of  a  house 
at  Leamington;  upon  which  the  deponent  observed,  that  his 
late  father  had  always  had  a  great  objection  to  professional 
men  receiving  gifts  from  their  clients ;  that  the  defendant 
then  said,  that  his  object  in  asking  the  question  was  to 
ascertain  whether  Mr.  Gibson  had  the  means  of  provide 
ing  for  his  family;  to  which  the  deponent  replied,  that 
he  believed  he  had.  The  deponent  then  stated,  that  on 
the  18th  March,  1840,  he  received  parol  instructions  from 
Westbury,  Gibson's  clerk,  for  the  preparation  of  a  convey* 
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1843.  ance  of  property  at  Leamington  Priors  from  Gibson  to  the 
defendant  for  £1000.  That  the  deed  was  prepared,  and 
the  deponent  gave  his  clerk,  Bower,  instructions  to  see  it 
executed,  and  the  money  paid.  The  deponent  never 
heard,  till  after  the  death  of  Gibson,  that  the  deed  did  not 
state  the  true  consideration. 

Bower  deposed  that  he  went,  by  the  instructions  of  Sim- 
cox,  to  see  the  deed  executed :  that  he  found  Gibson  and 
the  defendant  together  at  Gibson's  house;  that  the  deed 
was  executed  by  Mr.  Gibson  and  the  defendant  in  the  de- 
ponent's presence;  and  that  the  consideration  money  was 
paid  by  the  defendant  to  Gibson  in  bank-notes ;  that  no 
other  person  was  present  in  the  first  instance,  but  that 
Westbury  afterwards  entered.  No  observation  was  made 
which  led  the  deponent  to  think  that  the  transaction  was 
otherwise  than  an  ordinary  purchase. 

Lee  stated,  that  about  March,  1840,  he  was  consulted 
by  the  defendant  as  to  a  proposal  made  by  Gibson  to  con- 
vey to  him  certain  property  at  Leamington.  That  on  that 
occasion  the  defendant  said  that  he  had  called  on  Simcox 
as  the  attorney  for  Gibson,  to  ascertain  whether  Gibson 
could  with  propriety  carry  into  effect  his  intention,  and 
that  Simcox  had  assured  him  that  he  could  spare  it  out 
of  his  income.  That  the  deponent  thereupon  advised  the 
defendant  to  accept  Gibson's  offer*  That  the  defendant 
did  not  in  any  other  way  employ  the  deponent  profession- 
ally in  reference  to  the  transaction;  and  that  Simcox  did 
not  at  any  time  apprise  the  deponent  that  it  was  proposed 
or  intended  to  insert  his  name  as  a  trustee  in  a  convey- 
ance of  the  property!  or  enter  into  any  conversation 
with  him  on  the  subject  of  such  conveyance.  That  the 
defendant  did  not  conceal  or  make  any  secret  of  his  hav- 
ing received  a  gift  of  the  property  at  Leamington  from 
Gibson. ] 

On  the  18th  of  June,  1840,  Gibson  committed  suicide, 
being  then,  as  found  by  the  verdict  upon  an  inquest  held 
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by  the  coroner,  of  unsound  mind.     The  verdict  was  pro-         1843. 

bably  correct.     [ The  Vice-chancellor  then  read  the 

depositions  of  the  defendant  upon  his  examination  at  the 
inquest,  and  likewise  certain  passages  from  his  answer  on 
the  same  subject.  He  also,  upon  the  same  subject,  read 
the  evidence  of  Cooper  and  Westbury.  The  general  result 
of  the  evidence  of  the  last-named  witnesses  was,  that  Gib- 
son had  been  in  a  very  declining  state  of  health  from 
February,  1839,  to  his  death,  that  in  December,  1839, 
he  had  had  a  severe  attack  of  erysipelas,  and  that  dur- 
ing that  period  his  memory  was  much  impaired.  In 
Cooper's  opinion  he  was  occasionally  in  a  state  of  super- 
annuation for  four  years  previous  to  his  death.  The  de- 
fendant also  admitted,  that  during  a  severe  bodily  illness 
which  took  place  in  January  or  February,  1839,  Gibson  was 
subject  to  occasional  mental  wanderings  and  misconcep- 
tions. With  respect  to  the  particular  circumstances  which 
occurred  on  the  day  of  the  execution  of  the  deed,  Westbury 
deposed  as  follows : — 

On  the  23rd  March,  1840,  Thomas  Gibson  sent  me  to  his 
attornies,  Messrs.  Simcox,  to  inquire  if  the  conveyance  to 
Mr.  Russell  was  prepared,  and  if  so,  at  what  time  they 
could  wait  upon  him  with  it  to  be  executed ;  and  they  ap- 
pointed two  o'clock  the  next  day  for  that  purpose.  I 
believe  there  was  a  note  written  by  me  by  the  desire  of 
Gibson  on  the  same  day,  and  sent  to  the  defendant 
to  inform  him  of  the  appointment,  and  to  request  his 
attendance.  On  the  next  morning  Thomas  Gibson  reached 
out  his  cheque  book  and  gave  it  to  me,  desiring  me  to 
fill  up  a  cheque  for  £1000  on  the  Birmingham  Bank- 
ing Company,  payable  to  himself  or  bearer;  which  is 
now  produced  to  me,  &c.  I  filled  up  the  cheque,  and 
Thomas  Gibson  signed  it.  He  then  directed  me  to  get 
a  car,  that  he  might  go  with  me  to  the  bank,  and  he 
went  with  me  to  the  bank,  and  remained  at  the  door 
of  the  bank,  in  the  car,  while  I  went  in  for  the  money.    I 

vol,  n.  i  n.  c.  c. 
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1843.  presented  the  cheque  and  got  £1000  in  ten  £100  bank 
notes.  I  returned  to  said  Thomas  Gibson,  and  when  I  got 
into  the  car  I  gave  him  the  notes.  We  then  returned 
home.  When  we  got  into  the  house  he  took  out  the  notes 
and  counted  them,  and  put  them  into  his  pocket  again. 
He  then  sat  down  for  a  few  minutes,  and  said,  "  I  shall 
forget  what  to  do  with  these  notes  now."  I  then  wrote 
him  a  memorandum,  by  his  own  direction,  the  purport  of 
which  was,  to  the  best  of  my  recollection,  as  follows: — "T. 
G.  to  hand  these  notes  to  Mr,  Russell  as  soon  as  he  comes 
in,  and  before  the  arrival  of  Mr.  Simcox."  I  delivered 
this  memorandum  to  said  Thomas  Gibson,  who  put  it  out 
of  sight.  A  little  before  two  o'clock,  the  time  appointed 
for  the  meeting,  the  defendant  came.  This  note  or  me* 
morandum  then  lay  on  the  table.  I  left  the  room  to  look 
after  Mr.  Simcox.  It  was  about  three  o'clock  when  Mr. 
Bower  (Messrs.  Simcox's  clerk)  came.  He  and  I  went  into 
the  room  together,  where  the  defendant  and  Thomas  Gib- 
son were.  Bower  then  produced  the  deeds.  I  believe  the 
conveyance  was  then  read  over  by  Mr.  Bower,  and  signed 
by  Thomas  Gibson,  and  the  money  paid  by  the  defendant 
to  said  Thomas  Gibson,  in  the  notes  which  I  have  every 
reason  to  believe  I  had  so  fetched  from  the  bank  as  before 
stated.  The  deed  which  the  said  Thomas  Gibson  signed 
was  also  signed  by  the  defendant  and  attested  by  Mr. 
Bower.  Mr.  Bower  counted  the  notes:  there  were  ten 
£100  Bank  of  England  notes.  After  counting  them  he 
returned  them  to  Gibson,  who  put  them  into  his  pocket. 
Mr.  Bower  then  tied  up  the  deeds  and  laid  them  on 
the  table.  Thomas  Gibson  then  reached  out  two  bottles 
of  wine  and  some  cakes,  and  the  defendant,  Mr.  Bower, 
and  myself,  partook  of  them,  and  I  think  said  Thomas 
Gibson  had  a  glass.  We  sat  about  a  Quarter  of  an  hour, 
and  then  Mr.  Bower  left.  After  Mr.  Bower  left,  Gibson 
walked  about  the  room  and  seemed  rather  confused.  He 
put  his  hands  into  his  breeches  pocket,  pulled  out  the 
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notes,  and  offered  them  to  the  defendant.  I  said,  "  No,  1843, 
Sir,  70a  most  keep  those  notes  yourself;"  and  the  defend- 
ant put  his  hand  upon  said  Gibson's  shoulder,  in  a  familiar 
manner,  and  said,  "  No,  my  good  friend,  those  are  yours, 
put  them  up  safely;"  and  he  put  them  into  his  breeches 
pocket  again.  Defendant  then  laid  hold  of  the  deeds,  and 
wished  Thomas  Gibson  good  bye,  and  said,  "  I  suppose  I 
must  take  these  with  me  ?"  Gibson  said, "  Yes;"  and  the  de- 
fendant then  went  away,  taking  the  deeds  with  him.  ] 

A  case  containing  the  ingredients  that  I  have  men- 
tioned, must,  as  I  conceive,  upon  principle  and  authority 
be  viewed  as  a  case  upon  which,  without  more,  the  deeds 
could  not  be  supported;  that  is,  must  be  deemed primd 
facie  liable  to  be  impeached  in  equity,  so  as  to  throw  upon 
the  defendant  the  burthen  of  proof  to  sustain  them.  The 
whole  evidence,  however,  in  the  cause  (comprising  more, 
considerably,  than  I  have  stated)  is  contended  by  the  de- 
fendant to  be  together  sufficient  to  establish  these  three 
propositions: — First,  that  Gibson,  when  he  executed  the 
deeds,  was  of  sound  mind ;  secondly,  that  he  was  at  that 
time,  in  all  material  respects,  competent  to  the  transaction 
of  such  business ;  thirdly,  that  he  well  understood  the  whole 
matter,  and  needed  no  other  advice  or  assistance  respect- 
ing it  than  such  as  he  had. 

I  have  intimated,  and  I  now  say,  that  this  case  is,  in  my 
opinion,  such,  in  its  undoubted  and  unquestioned  circum- 
stances, as  to  render  it  incumbent  on  the  defendant  to 
establish,  by  evidence,  the  affirmative  of  these  propositions 
as  an  essential  condition  of  his  success  in  the  cause.  With 
regard  to  the  first  proposition,  it  is  clear,  and  admitted, 
that  in  the  early  part  of  the  year  1889,  Gibson's  mind  was 
disordered;  that,  temporarily  or  otherwise,  whether  in- 
duced by  bodily  ailments  or  otherwise,  he  was  then  for 
some  time  (shorter  or  longer)  under  insane  delusion.  The 
defendant  insists  that  Gibson  had,  in  or  before  the  autumn 
of  that  year,  completely  recovered  his  mental  health,  and 

i2 
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1843.  was,  throughout  the  first  four  months  of  1840,  of  perfectly 
sound  mind.  Upon  this  point,  however,  after  much  reflec- 
tion, I  am  not  satisfied.  It  may  he  that  during  this  period 
he  exhibited  on  all  occasions  perfect  aptitude  for  his  ordi- 
nary business.  I  assume  that  on  numerous  subjects  there 
was  at  this  time  no  observable  mark  or  symptom  of  un- 
soundness, and  that  conversations  might,  during  the  whole 
of  the  period,  have  been  held  with  him  on  topics  of  busi- 
ness, and  very  many  others,  in  which  no  trace  of  delusion 
would  have  been  exhibited.  But,  upon  one  subject,  if  not 
on  more,  it  is,  in  my  opinion,  upon  the  evidence,  doubtful, 
whether  symptoms  were  not  shewn  which  ought  to  lead  to 
the  conclusion  that  he  was  not,  during  the  first  four  months 
of  1840,  of  sound  mind.  I  refer  particularly  to  the  cir- 
cumstances regarding  his  wife.  I  am  aware  of  what  the 
defendant  says  on  the  subject.  I  am  aware  how  slightly, 
if  not  defectively,  some  matters  may  be  argued  to  be  put 
I  in  issue  by  the  bill.     I  am  aware  of  the  caution  with  which 

I  the  testimony  of  some  of  the  witnesses  is  to  be  received; 

yet,  with  all  these  considerations  before  me,  I  have  been 
unable  to  satisfy  myself  that  during  the  four  months  just 
mentioned,  Gibson  was  not  continuing  under  an  insane 
delusion.  If  he  was  so,  he  was  then,  of  course,  of  unsound 
mind.  Upon  this  point,  I  say  no  more  than  that  I  am  not 
free  from  doubt  concerning  it. 

The  defendant's  next  proposition  is,  that  Gibson  when 
he  executed  the  deeds  was,  in  all  material  respects,  com- 
petent to  the  transaction  of  such  business.  Assuming  him 
to  have  been  then  of  sound  mind,  yet  neither  upon  this 
point  am  I  satisfied  that  the  defendant  is  right.  Having 
regard  to  the  entire  evidence  of  Westbury,  to  the  differing 
accounts,  especially,  which  he  and  the  defendant  give  of 
some  passages,  at  which  they  were  both  present,  and  par- 
ticularly to  the  manner  in  which  they  speak  respectively 
of  the  memorandum  that  was  in  the  room  with  Gibson  on 
the  24th  of  March,  I  find  myself  left  in  doubt  as  to  the 
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state  and  course  of  the  matters  which  took  place  in  that  1843. 
room  on  that  day.  Bower,  whose  respectability  and  in- 
tegrity are  not  questioned  on  either  side,  and  could  not, 
probably,  be  with  reason  questioned,  does  not  seem  to 
have  been  intimate  with  Gibson,  and  may  not  have  had 
frequent  opportunities  of  observing  him.  If  Westbury's 
recollection  and  statements  are  correct,  Gibson's  memory 
was  at  the  time  in  a  strikingly  defective  state.  Some  me- 
morandum there  was,  and  the  defendant's  account  of  it, 
though  to  be  read  and  considered,  has  not  been  made 
evidence.  On  the  whole,  I  repeat,  that  the  entire  evi- 
dence in  the  case  considered  with  or  without  the  answers, 
but  considered  without  forgetting  the  caution  and  reserve 
with  which  some  parts  of  it,  unfavourable  to  the  defendant, 
ought  to  be  received,  does  not  enable  me  to  represent  my- 
self as  satisfied  that  when  Gibson  executed  the  deeds,  if  he 
was  of  sound  mind,  he  was  in  all  material  respects  compe- 
tent to  the  transaction  of  such  business. 

Upon  that  which  I  have  mentioned  as  the  defendant's 
third  proposition,  my  opinion  is,  also,  that  he  has  not 
established  it;  and  I  here  may  declare  affirmatively  my 
impression,  that  Gibson,  if  sane,  took  up  and  pursued  the 
notion  of  the  gift  in  question,  and  executed  the  deeds 
without  the  advice  and  protection,  which,  in  his  circum- 
stances, he  needed  and  ought  to  have  had. 

Comparing  the  evidence  of  Mr.  Simcox  and  Mr.  Bower 
with  the  evidence  of  Westbury  and  the  statements  of  the 
defendant,  it  appears  to  me  idle  to  suggest  that  Gibson 
had  for  any  substantial,  useful,  or  effective  purpose,  a  soli- 
citor, or  any  professional  or  fit  adviser  in  the  matter.  I 
say  "  fit  adviser,"  not  in  any  sense  disrespectful  to  West- 
bury.  His  station  and  position  appear  to  me  not  to  have 
qualified  him  for  such  a  duty,  if  he  had  attempted  the 
performance  of  it.  He  was,  in  effect,  merely  the  servant, 
though  not  a  menial  servant,  of  Gibson,  and  seems  to 
desire  to  be  understood  as  having  considered  that  all  he 
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1843.  had  to  do  was  to  obey  his  master's  orders.  Neither  the 
\  "  '  plaintiff  nor  Mr.  Cooper,  nor  in  truth  any  person,  was 
consulted  on  the  subject.  Had  some  disinterested  person 
of  discretion,  and  weight,  and  consideration,  whether  in  or 
out  of  the  legal  profession,  been  consulted,  the  amount  of 
the  old  man's  fortune,  the  proportion  between  it  and  the 
gift,  the  situation  and  prospects  of  his  children  and  of  the 
family  of  his  son  Henry,  the  certainty  that  the  truth  of 
the  transaction  must  come  out,  the  eccentric  and  doubt- 
ful character  belonging  to  a  simulated  sale,  the  possibility 
that  before  his  death  his  own  views  or  position  or  the 
position  of  the  defendant  might  be  materially  varied,  the 
suggestion  of  a  will,  or  of  a  deed  of  gift  with  a  power  of 
revocation,  might  have  been  judiciously,  and  with  effect, 
brought  under  his  attention.  I  think  that  all  the  consider- 
ations properly  belonging  to  the  matter  were  not  brought 
before  him,  if  he  was  capable  of  understanding  or  attend- 
ing to  them.  Assuming  that  he  himself  suggested  an 
apparent  sale,  how  came  he  to  do  so  ?  Effectual  conceal- 
ment of  the  gift  could  not  rationally  have  been  hoped. 
Enquiries  and  investigation  must,  in  reason,  have  been 
expected  to  take  place  sooner  or  later.  Was  it  in  view  to 
exhibit  in  this  way  to  the  defendant,  or  otherwise,  that  the 
gift  to  him  was  in  effect  of  £1000?  This  notion  would 
seem  improbable,  and  almost,  if  not  quite,  childish.  Did 
the  old  man  imagine  that  a  deed  of  gift  could  not  be  made 
irrevocable,  and  therefore  prefer  a  pretended  sale  ?  This 
also  is  an  improbable  theory,  and  I  see  no  grounds  on 
which  to  form  it.  Or,  lastly,  did  it,  whether  erroneously 
or  otherwise,  occur  to  the  mind  of  some  person  that  though 
a  donor  may  generally  sell  or  mortgage  as  against  his  own 
voluntary  conveyance,  where  the  donee  has  not  dealt  with 
the  subject  for  value ;  yet  it  may  be  difficult  or  impossible 
to  do  so,  where  the  deed  really  of  gift  is  in  form  and  ap- 
pearance one  of  sale?  I  do  not  suppose  that  this  occurred 
to  the  understanding  of  Gibson. 
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I  confess  myself  at  a  loss  to  account,  in  any  manner        1843. 
favourable  to  the  validity  of  the  transaction,  for  the  form 
which,  whether  upon  Gibson's  suggestion  or  otherwise,  it 
was  made  to  bear. 

As  a  gift  of  such  value,  assuming  Gibson  to  have  felt 
gratefully  and  affectionately  towards  the  defendant's  late 
father,  and  kindly  towards  the  defendant  himself — assuming 
that  an  intention  to  make  him  a  present  had  been  occa- 
sionally mentioned  by  Gibson,  and  recollecting  what  ap- 
pears in  the  case  as  to  the  assistance  that  he  had  rendered 
the  defendant  in  his  early  life — I  am  unable  to  consider  it 
as  one  likely  to  have  been  made  by  a  man  of  Gibson's 
hard,  and  close,  and  thrifty  disposition,  in  the  vigour  of 
his  intellect. 

The  dates  of  his  will  and  codicils  appear  to  be  16th 
November,  1826,  20th  July,  1838,  and  19th  January, 
1839.  To  two  of  them  Mr.  John  Simcox,  to  two  of  them 
Mr.  Bower,  and  to  one  of  them  the  late  or  the  present  Mr. 
Thomas  Simcox,  is  an  attesting  witness.  Neither  of  these 
three  instruments  contains,  as  I  understand,  any  gift  or 
provision  except  in  favour  of  the  testator's  wife,  children, 
and  descendants.  Though,  with  reference  to  the  gift  of 
£1000  to  the  charity,  it  may  be  a  slight  or  unfounded  re- 
mark to  compare  its  date  with  that  of  the  composition  of 
the  somewhat  remarkable  memoir  of  his  life  (a  production 
not  sparing  in  his  praise),  yet  it  is  difficult  to  avoid  remem- 
bering how  near  this  gift  was  in  time  to  a  period  when  he 
was  certainly  disordered  in  mind,  or  how  the  defendant 
states  himself  to  have  considered  it  at  the  time,  or  observ- 
ing, that,  had  Gibson  been  of  a  free,  open,  and  generous 
turn  of  mind,  such  gifts  as  these  were  very  large  for  a  man 
of  his  fortune,  and  were,  in  the  state  of  his  family,  such 
as  mankind  in  general  would  not  have  deemed  prudent. 

These  being  my  views  of  this  matter,  taken  upon  reflec- . 
tion,  without  relying  on  all  the  evidence  unfavourable  to 
the  defendant's  case  (some  portions  of  which  seem  to  me 
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1843.  to  be  of  very  questionable  weight),  I  find  it  impossible  to  say 
that  these  deeds  can  stand.  I  think  that  they  must  fail  on 
principles  perfectly  familiar  in  this  Court,  and  which  it  has 
long  both  in  theory  and  in  practice  recognized.  During 
the  argument  I  referred  to  fVettea  v.  MidcUeton,  and  I  may 
now  repeat,  that,  though  the  particular  circumstances  were 
there  specifically  very  different  from  the  facts  before  me, 
the  judgment  of  Lord  Thurlow  contains  observations  far 
from  inapplicable  to  some  parts  of  the  present  case. 

The  bill  is  not  without  inaccuracies.  It  contains  some 
statements  which  are  unnecessarily  harsh,  and  bear  against 
the  defendant  to  an  extent  that  the  evidence  in  the  cause 
does  not,  in  my  judgment,  support.  I  desire  particularly 
to  be  understood  as  not  adopting  or  going  along  with  all 
that  the  bill  contains — a  remark  which  I  make  without 
meaning  directly  or  indirectly  any  censure  upon  the  learn- 
ed  counsel  who  has  signed  it. 

.  There  having  been  no  objection  on  the  plaintiff's  part  to 
the  reception  of  the  evidence  in  favour  of  the  defendant's 
reputation,  and  the  respect  and  esteem  in  which  he  is 
held  by  his  friends  and  society,  I  listened  readily  and 
attentively  to  it — evidence  certainly  by  which  he  has 
reason  to  be  much  gratified.  But,  of  course,  I  could  not 
allow  it  to  have  any  weight  with  me  judicially. 

I  may,  however,  be  permitted  to  say,  that,  having 
heard  that  evidence,  it  is  highly  satisfactory  to  me  to 
find  myself  able  on  judicial  grounds  to  mark  my  sense 
of  the  result  of  comparing  the  bill  with  the  evidence  by 
relieving  him  from  a  portion  of  the  costs  of  the  suit.  The 
point  of  division  is,  in  my  judgment,  the  time  of  filing  the 
replication.  By  that  time  the  defendant,  who  may  not 
originally  have  much  considered,  or  may  not  have  dis- 
tinctly recollected  the  circumstances  of  the  case,  had  had 
his  attention  called  closely  and  particularly  to  them,  and 
had  had  opportunities  of  taking  the  best  advice.  By  that 
time  a  proposal  might  have  been  made,  which,  without 
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grounding  any  proper  feelings,  or  affecting  him  prejudi-  1843. 
dally  in  the  minds  of  persons  capable  of  forming  a  sound 
opinion  as  to  the  matter,  would  either  have  then  termi- 
nated the  litigation,  or  very  possibly  have  enabled  the 
Court  to  deal  with  the  subsequent  costs,  in  a  manner  dif- 
ferent from  that  in  which  it  now  appears  to  me  right  to 
dispose  of  them.  Upon  the  whole  case  the  decree  of  the 
Court  is,  to  declare  that  the  deeds  of  March,  1840,  cannot 
standi  and  to  set  them  aside  with  the  usual  consequential 
directions ;  to  give  no  costs  up  to  the  replication  on  either 
side,  and  to  direct  the  costs  after  the  replication  to  the 
present  time  to  be  paid  by  the  defendant;  reserving  sub- 
sequent costs,  with  liberty  to  apply. 


Hoabe  v.  Hornby.  Jan.  21th. 

JOHN  HORNBY,  by  his  will  dated  the  27th  February,  a  testator 
1802,  amongst  other  devises  and  bequests  therein  con-  ^e  ofhUEng"-' 
tained,  bequeathed  25,000/.  to  trustees,  upon  trust  to  in-  JJ^J^ 
vest  the  same  in  the  funds,  and  pay  the  dividends  to  the  property. 

*  .  Neither  of  the 

testator's  wife,  Jane  Hornby,  for  her  life,  or  until  her  second  wills  referred  to 
marriage;  and  upon  her  decease  or  second  marriage,  to  di-  daughter!  who" 
vide  the  capital  amongst  his  children :  the  shares  of  the  sons  waf  ent5tJed  to 

r  ^°  '  personal  pro- 

to  be  vested  at  the  age  of  twenty-one,  and  those  of  the  daugh-  perty  under 
ters  at  twenty-one  or  marriage;  with  benefit  of  survivorship  cuted,  pre- 
ss to  the  shares  of  sons  dying  under  that  age,  or  daughters  triage?  a" 
dying  under  that  age  unmarried.    And  the  testator  gave  settlement  of 

*  .  various  descrip- 

and  bequeathed  all  the  rest  and  residue  of  his  personal  es-  tions  of  per- 

tate,  after  payment  of  his  just  debts  and  funeral  expenses,  ""£$££^1 

to  his  eldest  son  William  Hornby  absolutely,  and  appointed  d1J^Jj  h^det 

his  sons  William  and  John  Hunter  Hornby  his  executors,  the  English 

will,  but  not 
mentioning  or 
referring  to  her  property  under  the  American  will.    The  settlement  contained  a  clause  pro- 
viding that  such  further  personal  estate  (if  any)  as  should  during  her  life  become  vested  in  or 
accrue  to  or  be  assignable  by  her  and  her  husbajid,  should  be  assigned  upon  the,  trusts  of  the  set- 
tlement :— Held,  that  this  clause  did  not  affect  her  American  property.  ,,  . 

/J.  JL^./f? 
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1843.  This  will  did  not  relate  to  any  property  of  the  testator 

other  than  property  in  England. 

The  same  testator  being  seised  and  possessed  of  consi- 
derable real  and  personal  estate  in  the  United  States  of 
America,  by  a  will  or  testamentary  writing  duly  executed 
according  to  the  laws  of  that  country,  dated  the  22nd 
March,  1831,  gave,  devised,  and  bequeathed,  all  his  pro- 
perty both  real  and  personal,  and  of  what  nature  or  kind 
soever,  in  the  United  States  of  America,  unto  his  sons 
William  Hornby  and  John  Hunter  Hornby,  their  heirs, 
executors,  and  administrators,  upon  trust  that  they  and  the 
survivor  of  them,  and  the  heirs,  executors,  and  adminis- 
trators of  such  survivor,  or  other  the  acting  trustee  or 
trustees  for  the  time  being  of  that  his  will,  should  hold 
and  possess  the  same,  upon  trust,  and  that  they  should,  as 
soon  as  conveniently  might  be  after  his  decease,  sell  and 
absolutely  dispose  of  the  said  property  or  such  part  or  parts 
thereof  as  should  not  consist  of  money,  and  pay  over  the 
net  proceeds  of  his  real  estate  that  should  remain  un- 
sold at  the  time  of  his  death,  to  and  amongst  all  his 
sons,  as  therein  mentioned,  and  the  net  proceeds  of  the 
personal  estate  consisting  of  bonds  and  mortgages  and 
contracts  or  agreements  for  lands,  notes,  or  other  articles 
of  personal  property,  to  and  among  all  his  sons  and 
daughters  that  should  survive  him,  with  the  exception  of 
his  daughter  Ann  Hornby,  for  whom  he  had  otherwise 
provided,  equally  to  be  divided  between  and  among  them ; 
the  shares  of  the  sons  to  become  a  vested  interest  upon 
their  respectively  attaining  twenty-one,  and  those  of  the 
daughters  upon  their  respectively  attaining  twenty-one  or 
marrying* 

This  will  applied  only  to  the  testator's  property  in 
America. 

The  testator  died  in  1832,  leaving  his  widow  surviving 
him,  and  also  fourteen  children,  all  of  whom,  except  Ann, 
attained  the  age  of  twenty-one  years. 
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The  English  will  was  duly  proved  in  England.  1843 

By  the  proceedings  in  a  cause  of  "Law  v.  Hunter"  and 
other  suits,  a  sum  of  88,883/.  6*.  Sd.  £3  per  cent.  Reduced 
Annuities,  was  declared  to  be  in  substitution  for  the  be* 
quest  of  £25,000  under  the  testator's  English  will 

By  an  indenture  of  settlement  dated  the  1st  May,  1834, 
made  on  the  marriage  of  Caroline  Hornby,  one  of  the  tes- 
tator's children  (who  had  attained  twenty-one),  with  the 
plaintiff  William  Hoare,  reciting  that  Caroline  Hornby 
was  absolutely  beneficially  entitled  to  the  several  sums  of 
8626/.  16*.  Id.  £8  per  cent.  Consols,  and  1803/.  2*.  4A 
Bank  stock,  then  standing  in  the  names  of  trustees  in  trust 
for  her;  and  reciting  the  will  of  Ann  Hunter  and  certain 
suits  consequent  thereon,  under  which  Caroline  Hornby 
took  a  reversionary  interest  in  the  several  sums  of  10,757/. 
2s.  lid.  Bank  stock,  21,482/.  17*.  2d.  £&  per  cent.  Consols, 
and  8069/.  11*.  7d.  £8 10s.  per  cent.  Annuities  which  were 
then  in  Court,  to  the  credit  of  those  causes ;  and  reciting 
the  English  will  of  John  Hornby,  and  that  Caroline  was  en- 
titled to  a  reversionary  interest  in  one-thirteenth  share  of 
the  before-mentioned  sum  of  88,8887. 6*.  Sd.  stock  expectant 
upon  the  life  interest  of  her  mother  therein;  and  further 
reciting  that,  upon  the  treaty  regarding  the  settlement  or 
settlements  which  it  might  be  reasonable  and  proper  to 
make  upon  the  said  intended  marriage,  it  was  agreed  that 
the  said  sums  of  8726/.  16*.  Id.  £3  per  cent.  Consolidated 
Bank  Annuities,  and  1803/.  2s.  Ad.  Bank  stock,  then 
standing  in  the  names  of  William  Hornby  and  Robert 
Carrick  Buchanan  in  trust  for  the  said  Caroline  Hornby 
in  the  books  at  the  Bank  of  England,  should  be  settled  in 
manner  thereinafter  mentioned,  and  that  she  should  assign 
her  one-thirteenth  part  or  share,  being  the  vested  interest 
to  which  she  was  entitled  in  reversion  as  thereinbefore  was 
mentioned,  of  and  in  the  said  sum  of  88,888/.  6s.  Sd.  £3  per 
cent.  Reduced  Annuities,  and  also  all  such  share  or  shares  as 
should  or  might  thereafter  accrue  to  her  of  and  in  the  same, 


124  CASES  IN   CHANCJKT. 

1843.  ^  and  also  all  such  further  part  or  share  as  she  the  said  Caro- 
line Hornby  might  become  entitled  to,  of  and  in  the  said 
several  sums  of  10,757/.  2*.  1  Id.  Bank  stock,  21,482/.  17s.2d. 
Bank  £3  per  cent.  Consolidated  Annuities,  and  8069/.  11*.  7d. 
£3 10*.  per  cent.  Annuities,  then  remaining  in  Court  unto 
the  trustees  thereinafter  named,  upon  the  trusts  therein- 
after expressed  or  declared  of  and  concerning  the  same 
respectively;  and  it  was  further  agreed,  that  such  other 
perianal  estate  as  the  said  Caroline  Hornby  should  become 
entitled  to,  except  as  thereinafter  excepted,  should  be  settled 
in  manner  thereinafter  mentioned:  It  was  witnessed,  that, 
in  pursuance  of  the  said  agreement  on  the  part  of  the  said 
Caroline  Hornby,  and  in  consideration  of  the  said  intended 
marriage,  she  the  said  Caroline  Hornby,  with  the  privity, 
consent,  and  approbation  of  the  plaintiff,  bargained,  sold,  and 
assigned  unto  the  said  William  Hornby  and  Robert  Carrick 
Buchanan,  all  the  said  reversionary  vested  interest  of  her 
the  said  Caroline  Hornby,  of  and  in  the  said  one-thirteenth 
part  or  share  of  the  said  sum  of  88,888/.  6*.  8d.  £8  per 
cent.  Reduced  Annuities,  and  also  all  such  further  and  other 
share  or  shares,  as,  by  the  happening  of  any  contingency  or 
contingencies,  should  or  might  survive  or  accrue  to  her,  and 
all  such  dividends  or  interest  as  should  or  might  become 
payable  to  her  in  respect  of  the  said  original  or  accruing 
part  or  share,  or  parts  or  shares,  from  and  after  the  decease 
of  the  said  Jane  Hornby,  widow,  party  thereto,  or  on  her 
marrying  again,  and  also  the  reversionary  share  and  in- 
terest, shares  and  interests,  as  well  original  as  accruing,  to 
which  the  said  Caroline  Hornby  might  become  entitled 
of  or  in  the  said  sums  of  10,757/.  2s.  lid.  Bank  stock, 
21,482/.  17*.  2d.  Bank  £8  per  cent.  Consolidated  Bank 
Annuities,  and  8069/.  11*.  Id.  j£3  per  cent.  Bank  An- 
nuities, and  all  such  dividends  or  interest  thereof  as  she 
should  or  might  become  entitled  to  in  respect  of  the  same 
Bank  stock,  £8  per  cent.  Consols,  and  £8  10*.  per  cent. 
Annuities;  to  have,  hold,  receive,  and  take  the  said  rever- 
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sionary  parts  or  shares,  and  all  and  singular  other  the  pre-  1843. 
mises  thereinbefore  assigned  unto  the  said  William  Hornby 
and  Robert  Carrick  Buchanan,  their  executors,  adminis- 
trators, and  assigns,  npon  trust  that  the  trustees  or  trustee 
for  the  time  being  should  receive  the  dividends  of  the  said 
sum  of  1808/.  2*.  4tf.  Bank  stock  as  the  same  should  be- 
come payable,  and  should,  during  the  joint  lives  of  the  said 
Caroline  Hornby  and  the  plaintiff,  pay  the  same  into  the 
proper  hands  of  the  said  Caroline  Hornby,  or  as  she  should 
by  writing  appoint,  free  from  the  debts,  disposal  or  control 
of  the  plaintiff,  and  should  pay  the  dividends  of  the  re- 
mainder of  the  trust  funds  to  the  plaintiff  for  his  life ;  and 
after  his  decease  should  pay  the  dividends  of  the  whole 
of  the  trust  funds  to  Caroline  Hornby  for  her  life ;  and  after 
the  decease  of  the  survivor  of  the  said  Caroline  Hornby 
and  the  plaintiff,  should  stand  possessed  of  the  trust  funds 
for  the  benefit  of  the  children  of  the  marriage,  and  in  default 
of  children  for  the  benefit  of  the  next  of  kin  of  Caroline 
Hornby  as  therein  mentioned. 

The  indenture  then  contained  the  following  clause : — 
"  And  it  is  hereby  further  agreed  and  declared,  that  if  the 
said  intended  marriage  shall  take  effect,  all  such  further  or 
other  portion  or  personal  estate  (if  any)  as  shall,  during  the 
life  of  the  said  Caroline  Hornby,  become  vested  in  or  accrue 
to  her,  or  as  shall  or  may  be  assignable  by  them  the  said 
William  Hoare  and  Caroline  Hornby,  or  either  of  them, 
in  law  or  equity,  either  for  a  vested  or  contingent  interest, 
shall  be  assigned  unto  them  the  said  William  Hornby  and 
Robert  Carrick  Buchanan,  their  executors,  administrators, 
and  assigns,  upon  such  and  the  same  trusts,  and  for  such 
and  the  same  intents  and  purposes,  and  under  and  subject 
to  the  same  provisoes,  declarations,  and  agreements  as 
are  hereinbefore  expressed  of  and  concerning  the  said  sum 
of  1808/.  2s.  44.  Bank  stock  hereinbefore  assigned,  or  ex- 
pressed or  intended  so  to  be,  or  the  stocks,  funds  or  seen- 
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1843.  rities,  which  shall  or  may  be  substituted  for  the  same, 
or  arise  therefrom,  or  such  of  the  said  trusts,  intents,  pur- 
poses, provisoes,  declarations,  and  agreements,  as  shall  be 
subsisting  or  capable  of  taking  effect  or  being  performed ; 
but  it  is  nevertheless  also  agreed  and  declared,  that  the 
proviso  lastly  hereinbefore  contained  shall  not  extend  to 
any  specific  chattel  or  bequest,  nor  to  any  pecuniary  legacy 
or  interest  which  the  said  Caroline  Hornby  may  from  time 
to  time  become  entitled  to,  either  in  possession  or  rever- 
sion, unless  every  such  legacy  or  interest  at  each  time 
amount  in  value  to  the  sum  of  £500  sterling. 

The  marriage  was  solemnised  soon  after  the  date  of  this 
indenture,  and  there  were  three  children  of  the  marriage. 

During  the  time  that  elapsed  between  the  death  of  Mr. 
Hornby  in  1882  and  the  year  1841,  his  agent  in  America 
transmitted  to  this  country  considerable  sums  in  respect  of 
Mr.  Hornby's  personal  estate  in  America,  of  which  the  sum 
of  £2700,  as  Mrs.  Hoare's  share,  was  paid  over  to  the  trustees 
of  the  settlement,  and  by  them  invested  in  their  names  in 
the  funds.  The  plaintiff  being  advised  that  that  fund  was 
not  included  in  the  settlement,  filed  his  bill  against  the  trus- 
tees of  the  settlement  and  against  his  wife  and  children, 
claiming  it  in  his  marital  right 

Mr.  Simpkinson  and  Mr.  Stinion,  for  the  plaintiff. 

Mr.  Spence  and  Mr.  Sergeant  for  the  defendants,  the 
trustees. 

Mr.  Goodeve  for  the  defendant,  Mrs.  Hoare. 

Mr.  Chandless  for  the  defendants,  the  children,  contended 
that  the  words  of  the  settlement  were  sufficient  to  comprise 
the  American  property,  and  he  particularly  relied  on  the 
word  "  accrue  "  as  being  a  word  of  very  extensive  signifi- 
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*=■-  cation.     He  cited  Qraffley  v.  Humpage  (a),  James  v.  Du- 

^  rani  (&),  and  Blytlie  v.  Granville  (c). 

n  The  cases  of  £tf/mtr  v.  Joy  (d)  and  Daniel  v.  Dudley  (e) 

~-r  were  also  mentioned,     * 

C  Thx  Vice-chancellor  (after  stating  the  facts). — As 

•j  to  the  disposition  of  the  American  property,  the  mode 

r-  of  dealing  with  it  was  to  divide  it  into  small  portions, 

t  and  to  sell  them  to  the  settlers.    The  resident  agent  was 

continually  converting  it  into  personalty  from  month  to 
i  month  and  from  week  to  week.    The  effect  of  the  Ameri- 

can will  was  to  give  the  property  comprised  in  it,  both 
unconverted  and  converted,  to  the  sons  and  daughters  of 
the  testator  upon  their  attaining  twenty-one,  or  the 
daughters  marrying;  with  the  usual  clause  of  survivor- 
ship in  the  case  of  sons  dying  under  the  age  of  twenty- 
one,  or  daughters  dying  under  that  age  unmarried. 
Caroline  was  one  of  the  testator's  thirteen  children,  and, 
having  attained  her  majority,  acquired  a  vested  interest 
in  all  sums  to  be  received  from  time  to  time  from  the 
American  property,  under  the  provisions  which  I  have 
mentioned.  She  had  also  other  considerable  property  in 
the  Bank  of  England.  She  was  also  entitled  in  reversion 
under  her  father's  English  will  to  various  descriptions  of 
property  in  England,  expectant  upon  her  mother's  life 
estate.  A  marriage  was  agreed  upon  between  herself 
and  Mr.  Hoare,  the  present  plaintiff,  after  she  had  at- 
tained her  majority.  The  marriage  settlement,  with  con- 
siderable minuteness  and  at  considerable  length,  recites 
the  instruments  under  which  she  had  acquired  her  pro- 


Co)  lBeav.46.  (<*)  4  Sim.  48;    3  M.  &  K. 

(*)  2  Beav.  177.  197. 

(c)  6  Jur.  961.  (0  1  Phillips,  1. 
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1843.  perty,  but,  though  mentioning  her  father's  English  will, 
does  not  in  any  manner  mention  or  refer  to  the  American 
will ;  nor  does  the  English  will  refer  to  the  American ; 
therefore  in  no  sense  was  the  American  will  contained 
or  embodied  in  the  settlement.*  After  going  through 
the  description  of  various  sorts  of  property,  the  set- 
tlement recites  an  agreement  that  they  should  be  set- 
tled. The  recital  ends  thus :  "  it  is  further  agreed,  that 
such  other  personal  estate  as  the  said  Caroline  Hornby 
shall  become  entitled  to,  shall  be  settled  as  hereinafter 
mentioned."  Now,  in  my  view  of  the  correct  construction 
of  the  language  here  used,  the  right  to  the  unreceived 
American  fund  was  that  to  which  she  had  become  entitled, 
and  not  one  to  which  she  would  become  entitled.  The 
words  "shall  become  entitled"  cannot,  I  think,  be  refer- 
red to  property  which  had  already  devolved  to  her.  Still 
I  agree  that  if  the  intention  required  it,  these  words  might 
receive  a  construction  different  from  what  is  usually  ap- 
plied to  them.  Before,  however,  the  Court  departs  from 
what  is  ordinarily  the  correct  interpretation,  it  must  be 
satisfied  that  the  intention  of  the  parties  does  require  it; 
But  in  this  case,  not  only  the  intention  does  not  impera- 
tively require  it,  but  the  probability  of  intention  seems  the 
other  way.  Judging  from  the  materials  which  I  have  be- 
fore me,  and  from  them  alone,  it  is  probable  that  if  the 
American  property  was  to  have  been  settled,  it  would  have 
been  expressly  mentioned,  and,  being  of  an  assignable  na- 
ture, would  have  been  assigned.  On  the  contrary,  no 
part  of  that  property  is  assigned.  Though  in  form,  and  ac- 
cording to  custom  and  habit,  assignable,  it  is  left  to  be 
operated  upon  by  the  covenant  to  which  reference  has 
been  made.  That  covenant  is  found  in  these  words: 
— "  And  it  is  hereby  further  agreed  and  declared,  that  if 
the  said  marriage  shall  take  effect,  all  such  further  or 
other  portion  or  personal  estate,  1/  any,  as  shall  during  the 
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life  of  the  said  Caroline  Hornby  become  vested/'  &c.  The  1843. 
words  "  if  any "  import  an  uncertainty  in  the  minds  of 
those  who  prepared  the  settlement  whether  there  would 
he  any  property  of  the  description  there  mentioned.  The 
word  "shall"  imports  futurity,  and  this  is  followed  by 
the  words  "  during  the  life  of  the  said  Caroline  Hornby 
become  vested."  But  this  property  (according  to  the 
ordinary  use  of  words)  was  vested.  It  was  not  meant  to 
express  by  the  word  "vested"  that  the  person  should  have 
the  actual  possession  of  the  property :  the  word  is  used 
in  its  ordinary  sense.  But  here  the  property  was  vested 
in  right;  it  could  not  therefore  become  vested.  The 
word  "  accrue "  means  accrue  by  a  fresh  and  new  title. 
It  would  be  altogether  erroneous  to  apply  that  term 
to  the  mere  manual  reception  of  what  was  already  vested 
in  her.  Then  follow  the  words  "  shall  or  may  be  assign- 
able by  them/'  It  is  true  that  the  property  in  ques- 
tion was  assignable  by  them;  but  the  words  "shall  or 
may,"  both  indicating  futurity,  (and  "may"  indicating 
contingency  also),  shew  that  the  parties  contemplated  only 
what  was  to  be  assignable  by  them  at  a  future  time. 
It  would  be  erroneous,  therefore,  and  improper,  upon 
the  materials  before  me,  if  I  were  to  hold  that  the 
settlement  extended  to  property  then  due  or  coming  to 
Mrs.  Hoare,  in  respect  of  the  American  estate.  Upon 
the  cases  of  Grafftey  v.  Humpage,  James  v.  Durant,  and 
Blythe  v.  Granville,  I  desire  to  be  understood  as  neither 
stating  nor  intimating  any  opinion.  Those  decisions  pro- 
ceeded upon  the  instruments  and  facts  which  were  in 
question  in  those  cases.  I  decide  this  case  upon  a  different 
instrument  and  different  facts. 

Declare  that,  according  to  the  true  construction  of  the  settlement, 
the  share  and  interest  of  Mrs.  Hoare  under  the  American  will  were  not 
affected  by  the  settlement ;  without  prejudice  to  the  question,  whether 
there  is  or  is  not  any  case  for  reforming  the  settlement. 

VOL.  II.  K  N.  C  C. 
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Jan.  nth.  CAV£  V'  CoRK' 

Upon  the  death  I3Y  an  agreement  dated  the  20th  April,  1812,  and  made 

of  annate,"  between  William  Beslee,  of  the  one  part,  and  George 

wh^deTaT  Br°°k  Ow*,  of  the  other  part,  the  former  agreed  to  sell  to 

order  in  a  suit  the  latter  the  fee  simple  of  certain  freehold  property,  of 

in  Chancery 

had  been  aP-  gavelkind  tenure,  situate  at  Laybourne,  in  the  county  of 


^i£5T  Kent>  *»  tha  sum  of  £700. 


personal  estate       £t  the  time  of  the  execution  of  the  agreement,  £60  was 

for  the  purposes  ^3  ' 

of  his  win,  filed  paid  on  account  of  the  purchase  money,  and  Cork  was  let 

their  bill  against  .    ,  .  .__  .  __      ..._     ,      ,  _    - 

the  representa-  into  possession  of  the  premises.  The  title  deeds  were  left 
purchaser(6for  *n  *be  hands  of  his  solicitor,  bnt  no  conveyance  was  ever 
specific  per-      made  to  him. 

fonnance  of  the 

agreement  for  Some  time  afterwards,  Cork  paid  £150  on  further  ac- 
commenceV  *  count  of  the  purchase  money ;  and  in  June  1820,  which 
o^of  th^Vr^-  wa8  *****  that  P*ym«nti  his  solicitor  wrote  a  letter  to  Bes- 
tees,  who  was    lee  stating  that  Cork  was  in  bad  health  and  had  agreed  to 

also  executor  of 

the  vendor,  transfer  the  estate  to  his  son  William  Cork,  and  proposing 
that  the  suit '  ttat  the  conveyance  should  be  made  to  the  son,  the  residue 
whoii^abated!6  of  the  Purchase  money  (£500)  being  secured  by  way  of 

A  bin  for       mortgage  of  the  premises, 
fonnance  of  a         In  answer  to  this  letter,  Beslee,  by  letter,  stated  that  if 
uS^SnS^  **  would  be  an  accommodation  to  Mr.  Cork,  junior,  to  have 
UtCin"the  hek  ^^  left  on  mortgagei  and  the  interest  regularly  paid,  he 
of  a  purchaser,   should  not  object  to  let  that  sum  remain  on  mortgage  to 

alleging  that  he  J 

in  his  ancestor's  him. 

upot'hlin^if  George  Brook  Cork  never  made  any  transfer  of  the 
the  contract,      property  to  his  son  William  Cork,  but  William  Cork 

To  this  suit  the   r     r      *  ' 

administratrix    subsequently  to  these  letters  paid    to   Beslee   various 

chaser,Pwho       sums  on  account  of  interest  on  the  balance  of  the  pur- 
died  many 
years  before  the 

filing  of  the  bill,  was  made  a  defendant,  and  upon  her  death  (after  alleging  by  her  answer 
that  the  intestate's  estate  had  been  duly  administered)  the  suit  was  revived  against  the 
grantee  of  limited  letters  of  administration  de  bonis  turn  of  the  effects  of  the  purchaser,  the 
plaintiff  not  seeking  any  general  administration  :  qtuere,  whether  such  grantee  was  a  proper 
and  sufficient  party  to  the  revived  suit,  or  whether  the  general  personal  representative  of  the 
purchaser  ought  to  have  been  made  a  party. 
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chase  money,  and  also  paid  £100  farther  part  of  the        1843. 
purchase  money. 

In  January,  1829,  Beslee  died  intestate  as  to  his  real 
property,  leaving  William  Alexander  Barr  his  heir  accord- 
ing to  the  custom  of  gavelkind,  and  having  by  his  will 
appointed  John  Barr  and  William  Cave  his  executors,  who 
duly  proved  the  will.  John  Barr  afterwards  died ;  and  in 
a  suit  of  "  Barr  *.  Cave/9  Charles  Gaunt  and  George  Tur- 
ner were  appointed,  jointly  with  William  Cave,  trustees  of 
the  personal  estate  of  Beslee  for  the  purposes  of  his  will; 
and  indentures  of  assignment  and  re-assignment  were  exe- 
cuted for  vesting  in  them  the  trust  premises. 

George  Brook  Cork  died  many  years  ago  intestate,  leav- 
ing William  Cork  and  Thomas  Cork  his  gavelkind  heirs; 
and  letters  of  administration  of  his  personal  estate  were 
granted  to  his  widow,  Elizabeth  Cork. 

The  bill,  which  was  filed  by  Cave,  Gaunt,  and  Turner, 
against  William  and  Thomas  Cork,  W.  A.  Barr,  and  Eliza- 
beth Cork,  prayed  that  William  Cork  might  be  decreed  to 
pay  to  the  plaintiff  the  balance  of  the  purchase  money,  vis. 
£400,  or  that  the  mortgaged  premises  might  be  sold  for 
that  purpose,  or  otherwise  foreclosed. 

Upon  the  cause  coming  on  for  hearing  in  Hilary  Term 
1842,  it  appeared  that  the  suit  had  abated  by  the  death  of 
Elizabeth  Cork  and  William  Cave.  After  argument,  the 
Court  directed  that  the  cause  should  stand  over,  with 
liberty  for  the  plaintiffs  to  bring  the  personal  represen- 
tatives of  deceased  parties  before  the  Court,  or  shew  by 
amendment  that  such  parties  were  not  necessary. 

In  consequence  of  this  order  the  plaintiffs  filed  a  bill  of 
revivor  against  John  Blaker,  as  grantee  of  limited  letters 
of  administration  de  bonis  non  of  the  effects  of  G.  B.  Cork, 
and  against  the  executors  of  William  Cave. 

The  cause  coming  on  again  for  hearing, 

Mr.  Chandless,  for  the  defendant  William  Cork,  ob- 

k2 
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1843.  jected  that  the  bill  of  revivor  being  brought  only  against 
the  representatives  of  the  deceased  parties  was  improperly 
framed ;  that,  in  general,  by  the  death  of  one  of  several  plain- 
tiffs, there  is  a  total  abatement  of  the  suit,  unless  the  inte- 
rest of  the  deceased  co-plaintiff  survives  to  the  others ;  that 
here,  Cave,  though  a  co-trustee,  was  also  executor,  and  that 
his  interest  in  that  character  did  not  survive  to  the  other 
plaintiffs.  The  bill  of  revivor,  therefore,  ought  to  have 
been  filed  not  only  against  his  representatives  and  those  of 
the  purchaser,  but  also  against  all  the  original  defendants. 
[The  Vice-chancellor  referred  to  FaUowe$\.  Williamson  (a), 
and  Merry  wether  v.  Mellish  (A).] 

Secondly,  the  general  administrator  of  the  purchaser 
ought  to  have  been  made  a  party  to  the  revived  suit,  and 
not  the  holders  of  limited  letters  of  administration.  Clough 
v.  Dixon  (c). 

Mr.  Cooper  and  Mr.  Renshaw,  for  the  plaintiffs. — If  Cave 
had  been  tenant  in  common  with  the  other  plaintiffs,  the 
first  objection  might  have  been  good.  But  here  by  means  of 
deeds  of  assignment  and  re-assignment,  the  interest  which 
he  had  originally  became  vested  in  himself  jointly  with  the 
other  plaintiffs  as  trustees,  and  upon  his  death  survived  to 
the  other  plaintiffs.  Whatever  other  interest  he  had  is 
represented  by  his  executors. 

The  second  objection  is  not  tenable,  because  it  is  not 
sought  here  to  administer  the  estate  of  G.  B.  Cork :  and  in 
that  respect,  this  case  differs  from  Clough  v.  Dixon.  Be- 
sides we  ask  relief  against  William  Cork  only,  on  the 
ground  that  he  has  taken  upon  himself  the  contract. 

Mr.  Anderdon,  for  the  defendant  Thomas  Cork. 

The  Vice-chancellor. — The  debt  in  question,  in  this 

(«)  11  Ves.  306.  (*)  13  Ves.  161.  (e)  10  Sim.  564. 
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cause,  which  was  due  to  the  executors  of  the  original  tes-  1843. 
tator  Beslee,  became  by  assignment  and  re-assignment 
vested,  as  far  as  it  could  be  vested,  in  three  persons  as 
trustees,  one  of  those  persons  being  the  surviving  executor, 
and  the  effect  of  the  assignment  being  to  controul  the  acts 
of  that  executor.  Under  such  circumstances,  it  is  impos- 
sible to  disregard  the  title  of  the  trustees ;  and  William 
Cave  sued  in  the  character  of  trustee  as  well  as  executor. 
The  suit,  however,  would  have  been  defective,  if  the  exe- 
cutor had  not  been  a  party,  and  Cave  sustained  that  cha- 
racter as  well  as  the  character  of  trustee.  Upon  his  death, 
therefore,  the  same  abatement  took  place,  as  if  he  had 
been  the  only  executor,  and  Gaunt  and  Turner  had  been 
the  only  trustees.  I  apprehend  that  the  only  correct  mode 
of  remedying  that  was  to  file  a  bill  of  revivor  or  revivor 
and  supplement  to  which  all  the  original  surviving  parties, 
as  well  as  the  representatives  of  those  who  were  dead, 
should  have  been  parties.  The  bill  of  revivor  must  there- 
fore be  amended  by  adding  to  it  the  names  of  William 
Cork,  Thomas  Cork,  and  W.  A.  Barr. 

With  respect  to  the  other  objection,  as  the  plaintiff 
waives  all  relief  in  the  suit,  except  such  as  may  be  enforced 
against  William  Cork  in  consequence  of  his  having,  as  the 
plaintiff  alleges,  taken  the  original  purchase  upon  himself, 
it  is  unnecessary  to  decide  it. 
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1843. 
Jan.  28th.  BEOWN  V.  WoOLBE. 

Upon  the  con.  ChARLES  WOOLER,  by  his  will  dated  the  11th  Feb- 
wiih— /r*w)  ruary,  1817,  gave,  devised,  and  bequeathed  unto  Sarah 
lllaLliegac7      his  wife  and  his  eldest  son  Charles  Wooler,  all  his  mills, 

charged  upon  *  * 

the  testator's  drying  kilns,  malt  kilns,  with  the  implements  and  ma- 

payabiewhen  chinery  therein  and  respectively  belonging  thereto,  and 

child  o7thc*tes-  *k°  ^  ^is  messuages,  tenements,  lands,  hereditaments, 

utor  should  gad  premises,  (all  of  which  were  of  freehold  tenure,)  with 

attain  21,  was  . 

vested  in  the  their  and  every  of  their  appurtenants,  situate  and  being  at 
that  period?'6  Ledgard  Mill  and  Foldhead,  in  Mirfield  or  elsewhere,  in 
the  county  of  York,  upon  trust  to  receive  the  rents,  issues, 
and  profits  thereof,  and  apply  the  same,  or  so  much  there- 
of as  should  be  necessary,  in  and  towards  the  maintenance 
and  support  of  themselves,  and  the  maintenance,  educa- 
tion, and  support  of  all  his  other  children,  Mary,  Sarah, 
Harriet,  Thomas,  and  Benjamin,  until  they  respectively 
should  attain  the  age  of  twenty-one  years,  in  case  his  said 
wife  should  remain  his  widow  and  unmarried,  and  provided 
the  said  Charles  Wooler,  and  his,  the  testator's,  said  wife, 
and  children  Mary,  Sarah,  Harriet,  Thomas,  and  Benjamin, 
could  agree  to  reside  amicably  together;  but  if  it  should 
at  any  time  happen  that  they  should  not  agree  to  reside 
together,  then  he  thereby  devised  and  bequeathed  unto 
the  said  Charles  Wooler  all  those  his  said  mills,  heredita- 
.  ments,  and  real  estates,  to  hold  to  him  the  said  Charles 
Wooler,  his  heirs  and  assigns  for  ever,  divested  and  wholly 
discharged  of  and  from  the  trust  thereinbefore  created, 
but  subject  nevertheless  unto,  and  charged  and  chargeable 
with,  the  payment  of  the  several  annuities  and  legacies 
thereinafter  given.  He  gave,  devised,  and  bequeathed 
unto  Sarah  his  wife,  for  and  during  such  time  as  she 
should  continue  his  widow  and  unmarried,  one  clear  an- 
nuity, rent-charge,  or  sum  of  £234  for  the  maintenance 
and  support  of  herself,  and  the  maintenance,  education, 
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and  support  of  all  his  said  children,  Mary,  Sarah,  Harriet,      ^  1843^ 
Thomas,  and  Benjamin,  during  and  until  the  youngest  of 
them  should  have  attained  his  or  her  age  of  twenty-one 
years;  the  same  annuity  to  be  issuing  and  payable  out  of 
all  his  said  real  estates,  and  to  be  paid  to  her  his  said  wife 
or  her  assigns  during  her  widowhood  as  aforesaid,  by  four 
equal  quarterly  portions,  &c.    Provided  always,  neverthe- 
less, that  in  case  his  said  wife  should  happen  to  die  or 
many  again  before  his  youngest  child  should  have  attained 
his  or  her  age  of  twenty-one  years,  then  and  in  that  case 
the  testator  ordered  and  directed  that  the  said  Charles 
Wooler  should  pay  or  cause  to  be  paid  unto  his  friends 
and  nephews  Samuel  Walker  and  Charles  Walker,  or  to 
the  survivor  of  them,  or  the  heirs,  executors,  or  adminis- 
trators of  such  survivor,  (whom  he  thereby  appointed 
guardians   of  his  said  children  Mary,   Sarah,   Harriet, 
Thomas,  and  Benjamin,  and  trustees  for  that  purpose,)  the 
annuity,  rent-charge,  or  sum  of  £100  of  like  lawful  money, 
the  same  to  be  issuing  and  payable  out  of  his  said  real 
estate,  by  four  equal  quarterly  payments  in  every  year, 
the  first  payment  thereof  to  begin  and  be  made  at  the  end 
of  three  calendar  months  next  after  the  decease  or  mar- 
riage of  his  said  wife,  which  should  first  happen :  and  he 
directed  that  the  last-mentioned  annuity  should  be  paid 
by  the  trustees  for  the  time  being  in  or  towards  the  main- 
tenance and  support  of  each  of  his  said  children  Mary,  &c, 
as  should  have  attained  the  age  of  twenty-one  years,  and 
in  and  towards  the  maintenance,  education,  and  support 
of  such  of  them  as  should  then  be  under  the  age  of 
twenty-one  years ;  and  when  and  so  soon  as  his  youngest 
child  should  have  attained  that  age,  then  he  directed  that 
the  said  last-mentioned  annuity  or  rent-charge,  or  the 
trusts  thereof,  should  cease  and  determine;  and  he  thereby 
subjected,  charged,  and  made  liable  his  said  real  estate  to 
and  with  the  true  payment  of  such  annuity  or  rent-charge 
accordingly.    And  the  testator  gave  and  bequeathed  unto 
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his  daughters  Mary,  Sarah,  and  Harriet  the  legacy  or  sum 
of  £300  apiece,  and  to  his  sons  Thomas  and  Benjamin  the 
legacy  or  sum  of  £400  apiece ;  the  same  to  be  paid  and 
payable  unto  them  his  said  sons  and  daughters,  or  their 
respective  lawful  representatives,  within  twelve  months  next 
after  the  youngest  of  them  should  have  attained  his  or  her 
age  of  twenty-one  years:  nevertheless,  he  willed,  ordered, 
and  directed  that  if  the  said  Charles  Wooler  should  think 
proper,  and  find  it  more  convenient  to  pay  unto  such  of  his, 
the  testator's,  said  sons  and  daughters  as  should  attain  his 
or  her  age  of  twenty-one  years,  his,  her,  or  their  respective 
legacy  or  legacies,  or  any  part  or  parts  thereof,  when  and 
as  they  his  said  sons  and  daughters  should  respectively 
attain  their  ages  of  twenty-one  years,  or  at  any  time  after- 
wards, and  prior  to  the  time  of  the  youngest  of  them 
attaining  that  age,  then  and  in  that  case  it  should  be 
lawful  for  him  so  to  do  at  any  time  or  times  when  most 
convenient  to  him.  And  the  testator  devised  all  his  real 
estate,  subject  to  the  several  payments,  trusts,  and  condi- 
tions aforesaid,  unto  the  said  Charles  Wooler,  his  heirs 
and  assigns  for  ever. 

The  testator  died  in  1817,  leaving  his  wife  and  the 
several  children  named  in  his  will  surviving  him.  Soon 
after  his  decease,  Charles  Wooler  entered  into  possession 
of  the  testator's  estates. 

In  1822,  Sarah,  one  of  the  children  of  the  testator,  mar- 
ried John  Gill.  She  survived  the  widow,  attained  the  age 
of  twenty-one,  and  died  on  the  26th  February,  1828,  which 
was  before  the  youngest  of  the  testator's  children  attained 
the  age  of  twenty-one ;  whereupon  letters  of  administration 
of  her  personal  estate  were  granted  to  her  husband  John 
Gill. 

By  an  indenture  dated  the  29th  January,  1833,  John 
Gill  assigned  the  legacy  of  £300  bequeathed  to  his  late  wife, 
to  George  Brown,  to  secure  the  repayment  to  Brown  of 
two  sums  amounting  to  £200,  which  had  been  previously 
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lent  by  him  to  Gill,  with  interest  thereon.    The  deed  con-        1843. 
tained  a  power  of  attorney  authorizing  the  assignee  to  re* 
cover  and  give  receipts  for  the  legacy. 

In  March,  1835,  Gill  was  convicted  of  felony  and  sen-  j 
tenced  to  be  transported  for  seven  years.    In  the  same 
year,  but  in  what  month  did  not  appear  from  the  pleadings, 
Benjamin,  the  youngest  child  of  the  testator,  attained  his 
age  of  twenty-one  years. 

The  bill  was  filed  by  the  executors  of  George  Brown 
(one  of  whom,  since  the  conviction  of  Gill,  had  procured 
limited  letters  of  administration  de  bonis  non  of  the  effects 
of  Sarah  Gill)  against  Charles  Wooler  and  the  Attorney- 
General  praying  for  an  account  and  payment  of  what  was 
due  to  the  plaintiffs  for  principal  and  interest  in  respect  of 
their  security,  and  in  default  of  payment  thereof  by  Charles 
Wooler  that  the  legacy  of  JS300  and  interest  thereon  might 
be  raised  by  sale  of  a  competent  part  of  the  testator's 
estates,  and  the  plaintiff's  demand  paid  thereout,  together 
with  the  costs  of  this  suit. 

Mr.  Kenyan  Parker,  and  Mr.  Elmsley,  for  the  plaintiffs, 
contended  that  the  legacy  given  to  the  testator's  daughter, 
Sarah,  was  vested  although  she  died  before  the  youngest 
child  attained  twenty-one ;  the  payment  of  it  being  obvi- 
ously postponed  for  the  convenience  of  the  estate  and  not 
with  reference  to  the  legatee.  Jarman  on  Wills,  Vol.  1, 
p.  756.  Besides,  here  the  payment  was  to  be  made  to  the 
legatees  "or  their  respective  lawful  representatives"  within 
twelve  months  after  the  youngest  child  should  have  at- 
tained the  age  of  twenty-one,  which  shewed  that  the  tes- 
tator contemplated  the  possibility  of  a  legatee  dying  before 
that  period. 

Mr.  Purvis  and  Mr.  Rasch  for  the  defendant,  Charles 
Wooler. — The  postponement  of  the  payment  of  these  lega- 
cies is  not  for  the  convenience  of  the  estate,  but  with 
reference  to  the  circumstances  of  the  legatees.    They  arc 
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1843.  not  to  take  until  the  youngest  attains  twenty-one,  except 
in  one  event,  that  is,  if  the  eldest  son,  Charles  Wooler, 
"  shall  think  proper"  to  pay  any  of  them  upon  their  attain- 
ing  twenty-one  before  that  period.  This  he  has  not  done. 
In  this  respect  the  present  case  is  distinguishable  from 
King  v.  Withers  (a)  and  other  cases  of  that  class.  Pawlett 
Y.Pawlett{b). 

Mr.  JVray,  for  the  Attorney-General. 

The  Vice-Chancelloe. — I  quite  Recede  to  the  distinc- 
tion which  exists  as  to  vesting,  between  legacies  payable 
at  a  future  time  out  of  real  estate,  and  legacies  payable 
at  a  future  time  out  of  personalty.  There  is  no  doubt 
a  general,  recognized  line  of  distinction  between  them. 
Still  the  rule  on  this  subject  is  liable  to  the  operation  of  a 
more  general  and  powerful  rule,  namely,  that  the  inten- 
tion of  the  testator,  to  be  gathered  from  the  words  of  the 
will,  must  prevail.  It  is  clear  that  the  testator  in  this  case 
intended  the  legacy  in  question  to  vest  notwithstanding 
the  death  of  the  legatee  before  the  testator's  youngest  child 
should  attain  twenty-one. 

Some  discussion  then  took  place  as  to  the  costs  of  the 
Attorney-General,  who,  it  was  contended  on  behalf  of  the 
defendant  Wooler,  was  not  a  necessary  party  to  the  suit. 

The  Vice-Chancellor  ordered  that  the  costs  of  the  Attor- 
ney-General should  be  paid  by  the  plaintiffs. 

The  decree  after  directing  that  the  legacy  bequeathed  to  Sarah  Wooler, 
afterwards  Sarah  Gill,  with  interest  thereon,  should  be  raised  oat  of  the 
real  estates  charged  with  the  payment  thereof  (the  personalty  being  in- 
sufficient), directed  that  the  sum  so  raised  should  be  paid  to  the  plaintiffs, 
as  executors  of  George  Brown.  And  it  was  referred  to  the  taxing 
Master  to  tax  the  plaintiffs  and  the  Attorney-General  their  costs  of  this 
suit;  with  a  direction  that  the  plaintiffs  should  pay  to  the  Attorney- 
General  his  costs  of  this  suit,  when  taxed. 

(a)  Ca.  t.  Talb.  117.  (b)  2  Vent,  366. 
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Attorney-General  v.  Cuming. 


Feb.  15th, 
16th,  17M,  8f 

18th. 


IY  an  indenture  of  bargain  and  sale,  dated  the  19th  By  deed,  the 

advowson  of  the 

April,  1682,  and  made  between  John  Hunt,  of  the  one  vicarage  of  c. 
part,  and  nine  persons  therein  named,  of  the  other  part,  ^neT£^tte^ 
the  advowson,  donation,  patronage,  right  of  patronage,  upon  trust,  from 
gift,  nomination,  presentation,  and  free  disposition  of  and  an  avoidance 
to  the  vicarage  of  the  parochial  church  of  Chudleigh,  with  "bauhe^oMhe 
the  rights,  members,  and  appurtenances,  and  all  houses,  JH^JJJJuJf 
glebe  lands,  tithes,  &c.,  were  conveyed  to  the  parties  thereto  the  space  of 

four  calendar 

of  the  second  part,  to  hold  the  same  upon  the  trusts  de-  months  next 
dared  in  and  by  an  indenture  of  even  date  therewith.  an^'shouid^" 

By  the  last-mentioned  deed  it  was  declared,  that,  from  Pub^sh  ™tl!* 

*  in  the  parish 

time  to  time  and  at  all  and  every  time  and  times  for  ever  church,  upon 
thereafter,  whensoever  and  so  often  as  the  then  present  or  sundays'im- 
any  future  vicar  or  incumbent  of  the  vicarage  of  the  paro-  2*^**^*" 
chial  church  of  Chudleigh  should  happen  to  depart  this  life,  of  a  certain 
or  the  said  vicarage  should  become  void,  or  want  a  vicar  or  meeting  of  the 

parishioners 
within  such 
four  calendar  months,  for  electing  a  vicar ;  and  should  within  six  calendar  months  next  after 
such  avoidance,  by  writing  under  their  hands  and  seals,  present  to  the  ordinary  for  institution 
and  induction,  aa  vicar,  such  clerk  as  should  be  elected  by  the  parties  therein  mentioned.  By 
the  terms  of  the  deed,  the  election  was  to  be  by  parishioners  having  a  certain  qualification  in 
land  in  the  parish,  "  or  the  major  part  of  such  parishioners,  together  with  the  trustees  as  afore- 
said, or  the  major  part  of  them  then  assembling  in  or  at  the  parish  church  or  market-house 
of  C,  within  the  said  four  calendar  months."  On  the  occasion  of  an  election  in  1840  there 
were  eight  trustees ;  two  of  whom  were  out  of  the  jurisdiction.  Of  the  remaining  six,  five 
signed  a  written  notice  of  the  intended  election,  which  notice  was  duly  published  pursuant  to 
the  deed,  though  previous  to  publication  one  of  the  signatures  was  erased.  The  same  five 
attended  at  the.  meeting  which  was  held  within  the  proper  time,  and  four  of  them  voted  for 
the  successful  candidate.  These  four  and  the  trustee  within  the  jurisdiction,  who  was  not 
present  at  the  meeting,  joined  in  the  presentation,  which  was  subsequently  approved  of  by  the 
trustees  out  of  the  jurisdiction.  The  remaining  trustee  refused  to  join  in  the  presentation : — 
Btldt  that  the  election  waa  valid ;  that  the  dissentient  trustee  was  bound  to  give  effect  to  it  by 
joining  in  the  presentation,  and  that  the  bishop,  subject  to  any  question  arising  as  to  profes- 
sional unfitness  in  the  clerk,  or  corrupt,  simoniacal,  or  scandalous  proceedings  at  the  election, 
was  bound  to  present. 

By  a  deed  of  trust  of  1682,  for  the  appointment  of  a  vicar,  it  was  declared,  that,  upon  the 
death  of  any  of  the  trustees,  the  survivors  should,  from  time  to  time,  when  and  as  often  as  they 
should  think  fit,  before  the  number  of  trustees  should  be  reduced  to  the  number  of  five,  or 
within  three  months  after  they  should  be  reduced  to  the  number  of  four,  appoint  new  trustees, 
and  convey  the  premises  to  them,  so  as  to  complete  the  number  of  nine  trustees.  It  appeared 
that,  from  the  date  of  the  deed  to  the  election  of  a  clerk  in  1840,  this  clause  had  never  been 
strictly  acted  upon,  though  the  number  of  the  trustees  had  generally  been  kept  up  to  nine  :— 
Held,  that  the  Informality  in  the  appointment  of  the  trustees  did  not  vitiate  the  election. 
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incumbent,  by  death,  resignation,  deprivation,  session,  or 
any  other  way  or  means  whatsoever,  then  and  in  every 
such  case  the  said  trustees  or  the  major  part  of  them,  and 
the  survivors  of  them,  and  their  succeeding  trustees  and 
the  survivors  of  them,  or  the  major  part  of  them  for  the 
time  being,  within  the  space  of  four  calendar  months  next 
after  such  avoidance  of  the  said  vicarage,  should  and 
would  publish  and  give  notice  and  warning  in  the  parish 
church  or  churchyard  of  Chudleigh  aforesaid,  upon  two 
several  Sundays  immediately  after  divine  service,  of  a  cer- 
tain day  or  time  for  a  meeting  of  the  parishioners  of  the 
said  parish  of  Chudleigh  at  or  in  the  parish-church  there, 
or  church-house,  or  the  market-house  of  the  same  parish, 
within  the  said  four  calendar  months,  for  the  electing  and 
nominating  of  one  fit,  pious,  and  orthodox  divine  in  orders, 
to  be  vicar  and  incumbent  of  the  said  vicarage ;  and  that 
the  said  trustees,  or  the  major  part  of  them,  and  the  sur- 
vivors of  them  and  their  succeeding  trustees,  and  the  sur- 
vivors of  them  or  the  major  part  of  them,  within  the  space 
of  six  calendar  months  next  after  such  avoidance  of  the 
said  vicarage,  should,  by  writing  under  their  hands  and 
seals,  present  to  the  ordinary  of  the  diocese  for  the  time 
being,  to  be  instituted  and  inducted  to  the  said  vicarage, 
such  fit  and  orthodox  divine  in  orders  as  the  parishioners 
of  the  said  parish  of  Chudleigh,  whereof  every  one  having 
an  estate  in  possession  of  inheritance  or  freehold,  or  for 
any  number  of  years  above  twenty  years,  absolute,  or  deter- 
minable upon  the  death  of  any  one,  two,  or  three  person 
or  persons,  of  or  in  any  messuages,  lands,  tenements,  or 
hereditaments,  lying  and  being  within  the  town,  borough, 
or  parish  of  Chudleigh,  which  should  be  then  rated  or  va- 
lued in  and  by  rates  made  for  the  maintenance  of  the  poor 
of  the  said  parish  of  the  yearly  value  of  5/.  or  upwards,  or 
the  major  part  of  such  parishioners,  together  with  the  trus- 
tees as  aforesaid,  or  the  major  part  of  them,  then  assem- 
bling in  or  at  the  parish-church  or  church-house  or  mar- 
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ket-house  of  Chudleigh  aforesaid,  within  the  said  four  ca- 
lendar months  next  after  such  avoidance  as  aforesaid,  and 
upon  such  notice  and  warning  first  given  and  published  as 
aforesaid,  should  elect,  nominate,  and  appoint. 

The  deed  then  contained  a  declaration,  that,  in  case  such 
parishioners  of  the  said  parish  for  the  time  being,  or  the 
major  part  of  them,  should  not  in  such  manner  and  at  such 
time  and  place  as  was  thereinbefore  limited  or  appointed 
for  such  election  and  choice  of  such  vicar  and  incumbent 
after  such  avoidance,  make  such  election,  nomination, 
choice,  or  appointment,  then  and  in  every  such  case,  and 
in  default,  disagreement,  or  neglect  thereof,  it  should 
and  might  be  lawful  to  and  for  the  said  trustees,  or  the 
major  part  of  them  as  aforesaid  for  the  time  being,  to  pre- 
sent to  the  said  ordinary  of  the  place  or  diocese  for  the 
time  being  such  orthodox  divine  as  aforesaid,  as  the  trus- 
tees for  the  time  being,  or  the  major  part  of  them,  by 
writing  under  their  hands  and  seals,  to  be  by  them  respec- 
tively sealed  and  subscribed  in  or  at  the  parish-church  or 
church-house,  or  market-house  of  Chudleigh,  in  or  upon 
one  of  the  four  last  days  of  the  fifth  calendar  month  next 
after  such  avoidance,  should  elect,  nominate,  and  appoint 
to  be  vicar  or  incumbent  of  the  said  vicarage;  and  in  de- 
fault also  of  such  election,  nomination,  and  appointment, 
or  disagreement  or  equality  of  voices  of  the  said  trustees 
or  the  major  part  of  them,  that  then  any  two  or  more  of 
the  trustees  for  the  time  being,  whereof  the  eldest  and 
most  ancient  in  years  to  be  one,  should  by  writing  under 
their  hands  and  seals  elect,  and  present  such  an  orthodox 
person  as  aforesaid  to  the  ordinary  of  the  diocese  for  the 
time  being,  to  be  admitted,  instituted,  and  inducted  into 
the  same  vicarage. 

The  deed  then  proceeded  to  declare  that  when  and 
so  often  as  it  should  happen  that  any  of  the  said  then 
trustees,  or  any  of  the  number  of  nine  such  persons  as 
should  from  time  to  time  thereafter  be  named,  made,  and 
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appointed  trustees  for  or  concerning  the  premises,  should 
be  dead,  or  have  relinquished  or  acquitted  the  said  trust, 
then  and  in  every  such  case  the  said  surviving  trustees 
should  and  might  from  time  to  time,  and  at  all  times, 
when  and  as  often  as  they  in  their  discretion  should  think 
fit,  before  the  said  trustees  should  by  death  or  otherwise 
be  abated  or  reduced  to  the  number  of  five  persons,  or 
within  three  months  next  after  the  said  trustees  should  by 
death,  relinquishing  the  said  trust,  or  otherwise,  be  les- 
sened or  reduced  to  the  number  of  four  persons,  (and  in 
case  they  should  disagree  or  be  equal  in  voices,  then  any 
two  of  them,  whereof  the  eldest  and  most  ancient  in  years 
to  be  one,)  grant,  convey,  and  assure  the  said  advowson, 
patronage,  and  premises,  unto  such  other  persons  and 
parishioners  of  the  said  parish  of  Chudleigh  as  such  sur- 
viving trustees  for  the  time  being  should  in  that  behalf 
elect,  nominate,  and  appoint,  to  hold  to  them  and  their 
heirs,  to  the  use  of  such  surviving  trustees,  and  of  such 
other  persons  so  to  be  nominated  and  appointed  for  new 
trustees  as  aforesaid,  and  of  their  heirs  and  assigns  for 
ever;  whereby  the  number  of  nine  trustees  and  no  more 
might  be  again  completed  and  made  up,  upon  and  under 
the  several  trusts  thereinbefore  declared:  to  the  end  the 
said  advowson  and  premises  might  for  ever  thereafter  re- 
main and  continue  from  trustees  to  trustees  successively, 
and  the  said  trust  be  executed,  preserved,  and  performed, 
for  the  ends,  intents,  and  purposes  aforesaid,  according  to 
the  purport,  true  intent,  and  meaning  of  those  presents. 

In  1709,  there  were  only  two  surviving  trustees,  who, 
by  indentures  of  lease  and  release,  dated  respectively  the 
26th  and  27th  of  April,  1709,  conveyed  the  advowson,  so 
as  to  vest  it  in  themselves  and  the  seven  new  trustees.  In 
1784,  there  were  only  four  surviving  trustees,  who,  in  like 
manner,  by  indentures  of  lease  and  release  of  the  12th  and 
18th  of  August,  1784,  conveyed  the  advowson  to  them- 
selves and  five  new  trustees.    In  1754,  there  were  only 
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three  surviving  trustees,  who,  by  indentures  of  the  28rd 
and  24th  September,  1754,  in  like  manner  conveyed  the 
advowson  to  themselves  and  six  new  trustees.  In  1780, 
there  were  only  three  surviving  trustees,  who,  by  inden- 
tures of  lease  and  release  of  the  21st  and  22nd  of  March, 
1780,  in  like  manner  conveyed  the  advowson  to  themselves 
and  six  new  trustees.  In  1810,  the  number  of  the  trustees 
was  reduced  to  four,  but  no  new  appointment  was  made 
until  1822,  wheu  there  were  only  two  trustees  surviving, 
who,  by  indentures  of  lease  and  release  of  the  28th  and 
29th  of  November,  1822,  conveyed  the  advowson  to  them- 
selves and  seven  new  trustees.  In  1888,  the  number  of 
the  trustees  was  reduced  to  six,  namely,  John  Inglett  For** 
tescue,  Sir  Lawrence  Vaughan  Palk,  Thomas  William 
Taylor,  John  Dicker  Inglett  Fortescue,  George  Templer, 
and  Gilbert  Burrington,  who,  on  the  9th  of  May,  1888, 
conveyed  the  advowson  to  themselves  and  three  new  trus- 
tees, namely,  Montague  Edmund  Newcombe  Parker,  Lord 
Exmouth,  and  Sir  Robert  Newman. 

Upon  every  avoidance  of  the  vicarage  between  the  date 
of  the  deed  of  trust  and  the  events  which  were  the  subject 
of  this  suit,  a  new  vicar  had  been  elected  according  to  the 
provisions  of  the  deed,  and  the  trustees,  or  the  major  part 
of  them,  had  always  within  six  months  after  the  avoidance 
presented  the  clerk  so  elected  to  the  bishop,  who  thereupon 
instituted  and  inducted  him  into  the  vicarage.  Upon  the 
election  and  presentation  of  Gilbert  Burrington,  the  last 
vicar,  in  1785,  the  seven  surviving  trustees  acted  through- 
out the  proceedings. 

On  the  26th  of  September,  1840,  the  late  vicar,  Gilbert 
Burrington,  died,  and  on  the  10th  and  17th  of  January, 
1841,  notice  in  writing  was  given  by  the  trustees  of  a 
meeting  of  the  parishioners  in  the  market-house,  for  the 
purpose  of  electing  a  new  vicar.  This  notice  was  signed 
by  five  of  the  trustees,  of  whom  Sir  B.  Newman  was  one. 
His  name  was  subsequently  at  his  own  request  erased. 
On  the  21st  and  22nd  of  January,  the  election  took  place, 
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when  the  Rev.  W.  H.  Palk  was  elected  by  89  against  68 
voters;  five  of  the  trustees  (of  whom  Sir  R.  Newman  was 
one)  being  present,  and  voting.  The  Rev.  Joseph  Cuming 
was  the  only  other  candidate. 

At  the  time  of  election,  Lord  Exmouth  and  John  Dicker 
Fortescue  were  abroad,  and  John  Inglett  Fortescue  was 
dead,  so  that  there  were  but  six  trustees  who  could  take 
part  in  the  election.  Lord  Exmouth  and  John  Dicker 
Fortescue,  however,  subsequently  to  the  election,  signified 
their  assent  to  Mr.  Palk's  appointment. 

After  the  proceedings  at  the  election  had  closed,  a 
paper  was  signed  at  the  foot  of  the  poll-book  by  four  of  the 
trustees  who  were  present,  and  who  had  voted  for  Palk,  the 
purport  of  which  was,  that  they  being  the  mqjor  part  of  the 
trustees  then  duly  assembled  at  the  market-house  at  Chud- 
leigh,  for  the  purpose  of  electing,  &c.  &c,  together  with 
the  major  part  of  the  parishioners  duly  qualified,  &c.,  had 
elected  the  Rev.  W.  H.  Palk,  M.  A.,  to  be  vicar.  Mr. 
Burrington,  however,  the  fifth  trustee,  who  was  present, 
and  voted  for  Cuming,  declined  to  sign  this  document,  and 
protested  against  the  election. 

Within  the  time  prescribed  by  the  deed,  viz.  six  months, 
five  out  of  the  six  trustees  then  in  England,  one  of  whom, 
Taylor,  had  not  been  present  at  the  election,  presented  Mr. 
Palk  to  the  Bishop  of  Exeter,  for  institution  and  induction. 
His  lordship,  however,  under  the  circumstances,  refused  to 
admit  him. 

In  consequence  of  this  refusal  on  the  part  of  the  Bishop 
of  Exeter,  the  present  information  and  bill  were  filed  at 
the  relation  of  the  Rev.  W.  H.  Palk,  and  two  other 
persons,  on  behalf  of  themselves  and  all  other  the  pa- 
rishioners of  the  parish  of  Chudleigh,  &c.  (stating  their 
qualification)  plaintiffs,  against  the  Rev.  Joseph  Cuming, 
the  trustees,  and  the  bishop,  praying,  that  it  might  be 
declared  that  the  plaintiff  W.  H.  Palk  had  been  duly 
elected  and  nominated  to,  and  ought  to  be  presented  to 
and  instituted  and  inducted  into  the  vicarage,  and  for  that 
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purpose  that  the  trustees  might  be  ordered  to  make  a  valid 
and  effectual  presentation  of  him ;  and  that  upon  such 
presentation  the  Bishop  of  Exeter  might  be  ordered  to 
institute  and  induct  him ;  and  that  the  defendant  Bur- 
lington might  be  decreed  to  join  in  the  presentation,  or 
that  he  might  be  removed  from  his  trusteeship,  and  that 
proper  directions  might  be  given  for  the  execution  of  the 
trusts  of  the  indenture  of  the  16th  April,  1682;  and  that 
the  Bishop  of  Exeter  might  be  restrained  by  injunction 
from  instituting  and  inducting  the  defendant  Cuming,  or 
collating  or  instituting  any  person  to  the  vicarage. 

Before  the  answers  were  filed,  the  plaintiff,  Mr.  Palk,  ob- 
tained an  injunction  pursuant  to  the  prayer  of  the  informa- 
tion and  bill ;  and  that  injunction,  on  motion  before  the 
Vice-chancellor  of  England  to  dissolve  it,  was  continued. 

The  defendant  Cuming,  by  his  answer,  stated  that  he 
believed  he  had  been  elected  by  a  majority  of  legal  votes, 
but  for  prudential  reasons  he  had  disclaimed,  and  by  his 
answer  did  disclaim,  all  right  and  title  in  and  to  the  vicar- 
age, and  all  objection  to  the  election  of  Mr.  Palk. 

The  defendant  Burrington,  by  his  answer,  stated  that  he 
refused  to  concur  in  the  presentation  of  Mr.  Palk,  because 
he  believed  that  he  was  not  elected  by  a  majority  of  legal 
votes,  and  because,  with  perfect  respect  for  Mr.  Palk's 
character,  he  did  not  think  him  the  most  fit  person  to  be 
vicar  of  a  large  parish.  But,  inasmuch  as  Mr.  Cuming 
had  withdrawn  from  the  contest,  he  the  defendant  was 
ready  and  willing,  if  the  Court  should  consider  the  election 
valid,  to  join  in  any  act  which  should  be  necessary  for  com- 
pleting Mr.  Palk's  legal  title. 

The  defendant  the  Bishop  of  Exeter,  by  his  answer,  al- 
leged as  grounds  for  his  refusal  to  admit  Mr.  Palk's  claims, 
first,  the  illegality  of  the  presentation ;  and  secondly,  the 
indecorum  and  impropriety  of  the  proceedings  which,  as 
he  alleged,  attended  Mr.  Palk's  election.  He  insisted  that 
the  presentation  was  illegal;  first,  because  five  only  of  the 
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trustees,  so  called,  joined  in  it,  whereas  the  legal  ownership 
was  in  all  the  eight;  secondly,  because  the  vacancies  in 
the  number  of  the  trustees  had  not  from  time  to  time  been 
filled  up  according  to  the  provisions  of  the  original  deed  of 
trust;  and  thirdly,  because  Mr.  Palk  had  not  been  duly 
elected  by  a  majority  of  the  parishioners  duly  qualified  to 
vote  (some  of  them  being  resident  out  of  the  parish),  or  by 
a  majority  of  the  trustees  of  the  advowson  for  the  time 
being.  He  also  noticed  as  an  additional  objection  to  the 
validity  of  the  election  the  fact  that  Sir  L.  J.  Palk,  who 
had  been  a  trustee  previously  to  May,  1838,  had  not  exe- 
cuted the  indentures  of  the  7th  and  8th  May,  1838  (where- 
by the  legal  estate  was  vested  in  the  present  trustees),  until 
the  22nd  January,  1841,  being  the  second  day  of  the  elec- 
tion. Under  all  the  circumstances,  the  Bishop  averred  that 
he  had,  without  any  imputation  on  Mr.  FalkJs  character, 
refused  to  institute  and  induct  him,  and  did  intend,  when 
the  injunction  which  had  been  granted  should  be  dissolved, 
to  exercise  his  right  of  collation  or  presentation  by  lapse. 

The  cause  now  came  on  for  hearing. 

The  Bishop  entered  into  evidence  of  some  length,  though 
not  very  precise  in  its  nature,  as  to  the  alleged  indecorum 
in  the  proceedings  at  the  election.  The  grounds  on  which 
the  judgment  proceeded  render  it  unnecessary  to  state  that 
evidence. 


Mr.  Russell  and  Mr.  Elmsley,  for  the  plaintiffs.— If  any 
of  the  trustees  had  stated  to  the  bishop,  on  probable 
grounds,  that  Mr.  Palk  had  not  been  duly  elected,  it  might 
have  been  reasonable  for  the  ordinary  to  refuse  to  institute 
him  till  the  matter  in  dispute  between  the  trustees  had 
been  adjusted :  Edenborough  v.  Archbishop  qf  Canterbury  (a) . 
But  here  that  ground  has  not  been  taken  by  the  ordinary, 
nor  indeed  could  it :  because  though  five  only  of  the  trus- 


(a)  2  Run.  93. 
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tees  joined  in  the  presentation,  yet  every  trustee  but  one 
concurred  in  it,  and  the  dissentient  trustee  no  longer  op- 
poses. The  only  antagonist  therefore  is  the  ordinary,  and 
he  suggests  every  possible  objection  to  the  plaintiffs'  equity. 
The  objection  that  new  trustees  have  not  been  appointed 
at  the  times  prescribed  by  the  deed  is  immaterial  in  a  case 
of  this  nature.  The  deed  of  trust  is  merely  directory  in 
that  respect,  and  the  neglect  of  trustees  in  not  following 
the  exact  course  prescribed  will  not  be  held  to  prejudice 
the  plaintiffs :  Attorney-General  v.  Flayer  (a).  Then  there 
is  nothing  in  any  of  the  objections  of  the  bishop  which 
gives  him  a  right  of  lapse.  The  equitable  owners  of  the 
right  of  presentation  come  here  by  information  and  bill  to 
give  effect  to  a  presentation  which  in  equity  has  been  rightly 
made ;  the  bishop  cannot  resist  that  relief  on  the  ground 
of  his  legal  right  of  lapse:  Nicholson  v.  Knapp(b).  It 
never  has  been  held  that  to  constitute  a  valid  presentation 
all  the  parties  having  the  legal  estate  should  join.  The  ob- 
jections of  the  bishop  as  to  the  validity  of  the  election  are 
answered  by  the  words  of  the  deed  of  trust.  The  words 
"  parishioners/'  qualified  as  they  are,  will  comprehend  per- 
sons resident  out  of  the  parish,  and  it  is  clearly  sufficient  if 
the  party  be  elected  by  the  majority  of  the  parishioners 
and  trustees  present  at  the  meeting :  Wilkinson  v.  Malin  (c), 
Cortis  v.  Kent  Waterworks  Company  (</).  As  to  costs,  the 
bishop,  having  entered  the  arena  of  ordinary  litigants, 
must  take  the  consequences. 
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Mr.  Wood  and  Mr.  Neate  for  the  defendants,  the  trustees, 
except  Burrington,  in  addition  to  the  other  cases,  referred 
to  Attorney-General  v.  Parker  (e). 


(a)  2  Vera.  748. 

(6)  9  Sim.  326. 

(c)  2  Tyrw.  544 ;  2  Cr.  &  J.  636. 
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Mr.  Swansion  and  Mr.  FoUett  for  the  defendant  Bur- 


Attorncy-    rington. 

Grnbral 

Cumiko.  Mr.  Kennion  appeared  for  the  defendant  Cuming. 

Mr.  Wigram  and  Mr.  Prior,  for  the  Bishop  of  Exeter. — 
Where  joint  tenants  are  entitled  to  the  patronage,  the 
bishop  is  not  bound  to  accept  the  party  presented,  un- 
less all  concur  in  the  presentation :  Co.  Litt.  186.  b.  In 
this  case  it  has  always  been  usual  to  require  the  concur- 
rence of  all  the  trustees  in  the  presentation  of  the  clerk  to 
the  ordinary. 

The  deed  declares  that  new  trustees  shall  be  appointed 
when  the  number  is  reduced  by  death  or  resignation  to 
five,  or  within  three  months  after  the  number  has  been 
reduced  to  four.  In  1810  the  number  was  reduced  to 
four,  and  new  trustees  ought  to  have  been  appointed ;  but 
no  new  appointment  took  place  until  1822,  when  the  num- 
ber had  been  reduced  to  two.  That  was  clearly  a  bad 
appointment.  The  power  of  appointing  new  trustees  was 
to  be  exercised  before  the  numbers  were  reduced  to  four. 
It  is  not  a  general  power  with  a  subsequent  direction  as  to 
the  manner  in  which  it  shall  be  exercised;  and  that  differs 
this  case  from  the  case  in  Vernon.  Besides,  by  the  terms  of 
the  trust  deed,  the  electors  are  constituted  of  two  classes, 
and  the  concurrence  of  each  class  is  necessary  to  consti- 
tute a  valid  election:  Rex  v.  Morris  {a),  Rex  v.  Bower  (A). 

With  respect  to  the  question  of  lapse,  the  bill  assumes 
that  there  is  a  lapse  of  law.  It  prays,  not  that  the  alleged 
presentation  may  be  perfected,  but  that  a  new  presentation 
may  be  made.  The  only  case  in  which  a  court  of  equity 
will  relieve  against  a  legal  lapse  is  where  the  party  has  got 
a  clear  equitable  title  within  the  six  months  and  there 


(a)  4  East,  17. 
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have  been  no  laches.  Here  the  notice  was  not  published 
till  more  than  three  months  after  the  incumbent's  death, 
the  information  was  not  filed  till  March  1841,  and  two  of 
the  trustees  during  part  of  the  time  were  abroad.  Under 
these  circumstances,  the  Court  cannot  interfere  with  the 
right  of  the  bishop  to  collate,  which  has  accrued  to  him  in 
the  ordinary  course  of  law :  Gibs.  Cod.  769.  Supposing, 
even,  there  were  no  lapse,  has  the  Court  ever  compelled  a 
bishop  to  institute  upon  any  presentation  whatever? 

Lastly,  The  plaintiffs  are  wrong  in  having  filed  an  infor- 
mation :  Attorney-General  v.  Foster  (a). 


1843. 


The  Vice-chancellor. — Having  had  opportunities  of 
considering,  and  having  arrived  at  a  conclusion  as  to  some 
points  of,  this  case,  I  think  it  convenient  to  declare 
that  conclusion  now  so  far  as  it  extends.  A  doubt  at 
least  was  suggested  during  the  argument,  and  had  before 
occurred  to  my  own  mind,  whether  this  was  a  proper  case 
for  an  information.  It  is,  however,  an  information  and 
bill.  The  information  and  bill  are  severable;  and  sup- 
posing it  to  be  a  case  in  which  the  Court  ought  to  act 
either  upon  information  and  bill,  or  upon  information  or 
bill,  there  could  be  no  substantial  difficulty  in  dealing  with 
the  record,  on  account  as  I  have  said  of  the  severable  na- 
ture of  its  two  portions.  If  I  were  to  dismiss  the  informa- 
tion only,  or  to  dismiss  the  bill  only,  that  mere  circum- 
stance would  not  in  my  view  make  any  difference  as  to  the 
costs,  and  therefore  I  shall  not  think  it  expedient,  in  the 
event  of  giving  any  relief  at  all  in  this  case,  to  dismiss 
either  the  information  or  the  bill,  or  to  make  any  apparent 
severance  in  the  decree.  It  is  not  necessary,  therefore,  to 
express  any  opinion  whether  this  is  or  is  not  a  proper  case 
for  an  information  and  bill. 

The  next  question  raised  in  the  argument  has  been  with 
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regard  to  the  validity  of  the  appointment  of  trustees,  which 
took  place  in  1822.  It  appears  that,  when  the  new  trus- 
tees were  appointed  in  1822,  two  only  of  the  old  trustees 
were  alive,  and  they  had  been  reduced  to  the  number  of 
two  much  more  than  three  months  before  the  time  when 
the  appointment  was  made.  This  mode  of  appointment, 
therefore,  was  not  such  as  the  deed  required  or  directed, 
whichever  may  be  the  more  proper  expression  to  use.  It 
does  not  appear,  however,  that  there  was  any  fraud  or 
concealment  The  appointment  may  or  may  not  have 
been  known  generally  in  the  parish,  but  the  appoint- 
ment related  to  a  subject  which  was  of  general  interest 
in  the  parish ;  if  not  known,  it  might  have  been  known  ; 
and  I  cannot  therefore  assume,  upon  the  pleadings  and 
evidence  as  they  are  before  me,  that  the  appointment  of 
1822  was  unknown  to  those  among  whom  it  was  made, 
and  who  were  interested  in  the  knowledge.  Taking  that 
to  be  so,  this  appointment  of  trustees  had  been  in  force  for 
more  than  seventeen  years,  certainly  before  the  period 
when  the  powers  of  the  trustees  were  brought  into  action 
after  the  death  of  the  late  vicar.  The  trustees  new  and 
old  had  acquired  the  legal  estate  in  the  advowson.  They 
had  had  it  ever  since  1822.  As  to  that  no  doubt  has  been 
suggested;  and  whatever  doubt  may  otherwise  than  judi- 
cially be  entertained  upon  the  subject,  I  am  not  at  liberty, 
on  the  pleadings  and  evidence  as  they  stand  before  me,  to 
suppose  that  any  of  the  trustees  were  not  properly  quali- 
fied. It  appears  to  me,  that,  in  such  a  state  of  things 
even  assuming  the  appointment  to  have  been  originally 
irregular  in  that  only  point  more  or  less  material  on  which 
it  is  alleged  to  have  been  irregular,  this  Court,  if  complaint 
had  been  made  on  the  subject  at  the  time,  or  shortly  be- 
fore the  time,  when  the  election  took  place,  or  when  the 
notices  were  given,  would  have  declined  to  interfere  for  the 
purpose  of  removing  the  actual  trustees.  When  to  that 
consideration  I  add  that,  throughout  the  transaction  in 
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question,  the  validity  of  the  appointment  of  1822  has  never 
been  questioned ;  but  that  the  existing  body  of  trustees  con- 
sisting partly  of  the  survivors  of  those  who  were  appointed 
in  1822,  and  partly  of  those  who  were  appointed  by  them, 
have  been,  during  the  whole  of  the  matters  that  are  before 
me,  accepted  and  recognized  in  this  character,  whether 
there  was  or  was  not  any  such  irregularity  as  has  been 
suggested  with  respect  to  the  appointment  of  those  trustees, 
no  other  irregularity  having  been  suggested,  I  am  of  opin- 
ion, that,  for  all  the  purposes  of  the  present  suit,  I  must 
take  the  appointment  of  1822  to  have  been  valid  and  suf- 
ficient. 

The  next  question  raised  has  been  with  regard  to  the 
notice  of  the  election.  The  notice  was  not  a  merely  minis- 
terial or  formal  act.  It  is  obvious  that  the  time  that 
might  intervene  between  the  first  and  second  notice  and 
the  time  of  election  was  material;  and  there  was  a  dis- 
cretion to  be  exercised  also  as  to  the  place  of  election. 
This  notice,  however,  was  not  required  by  the  terms  of 
the  trust-deed  to  be  in  writing ;  and  it  was  a  notice  which 
in  some  shape  and  in  some  manner  it  was  the  duty 
of  the  trustees  or  the  major  part  of  them  to  give.  To  have 
omitted  to  give  that  notice  would  have  been  a  breach  of 
trust.  It  was  therefore  incumbent  on  the  trustees,  or 
such  of  them  as  were  in  a  condition  to  act,  to  do  it  in  the 
best  manner  they  could.  The  trustees  had  before  this 
time  been  reduced  to  eight  by  the  death  of  the  elder  Mr. 
Fortescue.  Of  the  remaining  eight,  two,  namely,  the 
younger  Mr.  Fortescue  and  Lord  Exmouth,  were  abroad. 
There  remained,  therefore,  within  the  realm,  only  six 
persons  capable  of  acting.  Of  these  six,  five,  forming  an 
absolute  majority  of  the  whole  number,  signed  the  notice. 
It  appears  to  have  been  signed  in  December.  After  it 
was  signed,  but  before  any  publication  consequent  upon  it, 
one  of  the  five  (five  being  clearly  sufficient  for  the  purpose) 
desires  to  have  his  name  struck  through.    Now,  I  am  not 
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clear  that  the  striking  through  the  name  as  it  was  struck 
through,  or  the  attempted  revocation  of  that  signature, 
was  not  an  act  merely  invalid.  I  am  not  at  all  satisfied, 
that,  after  the  act  had  been  done  by  Sir  Robert  Newman, 
considering  what  the  character  of  the  act  was,  it  was  com- 
petent for  him  to  revoke  it.  On  that  point,  however, 
it  is  not  necessary  to  state  any  decisive  opinion.  As  I 
have  said,  it  was  not  necessary  that  the  notice  should  be 
in  writing.  The  notice  was  published,  the  notice  was 
acted  upon,  and  the  very  person,  Sir  Robert  Newman, 
whose  name  had  been  thus  erased,  attends  and  presides  at 
and  actively  co-operates  in  the  election.  Considering  that 
at  no  period  was  any  objection,  as  far  as  I  can  learn,  taken 
to  the  validity  or  sufficiency  of  the  notice,  that  it  is  no- 
where alleged  that  all  the  persons  entitled  to  vote  had  not 
full  knowledge  of  the  intended  election  and  the  opportu- 
nity of  voting,  if  they  chose;  taking  all  these  facts  and  cir- 
cumstances together,  it  would  in  my  judgment  be  erro- 
neous to  hold,  that,  for  the  purposes  of  this  suit,  the  notice 
was  insufficient. 

I  perhaps  should  have  mentioned  earlier  the  objection 
suggested,  that  the  deed  of  appointment  of  1838,  by  which 
three  new  trustees  were  added  to  the  trust,  namely,  Lord 
Exmouth,  Sir  Robert  Newman,  and  Mr.  Parker,  was  not 
executed  until  the  second  day  of  the  election  by  Sir  Law- 
rence Palk,  one  of  the  former  trustees.  Considering,  how- 
ever, that  the  deed  had  before  that  time,  and  I  must  sup- 
pose in  the  year  1838,  been  executed  by  Mr.  Fortescue, 
Mr.  Taylor,  Mr.  Burrington,  Mr.  Templer,  and  Mr.  Parker, 
I  am  of  opinion  that  the  late  period  at  which  Sir  Lawrence 
Palk,  being  only  one  of  such  a  number  as  I  have  mentioned, 
executed  it,  was  immaterial  to  the  case ;  and  for  the  reasons 
I  have  stated  I  consider,  that,  for  all  the  purposes  of  this 
suit,  those  gentlemen  were  regularly  the  trustees  of  this 
advowson. 

The  next  question  is  with  reference  to  the  validity  of  the 
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election ;  and  it  is  impossible  that,  upon  the  materials  be- 
fore me,  I  can  with  anything  like  propriety  come  to  a  judicial 
conclusion,  that  Mr.  Palk  had  not  the  majority  of  legal  votes, 
that  is,  the  majority  of  the  votes  of  the  persons  voting  who 
were  entitled  to  vote,  whether  the  trustees  were  or  were  not 
entitled  to  vote.  It  has  been  suggested,  however,  that,  ac- 
cording to  the  true  construction  of  this  deed,  the  trustees,  as 
trustees,  were  an  entirely  separate  body  of  voters,  and  that 
an  absolute  majority  of  the  whole  number  of  trustees,  not  a 
majority  of  the  number  present,  must,  as  a  separate  body, 
confirm  the  election.  To  establish  that  proposition,  those 
who  make  it  must  prove  both  parts  of  it ;  the  first  part  being, 
that  the  trustees  were  a  separate  body,  and  the  next,  that,  if 
a  separate  body,  the  majority  of  the  absolute  majority  of 
the  whole  present  at  the  election  could  not  act  for  the  body* 
In  my  opinion,  those  who  state  that  proposition  have  not 
established  both  parts  of  it ;  and  upon  the  true  construction 
of  this  deed,  and  upon  the  facts  that  have  taken  place,  I  am 
of  opinion  that  the  fact  of  Mr.  Burlington  having  at  the  con- 
clusion of  the  election  dissented,  and  refused  to  sign  the  two 
documents  which  were  signed  upon  the  poll-book  by  the 
four  other  trustees  who  were  present,  is  a  circumstance  not 
affecting  the  validity  of  the  election. 

Supposing  the  election  valid,  it  became  then  the  duty  of 
a  majority  of  the  trustees  to  sign  the  presentation;  and 
supposing  the  election  valid,  it  was  in  my  opinion  sufficient 
for  all  purposes,  including  the  just  requisitions  of  the  or- 
dinary, that  a  majority  of  the  trustees  should  perform  that 
act  consequent  upon  the  election.  If  indeed  the  election 
had  been  invalid,  then  the  state  of  things  would  not  have 
arisen,  which,  as  far  as  the  ordinary  was  concerned,  would 
have  made  a  signature  by  a  majority  of  the  trustees  suffi- 
cient. I  do  not  say  whether  doubt  might  or  might  not 
have  been  reasonably  entertained  upon  it,  but  the  judicial 
conclusion  to  which  I  come  is,  that,  supposing  the  elec- 
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1843.  tion  valid,  it  was  immaterial  that  one  of  the  five  who 

Attorney.  8*gned  the  presentation  was  not  present  at  the  election, 

General  Rn(i  that  the  dissenting  trustee  at  the  election  did  not  sign 

Cuming.  the  presentation. 

His  Honor  then  called  on  the  plaintiff's  counsel  to  re- 
ply as  to  the  other  parts  of  the  case. 

Mr.  Russell,  in  reply. 

The  Vice-Chancellor. — The  main  question  in  this 
cause  is,  in  effect,  one  merely  of  title  to  real  estate, — a 
particular  description  of  real  estate  certainly, — but  still  a 
question  merely  of  title  to  real  estate.  If,  independently 
of  the  mere  question  of  title,  it  had  been  alleged  and  proved 
on  this  record  that  there  had  been  illegal  proceedings  such 
as  to  vitiate  the  act  in  question,  to  make  it  plainly  unfit 
to  be  acted  upon,  the  consequence  probably  might  have 
been,  that,  though  a  matter  not  under  the  circumstances 
directly  to  be  tried  by  this  Court,  it  might  have  proved 
a  ground  for  dismissing  the  bill.  Illegal  proceedings,  how- 
ever, have  not  been  alleged  or  proved.  No  question  as 
to  any  illegality  in  the  mode  of  acting  prior  to  the  pre- 
sentation or  otherwise  is  before  me.  And  I  apprehend 
that  whatever  I  may  do  in  this  case  on  the  question 
of  title,  other  questions,  if  there  be  any,  will  remain  exactly 
as  much  open  to  the  bishop  as  the  question  of  Mr.  Palk's 
fitness,  with  which  this  Court  has  nothing  to  do.  I  profess 
only  to  decide  upon  the  mere  question  of  title,  without  any 
reference  whatever  to  the  question  whether  there  have  or 
have  not  been  any  illegal  proceedings,  beyond  this — that  I 
do  not  consider  that  they  are  in  issue  before  me.  I  do  not 
intimate  any  opinion  whether  there  have  or  have  not  been 
any  illegal  proceedings:  but  I  do  in  effect  decide,  (and 
the  decision  must  be  expressed  in  the  usual  form  of  this 
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Court,  as  I  desire  not  to  bind  myself  to  any  particular 
form  of  language),  that  the  presentation  signed  by  Sir 
Robert  Newman,  Sir  L.  Palk,  Mr.  Templer,  Mr.  Parker, 
and  Mr.  Taylor,  and  laid  before  the  bishop,  is  and  was 
sufficient,  and  by  a  good  title;  and  that  by  virtue  of 
it,  Mr.  Palk,  if  found  by  the  bishop  to  be  a  fit  person, 
ought  to  be  instituted  and  inducted  into  the  living; 
continuing  the  injunction  until  further  order,  with  liberty 
to  apply  (a). 

Then  it  remains  to  dispose  of  the  costs.  There  is  no 
doubt  a  degree  of  difficulty  in  this  case,  arising  from 
the  absence  of  any  available  trust  fund.  There  are,  how- 
ever, as  plaintiffs  on  this  record,  in  effect  all  those  for 
whom  the  trustees  stand  in  the  character  of  trustees,  be- 
cause the  bill  is  by  Certain  of  the  qualified  voters  of  the 
parish  on  behalf  of  themselves  and  all  other  the  qualified 
voters,  and  there  never  has  been  any  other  suit.  I  must 
take  it  therefore  that  those  who  are  interested  in  the  sub- 
ject have  not  thought  it  worth  while  to  take  any  proceed- 
ings at  variance  with  this,  or  to  dissent  from  the  present 
proceeding,  and  at  least  the  six  trustees  who  appear  toge- 
ther have  done  nothing,  as  it  seems  to  me,  at  variance  with 
the  trust  They  must  have  their  costs,  therefore,  as  be- 
tween solicitor  and  client,  from  the  cestuis  que  trust,  and 
those  cestuis  que  trust  are  the  plaintiffs. 

It  had  at  one  time  occurred  to  me,  before  I  was  made 
fully  aware  of  the  state  of  the  pleadings,  that  a  question 
might  arise  whether  Sir  Robert  Newman  could  be  en- 
titled to  his  costs,  because  though  no  one  has  attributed 


(a)  Some  discussion  here  took 
place  as  to  the  propriety  of  that 
part  of  the  decree  in  Edenborough 
t.  Archbishop  of  Canterbury ;  which 
directs  that  the  bishop  "  do  insti- 
tute and  induct."  The  Vice- Chan- 
cellor observed  that  such  an  order 


taken  literally  would  exclude  the 
bishop  from  the  right  of  deciding 
upon  the  fitness  of  the  party  present- 
ed; and  his  Honor  therefore  thought 
that  the  particular  words  there  used 
could  not  have  been  brought  to 
Lord  Eldon't  attentiou. 
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to  him  any  improper  motive  in  what  took  place,  yet  there 
was  an  irregularity;  but  the  state  of  the  pleadings  does 
not  raise  that  question  as  between  the  plaintiffs  and  Sir 
Robert  Newman.  Therefore  it  is  unnecessary  to  express 
any  opinion  upon  it,  and  I  shall  draw  no  distinction  be- 
tween Sir  Robert  Newman  and  the  other  gentlemen  with 
whom  he  acts. 

The  next  question  is  as  to  Mr.  Burrington.  Now  he  is 
a  trustee,  who  has  acted  separately.  When  trustees  act 
distinctly,  and  conduct  their  cases  severally,  before  the 
cestuis  que  trust  can  be  called  upon  to  pay  two  sets  of 
costs,  some  good  reason  must  be  given.  No  reason  has 
been  given  why  the  trustees,  acting  together,  appearing  as 
one  body,  should  not  have  their  costs.  They  cannot  be 
refused,  in  my  opinion,  as  I  have  stated.  With  regard  to 
Mr.  Burrington  however,  he  has  acted  separately  on  this 
ground,  that,  though  not  now  opposing  Mr.  Palk's  title, 
he  originally  dissented  from  it;  and  he,  conscientiously 
no  doubt,  thinks,  without  any  disrespect  to  Mr.  Palk,  that 
Mr.  Cuming  is  a  preferable  person.  He  has  a  right  to 
entertain,  and  to  express,  and  to  act  on  that  opinion,  and 
also  upon  the  opinion,  as  he  has  stated,  that  the  majority 
of  legal  votes  is  against  Mr.  Palk.  It  is  however  esta- 
blished in  my  judgment,  that,  take  the  matter  in  whatever 
way  it  can  be  suggested  as  rationally  possible,  Mr.  Palk 
had  the  legal  majority,  and  that  statement  therefore  on  the 
part  of  Mr.  Burrington,  though  no  doubt  believed  by  him, 
fails.  It  is  a  statement  founded  on  mistake.  But  with 
the  belief  of  the  preference  due  to  Mr.  Cuming  over  Mr. 
Palk,  he  does  that  which  is  calculated  to  create  a  difficulty 
in  the  title;  for  instead  of  joining,  when  the  matter  was 
carried  against  his  views,  in  giving  effect  to  the  election, 
which  notwithstanding  his  dissent  is  proved  to  have  been 
properly  carried,  he  omits  to  sign  the  presentation ;  there- 
by doing  that  which  might  well  create  difficulty  and  doubt 
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in  the  title.  Whether  that  was  or  was  not  the  main 
ground  taken  by  the  bishop  is  not  material.  It  was  a  step 
against  the  title  ont  of  the  ordinary  course,  and  calculated 
to  create  difficulty.  I  think,  that,  considering  the  line 
which  Mr.  Burrington  has,  no  doubt  conscientiously, 
taken,  and  without  imputing  any  blame  to  him,  it  is  not 
a  case  in  which  I  can  allow  a  double  set  of  costs ;  but  as 
between  the  two  sets  of  trustees,  those  acting  together 
are  rather  entitled  to  their  costs,  under  the  circumstances 
of  the  case,  as  against  the  plaintiffs,  than  Mr.  Burrington. 
1  do  not,  however,  think  it  a  case  in  which  Mr.  Burrington 
should  be  fixed  with  costs;  therefore,  as  far  as  he  is  con* 
cerned,  there  will  be  no  costs  on  either  side. 

With  respect  to  Mr.  Cuming,  he  has  disclaimed ;  he  has 
given  no  trouble ;  he  has  created  no  difficulty  in  the  suit ; 
though  he  certainly  at  one  time  claimed.  There  appears  to 
hare  been  a  fair  opposition  between  these  two  gentlemen, 
in  which  Mr.  Cuming  has  not  succeeded;  and  I  think 
there  is  not  sufficient  ground,  considering  that  he  does 
disclaim,  on  which  he  should  be  refused  his  costs;  but 
under  all  the  circumstances  of  the  case,  I  will  take  upon 
myself  to  moderate  those  costs.  I  shall  therefore  direct 
Mr.  Cuming's  costs  to  be  taxed,  but  with  liberty  to  the 
plaintiffs  to  pay  him  20/.  in  full  instead  of  a  taxation,  if 
they  shall  think  fit  to  do  so. 

Then  comes  the  consideration  of  the  costs  of  the  bishop. 
Tn  the  first  place,  the  presentation  here  was,  as  I  collect,  dif- 
ferent in  form  from  any  that  had  preceded  it,  for  whereas 
in  all  former  cases  the  presentation  had  been  by  all  the 
trustees,  as  far  as  I  can  collect,  and,  as  far  as  any  state- 
ments made  to  me  enable  me  to  judge,  this  presentation 
was  by  only  five  of  the  number.  The  presentation,  as 
I  have  said,  was  out  of  the  ordinary  course.  It  was  not 
only  signed  by  five  only  of  the  trustees,  but  those  five 
trustees  were  not  all  who  were  within  the  realm.  Not  only 
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so,  but  those  five  trustees  did  not  include  one  who  was 
present  at  the  election,  and  did  include  one  who  was  not 
present  It  was  a  matter  therefore  naturally  calculated 
to  create  observation  and  inquiry.  I  must  assume  that 
even  if  no  communication  had  been  made  to  the  bishop 
on  the  subject,  this  state  of  things  must,  because  in  my 
judgment  it  ought  to,  have  led  to  an  inquiry  on  the  part 
of  the  ordinary.  That  inquiry  would  have  led  to  a  know- 
ledge of  the  circumstances  that  preceded  and  accompanied 
the  election. 

Now,  I  quite  accede  to  the  observation  that  has  been 
made,  that  this  is  a  trust  recognised  by  the  law.  Being  so 
recognised,  it  is  a  trust,  from  the  exercise  of  which  some 
inconveniences  and  improprieties  of  the  description  alleged 
are  almost  inseparable,  and  will  be,  so  long  as  electors  are 
men  and  women.  Still  moderation  in  all  things  is  desira- 
ble, and  I  cannot  but  think,  looking  at  what  took  place  in 
the  parish  at  the  time  of  the  election, — looking,  however, 
at  the  evidence  on  this  subject  with  all  necessary  cau- 
tion and  reserve,  not  merely  on  the  ground  of  facts  not 
being  put  in  issue,  but  on  other  grounds  also, — I  cannot  but 
think  that  there  was  quite  enough  to  create  in  the  mind 
of  the  ordinary  great  disapproval  of  what  had  taken  place, 
a  strong  desire  to  correct  it,  and  a  strong  desire  to  pre- 
vent, if  by  any  lawful  means  he  could,  the  repetition  of 
such  proceedings,  and  thoroughly  to  investigate  the  cir- 
cumstances. This  must  naturally  have  led  him  to  hold 
his  hand  for  a  certain  time  upon  the  matter,  until  further 
inquiry  had  been  made.  Indeed,  if  I  may  presume  to  give 
an  opinion  upon  it,  it  was  positively  his  duty  to  have  an  in- 
vestigation made.  His  lordship,  however,  found  such  strong 
ground  of  disapproval,  that  the  course  taken  by  him  has 
been,  not  to  confine  himself  to  the  investigation  of  those 
matters,  but  to  go  into  the  actual  title,  independently  of 
them,  with  a  minuteness  and  rigour  of  detail  which  have 
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seldom  been  exceeded.  Now,  no  man  has  expressed  a 
doubt,  and  I  think  no  man  can  doubt,  that  the  bishop 
in  so  doing  was  actuated  by  the  best  and  highest  motives; 
still,  however,  his  lordship  has  been  led  to  place  himself 
in  a  position  of  difficulty,  by  going  beyond  the  mere  ques- 
tion of  the  impropriety  of  the  proceedings  that  took  place, 
which,  in  my  opinion,  demanded  investigation.  When  I 
add  to  this  consideration,  that  of  the  unsuccessful  motion 
made  to  dissolve  the  injunction, — a  step  which  his  advisers 
might  well  have  omitted  to  advise  his  lordship  to  take, — I 
do  not  see  my  way  to  take  any  other  course  in  the  present 
case  than  to  direct,  on  the  ground  of  these  conflicting  con* 
siderations,  that,  as  between  the  bishop  and  the  plaintiffs, 
there  should  be  no  costs  on  either  side. 

With  respect  to  Mr.  Palk,  I  will  only  add  that  I  am  sa- 
tisfied, if  there  was  any  thing  illegal  in  the  proceedings  at 
the  election,  which  I  do  not  suggest,  he  was  not  aware  of 
it,  nor  do  I  believe  him  to  have  had  any  notion  that  they 
would  be  attended  with  improper  consequences. 
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Fenner  v.  Hepburn. 


Jan.  17tk. 
June  22nd. 


JOHN  HOWLETT  FENNER  was  lessee  of  certain  pre-  Although  an 
mises  at  Clapham,  under  a  lease  for  21  years,  from  the  twee^nin*" 
29th  September,  1835,  at  a  rent  of  £140  per  annum,  sub-  ^nndd^^ra 
ject  to  a  proviso  enabling  the  tenant  to  determine  the  possibly  amount 
lease  at  the  end  of  seven  or  fourteen  years.     J.  H.  Fenner  tent  demise  or" 
died  in  February,  1840,  having/by  his  will,  appointed  his  Jj^1^ 
son,  Ludd  Fenner,  and  two  other  persons,  his  executors.       of  the  instru- 

r  ment  it  appears 

Ludd  Fenner,  upon  the  death  of  his  father,  entered  into  that  a  further 
possession  of  the  premises.     Some  months  afterwards,  he  necessary  to* 

carry  the  in- 
tention of  the 
parties  into  execution,  a  Court  of  Equity  will  decree  specific  performance  of  the  agreement  in 
•h«p»iicul.r.  tr%.*6<j 
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1843.  entered  into  an  agreement  with  Thomas  Hepburn,  which 
was  signed  by  the  parties,  and  was  as  follows: — 

"  Memorandum  of  agreement  made  this  4th  day  of  June, 
1840,  between  Lndd  Fenner,  of  &c.,  of  the  one  part,  and 
Thomas  Hepburn,  of  &c.,  of  the  other  part.  The  said  Ludd 
Fenner,  in  consideration  of  the  sum  of  £20,  to  be  paid  him 
by  the  said  Thomas  Hepburn,  agrees  to  let  to  the  said 
Thomas  Hepburn,  and  the  said  Thomas  Hepburn  agrees 
to  take  the  late  Mr.  Fennels  house  and  premises  at  Clap- 
ham  aforesaid,  for  the  term  of  sixteen  years  from  Michael- 
mas next,  at  the  clear  yearly  rent  of  £170,  commencing 
from  Christmas  next,  and  payable  quarterly;  all  taxes  and 
outgoings  to  be  cleared  to  Christmas  next.  The  said 
Thomas  Hepburn  is  to  be  subject  to  all  the  same  covenants 
and  conditions  (except  the  amount  of  rent),  as  are  con- 
tained in  the  lease  held  by  the  late  Mr.  Fenner.  And  it 
is  hereby  further  agreed  by  and  between  the  said  parties, 
that  the  said  Thomas  Hepburn  shall  take  at  a  valuation 
all  the  tenant's  fixtures  in  and  upon  the  said  premises  be- 
longing to  the  said  late  Mr.  Fenner,  but  which  valuation 
is  not  to  exceed  the  sum  of  £250.  If  the  valuation  exceed 
that  sum,  then  £250  shall  be  considered  as  the  full  amount 
thereof." 

In  pursuance  of  this  agreement,  Hepburn  was  let  into 
possession  of  the  premises  at  the  ensuing  Michaelmas,  and 
paid  for  the  fixtures. 

In  November  following,  a  draft  lease  of  the  premises 
was  prepared  and  sent  by  Fennels  solicitor  to  Hepburn's 
solicitor.  The  draft  was  in  the  form  of  a  lease  for  sixteen 
years  wanting  one  day,  and  it  contained  no  power  to  the 
tenant  to  determine  the  lease  at  any  time  short  of  the  six- 
teen years.  In  other  respects,  except  as  to  the  difference 
of  rent,  it  was  in  the  same  form  as  the  original  lease  to 
Fenner. 

A  few  days  after  the  receipt  of  this  draft  it  was  returned 
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by  Hepburn's  solicitor,  who  had  introduced  a  clause  for  1843. 
making  the  lease  determinable  by  the  tenant  at  the  end  of 
two  or  nine  years  of  the  tenancy;  those  periods  correspond- 
ing with  the  periods  mentioned  for  the  same  purpose  in 
the  original  lease.  Hepburn's  solicitor  subjoined  a  note 
of  his  approval  of  the  draft,  as  altered,  on  behalf  of  the  les- 
see. He  also  stated  that  he  made  no  objection  to  the  form 
of  the  lease  as  an  underlease. 

The  parties  not  agreeing  as  to  the  clause  so  introduced, 
the  present  bill  was  filed  by  Fenner  against  Hepburn  and 
Fenner's  co-executors,  praying  that  the  agreement  might 
be  specifically  performed. 

The  cause  now  coming  on  for  hearing,  it  was  arranged, 
by  consent,  between  the  parties,  that  the  opinion  of  the 
Vice-Chancellor  should  be  taken  as  to  the  construction 
of  the  agreement,  without  a  previous  reference  to  the 
Master. 

In  support  of  the  plaintiff's  case,  his  counsel  proposed 
to  examine  one  of  the  defendants,  the  co-executors.  But, 
upon  the  Vke-ChanceUor  observing  that  the  defendant,  not 
having  disclaimed,  treated  himself  as  having  an  interest  in 
the  suit,  this  course  was  not  persevered  in. 

Mr.  Wigram  and  Mr.  Wood,  for  the  plaintiff. — This  is  an 
agreement  which  the  Court  will  render  perfect  by  means 
of  a  more  formal  instrument.  The  words  "  subject  to  all 
the  same  covenants  &c."  shew  that  something  more  was 
intended  to  be  done  by  the  parties  to  complete  the  transac- 
tion. It  will  be  contended  on  the  other  side  that  the  pre- 
sent instrument  amounts  to  an  immediate  assignment.  If 
so,  the  defendant  by  assigning  to  a  pauper  will  be  able  im- 
mediately to  rid  himself  of  the  covenants  and  conditions  of 
the  original  lease,  notwithstanding  the  agreement  expressly 
provides  for  the  performance  of  those  covenants  during  the 
whole  term.    It  is  clear  that  the  parties  contemplated  the 

VOL.  II.  u  n.  c.  c. 
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1843.  relation  of  landlord  and  tenant  for  the  whole  sixteen  yean. 
If  the  defendant  has  power  to  determine  the  lease  at  the 
time  mentioned,  the  plaintiff  will  lose  part  of  his  secu- 
rity for  the  £30  per  annum,  the  difference  between  the 
head  rent  and  the  under  rent.  The  words  "  subject 
to  the  covenants"  will  not  assist  the  defendant  in  his 
claim,  because  "  subject11  is  a  word  of  oneration  and  not  of 
privilege. 

Mr.  Teed  and  Mr.  Shapter,  for  the  defendant  Hepburn. — 
If  a  doubtful  agreement  has  been  entered  into  which  is 
open  to  a  fair  construction  either  way,  the  defendant  ought 
not  to  be  forced  to  take  it.  It  is  clear,  however,  that  this 
is  an  assignment  of  the  original  lease,  and  being  so,  the  lease 
is  determinable  as  before.  The  words  "subject  to  the 
covenants  "  does  not  make  the  defendant  liable  to  the  cove- 
nants for  any  longer  term  than  he  actually  holds  the  pre- 
mises :  Wolveridge  v.  Steward  (a).  If  they  are  to  be  held 
to  have  that  effect  in  this  case,  then  he  ought  on  the  other 
hand  to  have  all  the  benefits  of  the  lease.  The  defendant  has 
no  objection  to  an  underlease,  if  made  determinable  at  the 
times  provided  for  by  the  original  lease;  but  if  he  is  not  to 
have  that  benefit,  then  he  rests  on  his  legal  right;  insisting 
that  this  is  a  present  assignment  and  not  a  matter  resting  in 
mere  agreement,  which  it  is  the  peculiar  province  of  a  court 
of  equity  to  enforce. 

The  Vice-chancellor  intimated  that,  whether  this  was 
or  was  not  a  present  assignment,  yet  if  it  appeared  from 
the  agreement  that  a  further  instrument  was  necessary  to 
carry  the  intention  of  the  parties  into  effect,  a  court  of  I 

equity  would  not  refuse  relief  to  a  party  seeking  its  aid  I 

in  that  respect.  i 

(a)  3  Tyr.  637 ;  1  Cr.  &  M.  644.  I 
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His  Honor  afterwards  decreed  as  follows : — 

Declahb,  That  according  to  the  true  construction  of  the  instrument  of 
the  4th  of  June,  1840,  a  further  instrument  ought  to  he  executed  for  car- 
rying into  effect  the  intention  of  it.  Refer  it  to  the  Master  to  approve 
of  a  proper  instrument  for  the  purpose  of  carrying  the  agreement  into 
effect.    Reserve  further  directions  and  costs ;  with  liberty  to  apply. 
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The  Master  having  prepared  an  instrument  which  was 
unsatisfactory  to  the  defendant  Hepburn,  an  exception 
(assigning  various  reasons)  was  taken  to  his  report 

The  following  order  was  made : — 

Without  allowing  or  overruling  the  exception,  hy  consent  (the  de- 
fendant Hepburn  undertaking  to  find  such  security  as  hereinafter  men- 
tioned) let  the  defendant  Hepburn  propose  before  the  Master  a  security 
for  the  sum  of  £30  per  annum  for  the  term  of  sixteen  years  mentioned  in 
the  agreement,  whether  the  original  lease  shall  or  shall  not  be  determined, 
such  security  to  be  in  addition  to  his  personal  security.  And  if  the  Mas- 
ter shall  approve  of  such  security,  refer  it  to  him  to  approve  of  a  proper 
deed  of  assignment  from  the  plaintiff  and  his  co-executors  to  the  defend- 
ant Hepburn,  of  the  house  and  property  in  question,  for  the  whole  of  the 
said  term  of  sixteen  years:  the  Master,  in  settling  such  assignment,  to 
have  regard  to  the  instrument  of  the  4th  June,  1840,  and  to  insert  a  pro- 
per provision  for  securing  to  the  plaintiff  such  or  the  same  rights,  in  the 
event  of  any  breach  of  covenant  on  the  part  of  the  defendant,  his  execu- 
tors, administrators,  or  assigns,  as  if  the  relation  between  them  had  been 
that  of  lessor  and  lessee  •  •  •  ••  This  order  to  be  without  preju- 
dice to  any  question,  in  case  such  security  as  aforesaid  shall  not  be  ten- 
dered to  the  Master.        •        •        •        • 


June  22nd, 
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This  Court 
either  by  virtue 
of  its  general 
jurisdiction,  or 
under  stat  11 
Geo.  4  &  1 
Will.  4,  c.  36, 
rule  17,  has 
power  to  dis- 
charge a  pau- 
per defendant 
out  of  custody, 
without  com- 
pelling him  to 
pay  costs  in- 
curred pre- 
viously to  the 
order  to  defend 
informd 
pauperis. 


Bennett  v.  Chudleigh. 

IVxOTION  that  the  defendant  having  put  in  his  answer 
might  be  discharged  oat  of  custody.  It  appeared  that  by 
an  order  dated  the  3rd  December,  1842,  the  defendant  had 
been  committed  to  prison  for  contempt  in  not  answering. 
By  an  order  dated  12th  January,  1843,  he  had  obtained 
permission  to  defend  in  formd  pauperis,  and  thereupon  a 
counsel  and  six-clerk  had  been  assigned  to  him,  and  he  had 
put  in  his  answer. 

The  question  was,  whether  he  could  be  discharged  with- 
out paying  the  costs  of  his  contempt. 

Mr.  Miller,  for  the  motion,  contended  that  both  by  the 
17th  rule  of  the  stat.  11  Geo.  4  £  1  Will  4  (a),  and  under 


(a)  The  16th  rule  of  stat.   11 
Geo.  4  &  1  Will. 4,  c.36,  is  thus  :— 

That  where  a  person  'shall  be 
committed  for  a  contempt  in  not 
delivering  to  any  person  or  per- 
sons, or  depositing  in  court  or  else- 
where, as  by  any  order  may  be  di- 
rected, books,  papers,  or  any  other 
articles,  or  things,  any  sequestra- 
tor or  sequestrators  appointed  un- 
der any  commission  of  sequestra- 
tion, shall  have  the  same  power  to 
seize  and  take  such  books,  papers, 
writings,  or  other  articles  or  things, 
being  in  the  custody  or  power  of 
the  person  against  whom  the  se- 
questration issues,  as  they  would 
have  over  his  own  property ;  and 
thereupon  such  articles  or  things  so 
seized  and  taken  shall  be  dealt 
with  by  the  court  as  shall  be  just ; 
and  after  such  seizure  it  shall  be 


lawful  for  the  court,  upon  the  ap- 
plication of  the  prisoner,  or  of  any 
other  person  in  the  cause  or  matter, 
or  upon  any  report  to  be  made  in 
pursuance  of  this  act,  to  make  such 
order*  for  the  discharge  of  the  pri- 
soner, upon  such  terms,  and  if  it 
shall  see  fit,  making  any  costs  in 
the  cause,  as  to  the  court  shall 
seem  proper. 

Rule  17. — That  in  any  other 
case  of  a  commitment  for  contempt, 
not  herein  specially  provided  for, 
the  court  may  upon  any  such  ap- 
plication as  last  aforesaid,  or  upon 
any  such  report  as  aforesaid,  make 
such  order  for  the  discharge  of  the 
prisoner,  upon  any  such  terms,  and 
making,  if  the  court  shall  see  fit, 
any  costs  in  the  cause,  as  to  the 
court  shall  seem  proper. 
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the  general  jurisdiction  of  the  Court,  the  defendant  could         1843. 
be  discharged  without  payment  of  the  costs  incurred  before      J""* 
he  commenced  defending  in  formd  pauperis:   Blood  v.  v. 

Lee  (a),  Jones  v.  Peers  (b),  Corbett  v.  Corbett  (c).  And  he 
urged  that  it  would  be  an  inconsistency  in  the  Court, 
after  having  allowed  a  party  to  sue  or  defend  in  formd 
pauperis,  to  require  from  him  payment  of  the  previous 
costs. 

Mr.  Piggott,  for  the  plaintiff,  cited  Davenport  v.  Daven- 
port (d)  as  an  authority  decisive  of  the  present  question. 

The  Vice-Chancellor. — It  appears  to  me,  that  under 
the  general  authority  of  this  Court,  independently  of  the 
stat.  11  Geo.  4  $•  1  Will.  4,  c.  36,  or  under  that  statute  and 
its  general  authority,  the  Court  has  the  power  to  make  the 
order  which  in  this  case,  under  its  very  peculiar  circum- 
stances, seems  to  me  proper — namely,  that  the  party  shall  be 
discharged :  the  costs  incurred  by  means  of  his  contempt, 
and  of  this  application  being  reserved,  and  the  defendant 
undertaking  to  abide  by  such  order  as  to  costs  and  other- 
wise as  the  Court  shall  think  fit. 


(a)  3  Wils.  24.  drawn  from  the  stat  11  Geo.  4  &  1 

(6)  M'Clel.  &  Y.  282.  Will.  4,  c.  36,  rule  17,  was  urged,  but 

(e)  16  Ves.  407.  without  success.    That  part  of  the 

(d)  1  Phillips,  124.  See  Yorston  argument,  probably  because  it  made 

y.  Nash,  13  Law  Jour.  86.    In  Do-  no  impression  on  the  Court,  is  not 

venport  v.  Davenport,  the  argument  reported. 
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1843. 
Jan.  26th.  SHERWOOD  V.  RlVKRS. 

Upon  a  motion  JM.R.  SPURRIER,  for  the  plaintiff,  moved  under  the  24th 
ter  a  memo-n"  °f  the  Orders  of  August,  1841,  for  leave  to  enter  a  memo- 
randum of  s«r-   randum  of  service  of  a  copy  of  the  bill  on  one  of  the  de- 

Yice  of  a  copy  r* 

of  the  bill  upon  fondants,  pursuant  to  the  23rd  of  the  same  Orders.  The 
under  the  24th    affidavit  did  not  state  that  the  defendant  was  not  an  infant ; 

t£2&? but  up°n  thi8  point 

it  is  not  neces- 
sary to  shew  by  .  .■..,»•■ 

affidavit  that  Spumer  referred  to  a  case  mentioned  in  1  Hare,  317, 

the  defendant      ^.^  ,  * 
is  not  an  infant.   *°te  \ah 

Mr.  Phillips,  amicus  curies,  said  that  the  case  there 
referred  to  was  Goodwin  v.  Bell,  in  which  the  Lord 
Chancellor  had  held  that  it  was  not  necessary  in  such 
cases  to  state  by  affidavit  that  the  defendant  was  not  an 
infant. 

The  Vice-Chancellor,  upon  the  authority  of  that  case, 
made  the  order  as  prayed. 
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Adams  v.  Barry.  Jan.  26th  4- 

Szut. 
AMUEL  WILSON  died  in  1814,  having,  by  his  will,  surviving  exe- 

appointed  Charles  Adams  and  Thomas  Wilson  his  execu-  Jj^^J \**L 

tors,  who  both  proved  the  will.    Charles  Adams  survived  teitator'g 

'  r  affairs,  protect- 

Thomas  Wilson,  and  died  in  1835,  having  appointed  se<*  ed  from  the  dit. 
veral  persons  his  executors,  of  whom  the  plaintiff  alone  ^opinions" 
proved  hi,  will.  K?rt*-r 

Thomas  Wilson  died  in  May,  1828,  having  appointed  of  the  deceased 
Richard  Harris  and  Mary  Ann  Wilson  his  executor  and  had  acted:  such 
executrix,  who  both  proved  his  will.    In  1829,  Mary  Ann  opinion"  having 
Wilson  married  the  defendant,  William  Barry.    In  May,  ^on  ton*t 
1838,  Richard  Harris  died,  having  appointed  two  persons  the  deceased 
of  the  names  of  Banks  and  Waltham  his  executors,  who  same  nature  as 
proved  his  will  ^ST" 

The  bill  was  filed  by  the  plaintiff  as  personal  represen-  •urvi™g  exe- 
tative  of  Samuel  Wilson,  and  on  behalf  of  himself  and  all 
other  the  creditors  of  Thomas  Wilson,  against  Barry  and 
his  wife.  After  alleging  that  Thomas  Wilson  possessed 
assets  of  Samuel  Wilson,  that  after  Thomas  Wilson's  de- 
cease such  assets  came  to  the  hands  of  Harris  and  the 
defendants,  and  that  the  portion  of  such  assets  received  by 
Harris  was  duly  accounted  for  by  his  executors,  and  paid 
over  by  them  to  the  defendants,  the  bill  prayed  that  an 
account  might  be  taken  of  the  assets  of  Samuel  Wilson 
received  by  Thomas  Wilson,  and  that  what  might  appear 
to  be  due  on  that  account  might  be  paid  to  the  plaintiff 
as  personal  representative  of  Samuel  Wilson  out  of  Thomas 
Wilson's  assets.  The  bill  also  prayed  the  usual  relief  in  a 
creditors'  suit  against  Thomas  Wilson's  assets. 

The  bill  contained  the  usual  charge,  that  the  defendants 
had  in  their  possession  divers  books,  accounts,  papers,  and 
documents,  relating  to  the  matters  aforesaid,  from  which, 
if  produced,  the  truth  of  such  matters  would  appear. 

vol.  11.  n  n.  c.  c. 


168  CA8E8    IN    CHANCSRT. 

1843.  The  defendants,  by  their  answer,  stated  that,  except  in 

some  mere  formal  matters,  Richard  Harris  alone  acted  in 
the  administration  of  Thomas  Wilson's  estate,  and  that 
they  the  defendants  were  entirely  ignorant,  nntil  long 
after  the  death  of  Harris,  of  there  having  been  any  claim 
whatever  against  the  estate  of  Thomas  Wilson,  as  executor, 
or  otherwise,  on  account  of  the  estate  of  Samuel  Wilson; 
but  that,  after  the  death  of  Harris,  the  defendants,  in  right 
of  the  defendant,  M.  A.  Barry,  who  was  residuary  legatee, 
as  well  as  surviving  executrix  of  Thomas  Wilson,  having 
filed  their  bill  against  the  executors  of  Harris  for  an  ac- 
count of  Thomas  Wilson's  estate  possessed  by  Harris,  and 
for  payment  of  the  residue,  and  that  suit  having  been 
compromised  upon  payment  of  a  small  balance  to  the 
defendants,  various  papers  and  accounts  belonging  to 
Thomas  Wilson  were,  thereupon,  handed  over  by  Harris's 
executors  to  the  defendants.  That  it  appeared  from  those 
papers,  but  that  the  defendants  had  never  before  been  in- 

4/4***  formed  of  the  fact,  that  Charles  Evans,  as  surviving  executor 
^  of  Samuel  Wilson,  very  shortly  after  the  death  of  Thomas 

Wilson,  made  a  claim  on  Richard  Harris  for  a  sum  alleged 
to  have  been  received  by  Thomas  Wilson,  on  account  of  the 
executorship  of  Samuel  Wilson,  and  also  required  Harris 
to  deliver  up  to  him  the  papers  relating  to  that  executor- 
ship ;  at  the  same  time  threatening  legal  proceedings  for  en- 
forcing his  claim.  The  defendants  then  alleged  that,  to  the 
best  of  their  information  and  belief,  the  cases  for  the  opi- 
nion of  counsel,  copies  whereof  were  comprised  in  the 
schedule  to  the  defendants'  answer  annexed,  were  pre- 
pared, and  the  opinions  thereon  taken,  on  behalf  of  the 
said  Richard  Harris,  as  such  acting  executor  of  Thomaa 
Wilson,  as  aforesaid,  in  the  year  1828,  with  immediate 
reference  to  the  claim  then  made  by  the  said  Charles 
Adams  against  the  estate  of  the  said  Thomas  Wilson,  and 
to  the  legal  proceedings  which  were  then  threatened  by 
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the  said  Charles  Adams ;  and  they  submitted  that  they  1843. 
ought  not  to  be  required  to  produce,  for  the  inspection  of  the 
plaintiffs,  or  otherwise,  either  the  said  copies  of  cases  and 
opinions,  or  any  other  of  the  particulars  mentioned  in  the 
schedule,  appearing  to  relate  thereto,  or  to  be  connected 
therewith. 

The  schedule  contained  the  following,  among  other  do- 
cuments: Case  submitted  to  G.  R.  Esq.  to  advise  on 
behalf  of  the  executors  of  Thomas  Wilson,  and  opinion 
thereon ;  the  rough  draft  of  such  case ;  paper  writing  pur- 
porting to  contain  an  account  of  the  monies  claimed  by 
the  executors  of  Thomas  Wilson  to  be  due  to  them  from 
the  estate  of  Samuel  Wilson,  (made  to  accompany  the 
case) ;  further  statement  of  case  to  G.  R.  Esq.,  &c.,  and  his 
opinion ;  paper  writing  purporting  to  contain  a  copy  of  a 
debtor  and  creditor  account  rendered  by  Charles  Adams 
to  Richard  Harris,  between  the  estate  of  Samuel  Wilson 
and  the  estate  of  Thomas  Wilson,  (made  to  accompany  the 
last  case). 

Mr.  Hubback,  for  the  plaintiff,  now  moved  for  the  pro- 
duction of  the  documents  mentioned  in  the  schedule. — The 
cases  stated  for  the  opinion  of  counsel  were  not  stated  by 
the  defendants  or  any  one  under  whom  the  defendants 
claim.  The  present  defendants  wertf  not  then  acting  at 
all.  The  party  acting  was  one  whose  representatives  are 
not  now  before  the  Court.  The  estate  of  Samuel  Wilson 
has  been  divided  against  itself;  but  no  cases  relating  to 
that  estate  can  be  privileged  against  those  who  now  repre- 
sent the  whole  of  it.  Supposing  the  Court  should  protect 
the  cases  and  opinions,  there  is  no  ground  for  protecting 
any  of  the  other  documents.  As  to  them,  no  grounds  of 
protection  are  laid  by  the  answer. 

Mr.  Toller,  for  the  defendants. 
n2 
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Tbs  Vice-Chancellor  said,  that  he  would,  before 
making  any  order,  peruse  the  pleadings. 

The  Vice-chancellor  made  an  order  protecting  the 
defendants  from  the  production  of  the  documents  above 
specified. 


Jan.  3l#*.  Jones  v.  Brain. 

Upon  •  motion,  1  HIS  was  a  creditors*  suit.  A  motion  was  now  made  on 
a  crediton^tuit  behalf  of  the  defendants,  Mr.  and  Mrs.  Brain,  the  latter  of 
crcdTtOTfrom  w^om  was  the  administratrix  of  James  Bennett,  for  an 
suing  the  ad-  injunction  to  restrain  certain  creditors  from  taking  any 
Uw:— mid,  further  proceedings  at  law  against  them, 
^mitancesf  that  **  appeared  from  the  affidavits  that  the  usual  decree  was 
the  creditor  was  made  against  the  real  and  personal  representatives  of  James 
the  costs,  either  Bennett  in  the  month  of  June,  1842;  that  the  same  had  been 
of  the  motion"  duly  carried  into  the  Master's  office,  that  the  usual  ad- 
tton  hand^thaV  ▼easements  had  been  inserted  in  the  Gazette  and  in  the 
the  costs  of  the  provincial  papers,  and  that  the  Master  had  fixed  a  day  for 

administratrix      r  ,.  ,-,  ,,  ,         ,.. 

should  be  costs  making  his  report.  It  further  appeared  that  the  admini- 
e  cause,  g^^trix  had  received  about  £800  of  the  assets  and  had 
paid  away  £760,  and  that  there  were  numerous  debts  due 
to  the  estate  outstanding  and  real  property  unsold,  none 
of  which  could  be  realized  until  the  Master  had  made  his 
report 

The  writ  was  issued  by  the  plaintiffs  at  law  in  December 
1842.  It  was  admitted  that  they  were  immediately  on 
service  of  the  writ  apprised  of  the  creditors1  suit,  and  that 
a  decree  had  been  made  and  was  in  course  of  prosecution 
in  the  Master's  office ;  and  the  affidavit  of  Brain  and  wife 
stated  their  belief  that,  by  reason  of  the  advertisements, 
the  plaintiffs  at  law  were  aware  of  the  decree  before  the 
writ  was  issued. 
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A  counter  affidavit  was  filed  by  the  plaintiffs  at  law,  but         1843. 
no  notice  was  taken  in  it  of  this  last  allegation, 

Mr.  What  ley,  for  the  defendants,  contended  that  they 
were  entitled  to  the  injunction,  their  affidavit  shewing  the 
real  state  of  the  intestate's  assets,  and  that  they  had  no 
monies  in  hand  which  they  could  be  called  upon  to  pay  into 
court :  Paxton  v.  Douglas  (a),  Jackson  v.  Leaf(b) :  and  that  as 
they  have  not  been  guilty  of  any  default  or  neglect,  they 
ought  not  to  pay  the  costs  of  the  motion.  In  Drewry  v. 
Thacker{c))  Lord  Eldon  disapproved  of  the  practice  of 
making  an  executor  pay  the  costs  of  a  motion  of  this 
nature  as  a  condition  precedent  to  his  obtaining  an  injunc- 
tion. Cwrre  v.Jiowyer  (d)  and  Anon,  (e),  are  authorities  to 
shew  that  a  party  going  on  at  law,  after  notice  of  the  decree, 
is  guilty  of  a  contempt  of  Court,  and  therefore  cannot  be 
allowed  the  costs  of  the  motion  for  an  injunction. 

With  respect  to  the  costs  at  law,  as  the  affidavit  of  the 
defendants  has  not  been  answered  on  an  important  point, 
no  costs  should  be  allowed.  At  all  events  if  costs  be  allowed, 
they  should  be  added  to  the  debt  and  proved  against  the 
estate:  Goate  v. Fryer  (/). 

Mr.  Godlee,  contrct,  cited  Jones  v.  Jones  (g),  and  contended 
that  the  plaintiff  at  law  had  a  right  to  come  to  the  Court 
to  know  whether  it  was  a  fit  case  for  an  injunction. 

The  Vice-chancellor. — The  administratrix  is  clearly 
entitled  to  the  injunction  asked.  Without  giving  any 
opinion  upon  the  general  question  of  the  costs  of  motions 
of  this  nature  in  ordinary  cases,  I  think  in  this  instance 
as  the  administratrix  shews  the  real  state  of  the  intestate's 

(a)  8  Ves.  521.  (e)  2  S.  &  S.  424. 

(b)  1J.  &  W.  231.  (/)  2  Cox,  202;  3  Bro.  C.  C. 

(c)  3  Swanst.  541.  23. 

(d)  3  Madd.  456.  (g)  5  Sim.  678. 
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assets,  and  the  plaintiffs  at  law  do  not  deny  that  they  had 
notice  of  the  decree  before  their  writ  was  issued,  although 
the  administratrix  not  only  deposes  as  to  her  belief  that  such 
was  the  case,  but  assigns  the  reasons  for  her  belief,  that  the 
plaintiff  at  law  ought  to  have  no  costs  either  of  the  action 
or  of  this  motion,  and  that  the  administratrix's  costs  should 
be  costs  in  the  cause. 

Injunction  granted  accordingly. 


Jan.  28M. 

Equitable 
mortgage  esta- 
blished by 
means  of  writ- 
ten documents, 
coupled  with 
parol  evidence, 
against  a  prior 
voluntary  set- 
tlement. 

Parol  evi- 
dence of  subse- 
quent advances 
made  on  the 
security  of  a 
prior  equitable 
mortgage  by 
deposit  of  deeds 
and  memoran- 
dum in  writing 
not  under  seal. 

Semble,  that 
a  post-dated 
cheque  is  re- 
ceivable in  evi- 
dence to  prove 
its  own  invali- 
dity. 

Inquiry  be- 
tween co-de- 
fendants. 


Ede  t\  Knowles. 

IN  and  for  some  years  previous  to  April,  1841,  John 
Knowles  carried  on  the  business  of  silkman  in  London,  in 
co-partnership  with  Henry  Rodwell  and  others,  under  the 
firm  of  John  Knowles  &  Co.  In  the  course  of  their  busi- 
ness, they  had  various  dealings  with  Francis  Ede,  a  mer- 
chant in  Bucklersbury,  who  from  time  to  time  made  ad- 
vances of  money  to  them  on  the  security  of  silk  warrants 
and  bills  of  exchange,  the  property  of  the  firm. 

In  April,  1841,  the  firm  being  indebted  to  Ede  on  the 
balance  of  such  dealings  in  the  sum  of  £15,000  and  up- 
wards, and  being  desirous  of  a  further  advance  of  £4000, 
applied  to  Ede  to  lend  them  that  sum  on  the  security  of 
certain  freehold  property  of  which  Knowles  was  seised  in 
fee  in  reversion  expectant  on  the  decease  of  his  mother. 
This  proposal  was  agreed  to,  and  Ede's  solicitors  were  in- 
structed to  prepare  a  proper  mortgage  of  the  premises. 

On  the  16th  of  the  same  month,  and  before  the  mort- 
gage was  prepared,  Knowles  and  Rodwell  on  behalf  of  the 
firm  applied  to  Ede  for  the  loan  of  £1000  on  account  of 
the  mortgage.  That  sum  was  accordingly  advanced,  and 
the  title-deeds  of  the  property  were  deposited  by  Knowles 
with  Ede;  a  letter  being  at  the  same  time  written  by 
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Knowles  to  the  effect  that  the  deeds  were  held  by  Ede  as  1843. 
a  collateral  security  for  the  £1000  till  the  mortgage  was 
made.  On  the  following  day,  the  17th  of  April,  Knowles 
and  Bodwell  again  called  on  Ede,  and  at  the  instance  of 
Knowles,  a  further  advance  of  £1000  was  made  by  Ede  to 
the  firm  on  account  of  the  mortgage. 

On  the  last-mentioned  occasion,  Knowles  and  Bodwell,  or 
one  of  them,  applied  to  Ede  to  deliver  back  to  them  some  of 
the  silk  warrants  of  the  firm  which  Ede  then  held,  and  in 
lieu  thereof  to  take  cheques  of  the  firm  to  an  equal  amount: 
the  amount  proposed  being  £928.  This  proposition  was 
consented  to  and  acted  upon ;  but  upon  the  understanding, 
as  Ede  insisted,  that  the  £928  should  form  part  of  the 
mortgage  security.  Knowles  then  wrote  and  delivered  to 
Ede  a  letter  signed  by  him  in  the  name  of  the  firm  in  the 
following  terms : — 

"  London,  17th  April,  1841. 
"  To  Francis  Ede,  Esq. 

"  Sir, — In  consideration  of  your  delivering  to  us  certain 
silk  warrants  against  our  cheques  as  stated  below,  we  hereby 
grant  you  a  lien  upon  all  property  of  ours  in  your  hands,  in- 
cluding the  deeds  deposited  with  you  yesterday,  as  a  colla- 
teral security  for  the  due  payment  of  our  cheques.  The  lien 
to  cease  on  payment  of  our  cheques. 

J.  Knowles  &  Co/1 

On  the  28rd  April  a  similar  transaction  similarly  under- 
stood by  Ede  took  place  with  respect  to  other  silk  war- 
rants to  the  amount  of  £560,  except  that  on  this  occasion 
a  letter,  in  terms  similar  to  that  of  the  17th  of  April,  was 
signed  on  behalf  of  the  firm,  not  by  Knowles  but  by  Rod- 
well  in  the  presence  of  Knowles. 

On  the  26th  April,  Knowles  and  Bodwell,  on  behalf  of 
the  firm,  applied  to  Ede  for  a  further  advance  of  £1000, 
and  as  a  security  for  that  sum,  or  part  of  it,  proposed  to 
deposit  with  Ede  certain  silk  warrants.    This  proposal 
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1843.  was  accepted  and  carried  into  execution;  Ede  considering 
this  advance  also  as  being  made  on  account  of  the  mort- 
gage. 

A  letter  was  at  the  same  time  written  by  Rodwell  in  the 
name  of  the  firm  and  delivered  to  Ede,  acknowledging  the 
loan  of  the  £1000,  and  stating  that,  in  consideration  of 
such  loan,  the  firm  deposited  the  silk  warrants  as  a  colla- 
teral security  for  the  same,  and  granted  Ede  a  general  lien 
for  the  same  purpose  on  all  property  of  theirs  in  Ede's 
hands.  On  the  same  occasion,  Knowles  wrote  and  deli- 
vered a  letter  to  Ede  in  these  terms : — 

"  Dear  Sir, — Please  to  request  Mr.  A.  (Ede's  solicitor) 
to  make  out  the  mortgage  for  £4000. 

"  Yours,  John  Knowles." 

Before  the  mortgage  could  be  completed,  and  on  the 
14th  May,  1841,  a  fiat  in  bankruptcy  issued  against 
John  Knowles  &  Co.,  under  which  they  were  declared 
bankrupt.  At  the  time  of  the  bankruptcy,  none  of  tht 
cheques  delivered  as  before  mentioned  had  been  paid,  ex* 
cept  one  for  £159;  the  payment  of  which  left  the  sum  ot 
£769  due  on  the  first  set  of  cheques.  The  balance  due 
from  John  Knowles  &  Co.  to  Ede  on  the  general  account, 
including  the  several  sums  advanced  in  the  manner  before 
mentioned,  was  £19,675.  And  supposing  Ede  to  be  enti- 
tled to  have  the  before-mentioned  advances  to  the  extent 
of  £4000  secured  by  the  mortgage,  it  was  admitted  to  be 
doubtful  whether  he  had  by  means  of  silk  warrants  and  bills 
of  exchange  of  the  firm  in  his  hands,  a  sufficient  security 
for  the  remaining  £15,675. 

Ede  now  brought  his  bill  for  the  purpose  of  establishing 
an  equitable  mortgage  of  the  premises  to  the  extent  of 
£4000  and  interest,  by  virtue  of  the  agreement  for  a  mort- 
gage, the  deposit  of  title-deeds,  the  several  letters  of  the 
16th,  17th,  123rd,  and  26th  April,  1841,  and  the  other 
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dealings  and  transactions  before  mentioned ;  praying  also        1843. 
consequential  relief.    The  bill  alleged  that  the  several      """T*     ' 
sums  of  £928  and  £560,  for  which  the  cheques  were  given,  v. 

and  the  sum  of  £1000,  for  which,  on  the  26th  April,  the     Knowim' 
silk  warrants  were  deposited,  were  expressly  intended  to 
be  comprised  in  the  mortgage  security,  the  cheques  and 
silk  warrants  being  merely  collateral  securities. 

The  bill  also  alleged  that  the  plaintiff  had  discovered 
since  the  bankruptcy,  that  by  an  indenture,  dated  and 
executed  on  the  15th  April,  1837,  which  was  after  the 
marriage  of  Knowles,  Knowles  had  conveyed  his  rever- 
sionary interest  in  the  property,  the  subject  of  the  in- 
tended mortgage,  to  trustees  in  trust  for  his  wife  for  her 
life  for  her  separate  use,  with  remainder  to  his  children. 
Upon  that  part  of  the  case,  the  bill,  after  referring  to 
the  statutes  27  Eliz.  c.  4,  and  13  EUz.  c.  5,  and  charg- 
ing that  Knowles  was  insolvent  at  the  date  of  that  inden- 
ture, prayed  that  the  indenture  might  be  declared  to  be 
fraudulent  and  void  as  against  the  plaintiff,  either  as 
equitable  mortgagee  of  the  premises  or  as  a  general  cre- 
ditor of  John  Knowles  together  with  the  other  creditors. 

The  defendants  to  the  bill  were  John  Knowles,  his  wife, 
and  only  child,  the  trustees  of  the  indenture  of  the  15th 
April,  1837,  and  the  assignees  (both  creditors'  and  official) 
under  the  bankruptcy  of  John  Knowles  &  Co. 

The  defendant  Knowles  by  his  answer  denied  that  the 
several  sums  secured  by  the  cheques  and  by  the  deposit  of 
silk  warrants  on  the  26th  April,  were  ever  intended  to 
form  part  of  the  sum  of  £4000  agreed  to  be  advanced  on 
mortgage :  on  the  contrary,  he  alleged  that  the  cheques 
and  silk  warrants  were  intended  to  be  a  full  and  complete 
security,  independent  of  the  mortgage  transaction;  and 
though  he  admitted  that  the  plaintiff  was  entitled  to  a 
mortgage  to  the  extent  of  £2000  (the  amount  of  the  two 
first  advances),  yet  he  insisted  that  the  plaintiff  was  not 
entitled  to  a  mortgage  for  more  than  that  sum.     He 
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1843^  admitted  that  the  deed  of  settlement  of  the  15th  April, 
1837,  was  purely  voluntary,  but  insisted  that  he  was 
solvent  at  the  time  of  its  execution. 

The  defendants,  the  trustees  of  the  voluntary  settle- 
ment, insisted  by  their  answer  that  Knowles  was  solvent  at 
the  time  of  its  execution. 

The  defendants,  the  assignees,  by  their  answer  stated 
that  they  had  documents  in  their  possession  which,  in 
their  judgment,  tended  to  shew  that  at  the  date  of  the 
deed  of  the  15th  April,  1837,  Knowles  was  in  insolvent 
circumstances. 

The  cause  now  came  on  for  hearing. 

In  support  of  the  plaintiff's  case,  the  evidence  of  Samuel 
Napper,  the  plaintiff's  clerk,  and  Henry  Rodwell,  the  late 
partner  of  Knowles,  who  had  obtained  his  certificate,  were 
read. 

The  former  witness  stated  that  he  was  present  at  all  the 
transactions  which  took  place  in  April,  1841,  between  the 
plaintiff  and  the  defendant  Knowles  and  Rodwell.  After 
deposing  to  the  circumstances  connected  with  the  original 
proposal  for  a  mortgage,  he,  in  reference  to  the  transac- 
tions of  the  17th  and  23rd  April,  stated  that  Knowles  and 
Rodwell  were  both  present  on  those  occasions,  and  that 
the  plaintiff  delivered  up  to  them  the  silk  warrants  on  the 
distinct  understanding  that  they  should  be  considered  as 
money  to  that  amount,  advanced  in  respect  of  the  mort- 
gage loan  in  case  the  cheques  given  against  them  should 
not  be  paid.  With  respect  to  the  transaction  of  the  26th 
April,  he  stated  that  the  plaintiff  at  first  declined  to  make 
the  proposed  further  advance  of  £1000,  on  the  ground 
that  he  should  not  then  have  securities  sufficient  to  cover 
his  general  balance ;  that  he  however  ultimately  agreed  to 
the  proposal  upon  the  terms  of  the  advance  being  made 
on  account  of  the  mortgage,  and  some  additional  silk  war- 
rants being  deposited  with  him  as  a  collateral  security  to 
cover  the  general  loan  account;  that  these  terms  were 
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accepted,  and  that  Knowles  at  the  same  time  observed  1843. 
that  the  plaintiff  had  the  deeds  in  his  possession  and  could 
pay  himself,  or  used  words  to  that  effect.  The  defendant 
further  stated  that  silk  warrants  of  the  estimated  value  of 
£574  were  deposited  with  the  plaintiff,  in  pursuance  of 
this  arrangement. 

The  witness,  Henry  Rodwell,  corroborated  the  evidence 
of  Napper  in  every  material  circumstance.  He  also  stated 
that  Knowles  was,  to  the  best  of  his  recollection,  present 
when  all  the  transactions  in  reference  to  the  loan  of  £4000 
took  place;  or  if  he  was  not  actually  present  when  any  of 
the  advances  were  applied  for  or  made,  or  when  the  silk 
warrants  were  returned,  he  was  privy  to  every  part  of  the 
transactions,  and  fully  concurred  in  every  thing  that  was 
done. 

It  appeared  from  the  evidence  of  the  last  witness,  that 
it  was  understood  that  the  cheques  delivered  to  the  plaintiff 
.  were  not  to  be  presented,  or  used  in  the  event  of  the  mort- 
gage being  completed.  It  also  appeared  that  the  cheques 
which  were  delivered  on  the  17th  April,  were  of  a  date 
subsequent  to  that  day. 

In  the  course  of  the  cause,  Mr.  Wigram,  for  the  defend- 
ants, the  assignees,  objected  that  the  post-dated  cheque 
could  not  be  used  in  evidence  for  the  plaintiffs.    They 
were  absolutely  void,  and  could  not  be  used  in  evidence  for 
any  purpose :  Serlev.  Norton  (a). 

The  Vicb-Chancellob  said,  that  if,  as  had  been  con- 
tended, the  cheques  were  mere  waste  paper,  they  were  worse 
than  dishonoured  cheques,  and  made  the  case  stronger  for 
the  plaintiff. 

The  objection  was  not  pressed. 

(a)  9  Mies.  &  W.  309. 
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1843.  Mr.  Purvis  and  Mr.  Heathfield,  for  the  plaintiff,  con- 

tended that  a  mortgage,  to  the  foil  extent  of  £4000,  was 
sufficiently  proved.  The  sums  of  £928  and  £560  were 
comprehended  within  the  mortgage  security,  by  means  of 
the  letters  signed  John  Knowles  &  Co.  coupled  with  the 
parol  evidence.  As  to  the  sum  of  £1000  advanced  on  the 
26th  April,  if  John  Knowles's  letter  of  that  date  directing 
the  mortgage  to  be  made,  had  not  the  effect  of  bringing 
that  sum  within  the  mortgage  security,  the  parol  evidence 
would  be  sufficient  for  that  purpose.  An  agreement  by 
parol  to  make  a  subsequent  advance  on  a  deposit  of  deeds, 
is  sufficient  to  constitute  an  equitable  mortgage  as  to  the 
subsequent  advance :  Ex  parte  Kensington  (a) ;  Ex  parte 
Lloyd  (A).  As  to  that  part  of  the  case  which  relates  to  the 
voluntary  settlement,  the  plaintiff  asks,  that  in  case  he 
fails  to  any  extent  in  realizing  his  mortgage  security,  un- 
der the  stat.  27  Eliz.  c.  4,  he  may  be  allowed  to  receive  the 
balance,  or  a  share  of  the  balance,  as  a  general  creditor, 
under  the  stat.  18  Eliz.  c.  6.  [The  Vice-Chancellor.— The 
plaintiff  does  not  allege,  by  his  bill,  that  he  was  a  creditor 
at  the  time  of  the  settlement.  I  apprehend,  that  a  deed 
can  only  be  set  aside  as  fraudulent  against  creditors  at  the 
instance  of  a  person  who  was  a  creditor  at  the  time,  though, 
when  it  shall  have  been  set  aside,  subsequent  creditors  may 
be  let  in.] 

Mr.  Spence  and  Mr.  Berkeley,  for  the  defendant  Knowles, 
contended  that  the  parol  evidence  of  the  mortgage  was 
excluded  by  the  documentary.  With  respect  to  adding  by 
means  of  parol  evidence  subsequent  advances  to  an  original 
mortgage,  they  cited  Ex  parte  Hooper  (c). 

Mr.  Koe  for  the  defendants,  the  trustees. 

(«)  2  Ves.  &  B.  79.  (b)  1  Gl.  &  J.  389.  (c)  2  Rose,  328. 
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Mr.  Wigram,  (with  whom  was  Mr.  Renshaw),  for  the  de-  1843. 
fendants  the  assignees,  suggested  that  an  inquiry  should 
be  directed  as  to  the  insolvency  of  Knowles  at  the  time  of 
the  execution  of  the  settlement;  in  order  to  give  the  as- 
signees the  surplus  of  the  mortgaged  premises  after  pay- 
ment of  the  mortgage :  Richardson  v.  Smallwood  (a).  He 
observed,  however,  that  proof  of  absolute  insolvency  in  the 
settlor  at  the  time  of  the  execution  of  the  voluntary  settle- 
ment was  not  necessary  in  order  to  enable  the  Court  to  set 
it  aside :  Toumsendv.  Westacott  (A). 

The  Vice-chancellor,  after  referring,  upon  the  ques- 
tion of  insolvency,  to  the  stat.  6  Geo.  4,  c.  16,  s.  78,  expressed 
an  inclination  to  grant  the  inquiry  asked  by  the  assignees, 
the  counsel  for  the  co-defendants  not  opposing  it.  His 
Honour,  however,  was  of  opinion,  that  the  inquiry,  if  to 
be  directed,  should  be  postponed. 

The  Vice-Chancellor. — This  is  a  very  clear  case  as 
far  as  the  plaintiff  is  concerned.  An  agreement  has  been 
distinctly  proved  that  there  should  be  an  advance  of  £4000 
to  Mr.  Knowles,  or  to  the  house  of  which  Mr.  Knowles 
was  a  partner,  on  the  security  of  certain  reversionary  pro- 
perty, part  of  the  separate  estate  of  Knowles. 

On  the  16th  April  the  deeds  are  deposited;  part  of  the 
money  being  then  paid.  Farther  sums  are  advanced  at 
different  times  between  that  day  and  the  26th  of  April  in- 
clusive, to  an  extent  exceeding  £4000 ;  of  which  the  sum 
of  £159  only  appears  to  have  been  repaid,  that  repayment 
still  leaving  more  than  £4000  due. 

It  is  said  that  the  written  documents  which  came  into 
existence  from  time  to  time  in  the  course  of  executing  the 
original  agreement,  preclude  the  parol  evidence  from  being 

(a)  Jan.  557.  (ft)  2  Beav.  340. 
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1843.  received.  That  is  not  my  opinion.  I  am  of  opinion  that 
by  the  parol  evidence,  or  the  written  documents  coupled 
with  that  parol  evidence,  (which  clearly  is  receivable),  a 
case  of  equitable  mortgage  upon  the  property  for  £4000 
proved  to  have  been  paid  is  established. 

It  appearing  that  sums  exceeding  £4000'were,  between  the  16th  and 
26th  April,  1841,  both  inclusive,  advanced  by  the  plaintiff  to  John 
Knowles  or  to  John  Knowles  &  Co.,  at  the  request  of  John  Knowles, 
upon  an  agreement  for  a  security  on  the  property  comprised  in  certain 
deeds  mentioned  in  the  exhibit  A,  (the  letter  of  the  16th  April),  depo- 
sited with  the  plaintiff  on  the  16th  April,  declare  that  the  plaintiff  became 
equitable  mortgagee  for  £4000,  and  interest,  upon  the  property  com* 
prised  in  those  deeds,  and  let  the  Master  inquire  what  the  deeds  were 
which  were  so  deposited  on  the  16th  April,  and  what  was  the  property 
therein  comprised.  Let  him  take  an  account  of  what  is  due  for  principal 
and  interest  at  £5  per  cent,  in  respect  of  the  £4000.  And  it  being 
alleged  by  all  parties  that  the  property  comprised  in  the  indenture  of  set- 
tlement of  the  15th  April,  1837,  is  the  same  property  as  that  comprised  in 
the  deeds  deposited  on  the  16th  April,  1841,  declare  such  deposit  effectual 
against  the  settlement.  Let  the  decree  be  without  prejudice  to  any  ques- 
tion between  the  co-defendants.  Take  an  account  of  all  the  dealings  and 
transactions  between  the  plaintiff  and  the  house  of  John  Knowles  &  Co., 
up  to  the  time  of  the  bankruptcy,  and  of  all  the  securities  held  by  the 
plaintiff,  and  the  mode  in  which  the  same  were  dealt  with,  and  what  he 
has  received  in  respect  thereof,  and  what  if  any  thing  is  now  due  to  the 
plaintiff  from  John  Knowles  &  Co.,  distinguishing  the  amount  secured  by 
the  deposit. 
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1843. 

Bridge  v.  Brown.  Feb.  nth, 

Q  14tf,4-15M, 

STEPHEN  BROWN,  by  his  will  dated  the  15th  Sep-  a  charge  by  \ 

tember,  1824,  after  appointing  Stephen  Brown  and  Henry  J^SSL^ 

Unwin  to  be  his  executors  and  trustees,  and  bequeathing  expenses  of  a 

funeral  dii- 

the  sum  of  £800  to  hir  wife  Ann  Brown,  gave  and  devised  allowed. 

unto  the  said  Stephen  Brown  and  Henry.Unwin  the  free-  trustees8^7 

hold  part  of  his  farms  and  lands,  called  respectively  Bo-  JJ^JjJJ  out 

rough  Fields,  Burr  Hall,  and  Cheer  Lays,  (or  the  Burr-  under  colour 

Hall  estate),  situate  in  the  parish  of  Sible  Hedingham,  in  nance,  and  for 

the  county  of  Essex,  or  in  the  adjoining  parishes,  to  hold  £Xyn£T 

to  them  the  said  Stephen  Brown  and  Henry  Unwin,  and  pended  in  puii- 

¥  mg  down  and 

the  survivor  of  them,  and  the  executors  and  administrators  rebuilding  a 

of  the  survivor,  In  trust  to  carry  on  the  business  of  the  ^J^L  *    / 

freehold  parts  of  the  same  farms,  and  from  time  to  time  to  tat^Jier1ecc  *  JjJJj 

apply  the  proceeds  and  profits  thereof  for  and  towards  the  the  income  of 

...     ,,           .,                   ,  .       .-            ,   ,,             .    ,  his  estate  shall 

support  of  his  (the  said  testators)  wife,  and  the  mainte-  be  applied  in 

nance  and  clothing  and  education  of  his  the  testator's  two  ™ d^bwine 

daughters  until  the  younger  of  them  should  attain  the  age  |ori"Jl,,fficlent 

of  twenty-five  years,  if  she  should  so  long  live,  or  in  case  pose,  the  Court 

of  her  death  before  that  time,  until  his  other  daughter  ^ms  dire™* 

should  attain  that  age.    And  he  gave  and  devised  all  such  fg^Jftg* 

part  or  parts  of  the  before-mentioned  farms  as  were  copy-  °»  personalty, 
hold  unto  and  to  the  use  of  his  the  testator's  daughter 
Eliza,  her  heirs  and  assigns  for  ever,  nevertheless  upon 
trust  to  permit  and  suffer  the  said  Stephen  Brown  and 
Henry  Brown,  or  the  survivor  of  them,  to  occupy  and  en- 
joy the  said  copyhold  parts  thereof,  and  receive  the  rents 
and  profits  thereof,  in  the  same  way  and  for  the  same  pur- 
poses as  he  had  thereinbefore  directed  with  respect  to  the 
freehold  parts  of  the  before-mentioned  farms  until  the 
youngest  of  his  daughters  should  have  attained  the  age 
of  twenty-five  years ;  and  when  she  should  have  so  at- 
tained that  age,  then  the  said  copyhold  parts  of  the  said 
farms  should  be  and  remain  unto  and  to  the  use  of  his  said 
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daughter  Eliza,  her  heirs  and  assigns  for  ever.  And  in 
case  such  proceeds  and  profits  arising  from  the  said  farms 
should  not  be  sufficient  for  the  purposes  before  mentioned, 
then  the  said  testator  directed  his  said  executors  or  the 
survivor  of  them,  his  executors  and  administrators,  from 
time  to  time  to  take  so  much  of  the  interest  or  dividends 
arising  from  his  monies  invested  in  Government  or  other 
securities  as  they  in  their  discretion  should  think  requisite, 
and  apply  the  same  towards  such  maintenance,  clothing 
and  education  as  aforesaid.  But  in  case  his  (the  testator's) 
said  wife  should  not  choose  to  live  with  his  children  or 
should  marry  again,  or  in  case  she  should  form  any  illicit 
connexion  with  any  person  or  persons  whomsoever,  then 
he  directed  that  she  should  no  longer  remain  in  any  of  his 
hereditaments  and  premises,  but  should  be  entirely  excluded 
and  dispossessed  from  residing  or  living  upon  the  same ; 
and  he  gave  and  bequeathed  to  her,  in  lieu  of  such  living 
and  maintenance  as  aforesaid,  one  clear  annuity  or  yearly 
sum  of  £70,  to  be  paid  into  her  hands  for  her  sole  and  pro- 
per use,  free  from  the  debts  and  control  of  any  future 
husband,  out  of  the  interest  or  dividends  arising  from  the 
money  invested  as  aforesaid,  by  two  equal  payments  in 
every  year  during  the  term  of  her  natural  life ;  and  in  such 
case  the  said  testator  directed  his  said  trustees  to  apply  the 
said  profits  arising  from  the  carrying  on  the  said  business 
for  and  towards  the  maintenance,  education  and  clothing 
of  his  said  children  until  the  younger  of  them  or  (in  case 
of  her  death)  until  the  survivor  should  attain  the  age  of 
twenty-five  years;  and  upon  the  happening  of  either  of 
these  events  the  testator  gave  and  devised  all  the  before- 
mentioned  freehold  and  copyhold  farms,  lands  and  here- 
ditaments with  the  appurtenances  unto  and  to  the  use  of 
his  said  daughter  Eliza,  her  heirs  and  assigns  for  ever,  &c. 
And  the  testator  also  gave  and  devised  unto  his  said  trustees 
all  that  freehold  part  of  his  farm  and  lands  called  Page's, 
to  hold  to  them,  his  said  trustees  in  trust,  either  to  carry 
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on  the  business  thereof  or  to  let  the  same  to  some  other  1843. 
person  as  they  should  think  proper,  and  from  time  to  time 
to  invest  the  rents,  profits,  and  proceeds  thereof  on  some 
good  security  until  his  younger  daughter  Sarah  should  at- 
tain the  age  of  twenty-five  years  if  she  should  so  long  live ; 
and  he  gave  and  devised  all  such  part  and  parts  of  the 
before-mentioned  farm  called  Page's  as  was  copyhold,  and 
also  all  those  two  copyhold  fields  called  Vastly  and  Small 
Gains,  and  the  rents  and  profits  which  should  have  arisen 
from  carrying  on  the  said  business  or  letting  the  said  pre- 
mises unto  and  to  the  use  of  his  said  daughter  Sarah,  her 
heirs  and  assigns  for  ever,  nevertheless  upon  trust  that  she 
should  permit  his  said  trustees  Stephen  Brown  and  Henry 
Unwin  or  the  survivor  of  them  to  carry  on  the  business  of 
the  said  copyhold  part  of  the  said  farm  called  Page's  to- 
gether with  the  said  fields,  or  to  let  the  same  for  her  benefit 
until  she  should  arrive  at  the  age  of  twenty-five  years  in 
the  same  manner  as  he  had  thereinbefore  directed  the 
freeholds  of  the  said  farm  to  be  occupied  or  letten,  &c. 
And  the  testator  also  gave  and  bequeathed  the  sum  of 
£8170  new  £4  per  cent,  stock,  and  the  sum  of  2167/.  Is.  7rf. 
or  his  share  or  proportion  thereof  in  the  £3  per  cent,  con- 
sols and  reduced  stock  then  standing  in  the  Accountant 
General's  name  in  the  Court  of  Chancery,  together  with  all 
dividends  thereon  and  all  other  his  monies  and  securities 
for  money,  (except  the  sum  of  £800  thereinbefore  be- 
queathed to  his  said  wife),  unto  his  executors  in  trust  after 
payment  of  his  debts,  funeral  and  testamentary  expenses, 
to  continue  upon  Government  or  real  securities  such 
monies  as  should  be  invested  thereon,  and  to  invest  the 
residue,  if  any,  on  like  securities  or  on  some  good  real 
securities ;  and  as  soon  as  his  daughter  Sarah,  or  in  case  of 
her  death  his  said  daughter  Eliza,  should  attain  the  age  of 
twenty-five  years,  the  said  testator  bequeathed  all  his  monies 
and  all  interest  which  should  have  accumulated,  and  all 
his  personal  estate  of  every  description,  unto  and  to  be 
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1843.  equally  divided  between  his  said  daughters  Eliza  and  Sarah 
or  unto  the  survivor,  in  case  either  should  die  without 
leaving  issue,  &c. 

The  testator  died  in  December,  1825,  leaving  his  widow 
and  his  two  daughters,  Eliza  and  Sarah,  surviving  him. 
Eliza  married  Francis  Whitelock,  and  attained  her  age  of 
twenty-five  in  July,  1835.  Sarah  married  Joseph  Bridge, 
and  attained  her  age  of  twenty-five  in  February,  1838.  In 
May,  1827,  the  widow  married  William  Lake.  He  died, 
and  in  December,  1835,  the  widow  married  Richard 
Hanchett. 

The  bill  was  filed  by  Mr.  and  Mrs.  Bridge  and  their 
infant  child  against  Brown  and  Unwin,  the  executors  of 
the  testator,  and  against  Whitelock  and  his  wife.  It 
charged  various  acts  of  improvidence  and  mismanagement 
on  the  part  of  the  executors,  and  prayed  the  usual  accounts 
of  the  testator's  property  and  debts,  and  that  the  execu- 
tors might  be  charged  with  the  losses  occasioned  by  them 
to  the  testator's  estate. 

The  cause  came  on  for  hearing  before  His  Lordship  the 
Master  of  the  Rolls,  when  a  decree  was  made  directing  the 
usual  accounts  to  be  taken  of  the  testator's  personal  estate, 
and  of  his  debts,  funeral  expenses,  and  legacies,  and  also 
of  the  rents  and  profits  of  the  real  estates  received  by  the 
defendants.  And  it  was  ordered  that  an  account  should 
be  taken  of  all  monies  expended  in  the  maintenance  of 
Ann  Hanchett,  formerly  the  testator's  widow,  and  in  the 
maintenance  and  education  of  the  plaintiff  Sarah  Bridge, 
and  the  defendant  Eliza  Whitelock,  the  testator's  daugh- 
ters, and  under  what  circumstances  such  monies  had  been 
so  expended.  And  it  was  referred  to  the  Master  to 
inquire  and  state  whether  any  and  what  sums  were  pro- 
per to  be  expended  in  repairing  or  rebuilding  the  farm- 
house or  buildings  in  the  farm  called  Page's.  And  it  was 
ordered  that  an  account  should  be  taken  of  the  produce 
and  profits  of  the  farming  business  carried  on  by  the 
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defendants,  the  executors,  on  the  farms  mentioned  in  the 
bill.  And  the  Master  was  to  be  at  liberty  to  state  special 
circumstances,  &c.  The  Master  having  made  his  report  in 
pursuance  of  this  decree,  the  defendants,  the  executors, 
took  various  exceptions  to  that  report;  which  exceptions 
now  came  on  for  argument. 

Mr.  Lee  and  Mr.  Heathfield,  for  the  exceptions. 

Mr.  Russell  and  Mr.  Wigram,  for  the  report. 

The  Master  having  by  his  report  stated  generally  that 
he  had  allowed  the  executors  £100  for  funeral  expenses, 
an  exception  was  taken  to  his  report  on  the  ground  that 
he  ought  to  have  allowed  for  those  expenses  £145,  the 
charge  brought  in  by  the  defendants.  It  appeared  that 
a  sum  of  £20  for  a  tombstone  was  included  in  the  de- 
fendants' charge.  On  the  other  hand,  there  was  a  charge 
of  £35  for  mourning  for  the  testator's  widow  and  daugh- 
ters. 

It  appeared  from  the  report  and  from  other  sources,  that 
the  value  of  the  Burr-Hall  estate  was  about  £6000,  that  of 
Page's  about  £1500,  and  that  of  the  testator's  personalty, 
after  payment  of  his  debts,  about  £4000.  All  the  testa- 
tor's debts  and  legacies  were  paid. 

In  support  of  the  exception  Stagy  v.  Punter  (a)  was 
cited,  with  a  view  to  shew  that  considering  the  extent  of 
the  testator's  estate,  as  apparent  on  the  face  of  the  will, 
the  sum  of  £145  was  not  an  unreasonable  expenditure  for 
the  funeral. 

The  counsel  for  the  exceptants  also  proposed  to  read 

(a)  3  Atk.  119. 
o  2 
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1843.  the  affidavit  of  the  defendant  Unwin  (which  had  been 
used  in  the  Master's  office),  for  the  purpose  of  verifying 
the  payments  which  had  been  made,  and  of  shewing  that 
they  were  reasonable. 

The  counsel  for  the  plaintiff  objected  to  the  production 
of  this  affidavit  as  evidence,  though  it  might  be  admissible 
as  laying  a  foundation  for  the  claim :  Trotter  v.  Trotter  (a). 

This  distinction  appeared  to  be  acceded  to  on  the  other 
side. 

The  Vice-Chancellor,  after  expressing  a  doubt  whe- 
ther the  mourning  of  the  widow  and  daughters  might  not 
be  allowed  either  (as  suggested  by  the  exceptions)  as  main- 
tenance, or  on  the  ground  taken  in  Paice  v.  Archbishop  of 
Canterbury  (b),  said  that  upon  the  whole  his  impression 
was  that  he  could  not  allow  the  claim  of  the  defendants. 
His  Honour  however  postponed  his  final  decision  on  the 
point. 

With  reference  to  the  inquiries  which  had  been  directed 
concerning  the  maintenance  of  the  widow  and  daughters, 
the  Master  found  specially  as  follows : — That  the  testator 
for  some  time  previous  and  down  to  the  time  of  his  death 
resided  with  his  family  at  the  farm-house  called  Burr  Hall; 
that  after  his  decease  his  widow  continued  to  reside  there 
with  her  daughters  until  Midsummer,  1826 ;  that  at  Mid- 
summer, 1826,  the  widow,  or  the  defendants  Brown  and 
Unwin  at  her  request,  hired  a  house  in  Sible  Hedingham 
called  High  House  at  the  annual  rent  of  £25 ;  that  the 
furniture  in  such  house,  or  the  greater  part  of  it,  was  pur- 
chased by  the  defendants  Brown  and  Unwin  out  of  the 
testators  estate ;  that  the  widow  removed  to  High  House 

(a)  5  Sim.  383 ;  see  19  Ves.  196.  (b)  14  Ves.  364. 
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at  Midsummer,  1826,  and  that  she  continued  to  reside  1843. 
there  with  her  daughters  Eliza  and  Sarah  Brown  until  the 
22nd  of  May,  1827,  when  she  married  William  Lake  of 
Halstead,  where  she  then  went  to  reside ;  that  Eliza  and 
Sarah  Brown  continued  to  reside  at  High  House  after  the 
marriage  of  their  mother  until  Michaelmas,  1827,  when 
that  house  was  given  up,  and  the  furniture,  or  the  greater 
part  of  it,  was  sold ;  that  while  High  House  was  occupied 
by  the  widow  and  her  daughters,  Burr  Hall  was  inhabited 
by  the  bailiff,  but  that  no  taxes  were  paid  for  it ;  and  that 
the  several  sums  of  money  paid  and  expended  by  the  de- 
fendants Brown  and  Unwin  in  and  about  the  removal  of  the 
widow  and  her  daughters  to  and  their  occupation  of  High 
House  amounted  in  the  whole  to  the  sum  of  79/.  13*.  3d. 
exclusive  of  the  sums  paid  by  them  for  rates  and  taxes  for 
such  house. 

The  reason  given  in  the  defendant's  state  of  facts  for  the 
removal  to  High  House  was,  that  Burr  Hall  was  lonely,  and 
liable  to  depredations.  This  assertion,  however,  was  denied 
on  the  other  side. 

With  respect  to  the  education  of  the  daughter,  the 
Master  found  that  the  testator  had  a  governess  residing 
in  his  family  at  a  salary  of  twenty-five  guineas  per 
annum,  and  that  he  also  employed  music  and  drawing 
masters  to  attend  and  instruct  them ;  that  after  the  death 
of  the  testator,  the  defendants,  the  executors,  continued 
to  provide  governesses  and  masters  in  the  same  manner 
as  the  testator  had  done;  that  from  Michaelmas,  1827, 
to  February,  1830,  the  daughters  were  placed  under  the 
tuition  of  a  Mr.  Gray,  a  dissenting  minister,  at  the  rate, 
first  of  £100  and  then  of  £120  per  annum :  and  that 
in  February,  1830,  they  went  to  reside  at  Burr  Hall,  and 
continued  to  do  so  till  their  respective  marriages. 

The  Master  further  found  that  the  defendants  the  exe- 
cutors purchased  out  of  the  testator's  estate  and  main- 
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1843.  tained  a  four-wheeled  poney-carriage  and  a  poney  for  the 
use  of  the  widow  and  her  daughters  during  their  residence 
at  High  House,  and  a  gig  and  ponies  for  the  use  of  the 
daughters  after  High  House  was  given  up. 

The  Master  then,  after  stating  that  the  defendants  the 
executors  had  from  time  to  time  advanced  out  of  the  tes- 
tator's estate  various  sums  of  money  for  the  support  and 
maintenance  of  the  widow  and  children  until  their  respec- 
tive marriages,  certified  that  upon  consideration  of  the 
several  matters  aforesaid  &c.  he  was  of  opinion  that  the 
several  quins  so  paid  and  expended  by  the  defendants  in 
the  purchase  of  furniture  and  on  removing  to  and  incident 
to  the  occupation  of  High  House,  and  also  the  several 
sums  expended  by  them  in  the  purchase  of  the  said  car- 
riages and  ponies,  had  been  improperly  paid  and  expended 
by  them,  aud  ought  not  to  be  allowed  to  them,  and  he 
had  therefore  proceeded  to  take  an  account  of  all  the 
monies  which  had  been  paid  and  expended  by  the  defend- 
ants the  executors  in  the  maintenance  of  the  widow  and 
in  the  maintenance  and  education  of  the  daughters,  exclu- 
sive of  the  several  sums  of  money  so  improperly  paid  and 
expended.  And  he  found  that  the  defendants  the  execu- 
tors had  paid  and  expended  in  such  maintenance  and  edu- 
cation, under  the  circumstances  before  stated,  the  several 
sums  of  money  mentioned  in  the  fourth  schedule  to  his  re- 
port, amounting  in  the  whole  to  the  sum  of  £1265,  but  inas- 
much as  the  amount  so  expended  considerably  exceeded  the 
income  arising  from  the  testator's  estate  applicable  to  the 
maintenance  and  education  of  the  widow  and  daughters, 
he  submitted  to  the  judgment  of  the  Court  whether  the 
defendants  were  to  be  allowed,  in  respect  of  the  payments 
so  made  by  them,  any  and  what  sum  beyond  the  income 
of  the  testator's  estate  applicable  to  such  maintenance  and 
education. 
Exceptions  were  taken  to  this  part  of  the  report  on  the 
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ground  that  the  Master  ought  to  have  allowed  the  expendi-        1843. 
tare  incurred  in  the  living  and  occupation  of  High  House, 
and  the  purchase  of  the  poney  and  chaise.    Those  excep- 
tions! however,  were  overruled. 

As  to  the  Master's  suggestions  respecting  the  possible 
application  of  the  capital  of  the  testator's  personalty  to  the 
discharge  of  the  sums  paid  for  maintenance  and  educa- 
tion, the  counsel  for  the  exceptants  cited  Ex  parte  Cham- 
bers (a). 

The  Vice-chancellor  said,  that  if  he  could  be  satis- 
fied that  the  sum  which  the  Master  had  allowed  was  not 
more  than  sufficient  for  the  decent,  proper,  and  respect- 
able maintenance  of  this  family,  he  should  probably  be  of 
opinion  that  a  part  of  the  capital  of  the  testator's  person- 
alty might  properly  be  applied  in  the  discharge  of  that 
sum.     His  Honour,  however,  reserved  the  point. 

In  answer  to  the  inquiries  which  had  been  directed  re- 
specting the  farm  called  Page's,  the  Master  reported  that 
such  farm  contained  about  75  acres  of  the  annual  value  of 
from  £60  to  £75,  or  thereabouts ;  that  there  were  on  the 
farm  a  farm-house  and  buildings  which  had  been  repaired 
by  the  testator  about  two  years  before  his  death ;  and  that 
at  the  death  of  the  testator,  the  said  farm-house  and  build- 
ings were  generally  in  good  tenantable  repair,  and  that 
very  few  repairs  were  actually  required  or  proper  to  be  done 
thereto. 

The  Master  further  found  that  in  the  month  of  April, 
1826,  shortly  after  the  death  of  the  testator,  the  defend- 
ants the  executors  agreed  to  let  the  farm  call  Page's  to 
Mr.  James  Norris  at  the  yearly  rent  of  £75 ;  and  that 

(a)  I  Run.  &  M.  577. 
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1843.  thereupon  an  agreement  in  writing,  dated  the  11th  April, 
1826,  was  entered  into  between  the  defendants  and  Norris, 
whereby  Norris  agreed  to  hire  the  farm  called  Page's  and 
all  the  messuage  or  tenement,  lands,  hereditaments,  and 
premises  at  the  yearly  rent  of  £75  for  the  term  of  eleven 
years  to  commence  from  Michaelmas,  1826,  upon  certain 
conditions  therein  mentioned;  and  that,  amongst  other 
things,  Norris  thereby  agreed  to  leave  the  same  in  good 
tenantable  repair  upon  being  found  with  rough  materials 
for  the  same ;  that  J.  Norris  entered  on  the  premises  as 
occupier  thereof  at  Michaelmas,  1826,  pursuant  to  the 
agreement ;  that  the  defendants  the  executors,  but  at  what 
time  the  Master  had  not  been  able  satisfactorily  to  ascertain, 
determined  to  add  two  new  rooms  to  the  farm-house  and  to 
make  some  alterations  in  the  barn  attached  thereto,  and  that 
estimates  were  thereupon  made  of  the  costs  of  such  additions 
and  alterations;  that  the  defendants  proceeded  to  carry 
the  proposed  plan  into  execution,  and  caused  one  end  of 
the  house  to  be  pulled  down  for  the  purpose  of  making  the 
proposed  addition,  when,  as  it  was  alleged,  it  was  found 
impracticable  to  complete  the  proposed  addition,  and  it 
became  necessary  to  pull  down  the  house;  that  the  de- 
fendants thereupon  caused  the  farm-house  to  be  pulled 
down,  and  a  new  farm-house  to  be  built,  and  expended,  as 
it  was  alleged,  upon  such  buildings,  and  in  various  altera- 
tions and  work  in  and  to  the  said  barn,  various  sums 
amounting  in  the  whole  to  the  sum  of  782/.  8*.  2d.  And 
the  Master  found,  by  the  evidence  laid  before  him  on  be- 
half of  the  plaintiffs,  that  the  new  farm-house  was  altoge- 
ther of  a  different  size  and  character  from  the  former 
house,  and  was  a  much  larger  house  than  was  adapted  to 
or  suitable  for  the  farm,  and  was  beyond  the  means  of  any 
tenant  who  would  be  likely  to  take  the  farm,  regard  being 
had  to  the  quantity  and  quality  of  the  land ;  and  that  any 
such  tenant  would  find  it  inconvenient  to  furnish  or  pay 
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the  rates  and  taxes  of  such  a  house.    And  he  also  found        1843. 

that  the  new  house  was  in  a  bye  part  of  the  country  and  "     ' 

Bridge 
was  approached  by  narrow  lanes,  and  was  unsuited  for  a  ». 

residence  of  any  person  not  connected  with  the  said  farm, 

and  that  there  was  little  probability  of  the  same  being  let 

for  a  residence ;  and  further,  that  the  annual  value  of  the 

farm  had  not  been  increased  by  the  erection  of  such  new 

house,  and  that  it  was,  in  fact,  an  incumbrance  to  the 

property. 

The  Master  then,  after  referring  to  the  respective  states 
of  facts  laid  before  him  on  the  part  of  the  plaintiffs  and 
the  defendants  the  executors,  certified  that  he  had  not 
thought  fit  to  allow  the  claim  of  the  defendants,  so  far  as 
the  same  related  to  the  several  sums  expended  by  them  in 
altering  and  rebuilding  the  farm-house.  But  he  was  of 
opinion  that  the  several  sums  expended  by  them  in  re- 
pairing and  altering  the  barn  and  farm  buildings,  and  in 
repairing  the  farm-house  previously  to  its  being  taken 
down,  were  properly  expended :  and  having  taken  an  ac- 
count thereof,  he  found  that  the  several  sums  so  expended 
amounted  together  to  the  sum  of  216/.  18*. 

On  the  argument  of  the  exception  to  this  part  of  the 
report,  the  respective  parties  read  various  conflicting  affida- 
vits of  builders  and  surveyors  as  to  the  necessity  of  the 
course  taken  by  the  executors. 

The  Vice-Chancellor. — The  substantial  question  is 
whether  the  sum  of  £565  and  a  fraction  for  rebuilding 
the  house,  or  any  part  of  it,  is  to  be  allowed.  In  the  pre- 
sent case,  even  if  there  were  any  reasonable  chance  of 
finding  a  fund  which,  under  any  circumstances,  might  be 
made  available  for  the  payment  of  it,  this  is  not  an  ex- 
penditure that  it  is  possible  to  allow. 

The  house  that  originally  stood  on  this  property  ap- 
pears to  have  been  a  small  old  cottage,  which  probably 
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1843.  was  in  bad  repair,  but  which  might  at  a  reasonable  ex- 
pense have  been  made  fit  for  the  reception  and  comfortable 
dwelling  of  a  farm  labourer.  The  evidence,  as  to  the 
probability  of  letting  it,  merely  amounts  to  this — that  it 
could  not  have  been  let  to  a  farmer  with  a  view  to  his 
living  in  it.  There  is  no  evidence  of  any  endeavour  to 
let  it  to  a  farmer,  or  any  person,  who  might  have  had  a 
homestead  of  his  own  and  kept  a  farming  bailiff.  The 
evidence  is,  (or  at  least  there  is  no  evidence  to  the  con- 
trary), that  this  might  have  been  done  well,  and  with 
facility.  Considering  what  the  whole  property  is  worth 
to  be  let,  it  does  not  appear  to  me  that  the  estate  has 
gained  any  thing  by  what  has  been  done.  The  exception 
must  be  overruled. 

His  Honour  added  that  an  allowance  must  be  made  to 
the  executors  for  the  value  of  the  timber  &c.  of  the  old 
house,  if  it  should  appear  that  such  an  allowance  had  not 
already  been  made  to  them ;  but  with  this  exception  all 
that  could  be  allowed  to  the  executors  was  216/.  18s.,  the 
sum  mentioned  by  the  Master. 


Feb.  15/A.  The  Vice-chancellor. — I  have  considered  the  question 
as  to  the  funeral,  with  a  wish  if  possible  to  allow  the  exe- 
cutors something  more  than  the  Master  has  done,  but  I 
cannot  see  my  way  clearly  to  differ  from  him.  After  at- 
tending as  far  as  reason  would  allow  to  the  wishes  of  the 
family,  and  to  all  the  demands  of  decency  and  propriety, 
not  forgetting  the  matter  of  the  tombstone,  I  cannot  ar- 
rive at  the  conclusion  that  the  Master  is  wrong;  I  must 
see  that  he  is  wrong  before  I  differ  from  him. 

The  next  question  is  as  to  the  maintenance ;  and  upon 
that  I  am  clearly  of  opinion  that  the  whole  of  the  sum  of 
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£1266  must  be  allowed,  and  payment  of  it  obtained  in  some  1843. 
manner  out  of  the  testator's  estate.  Let  it  be  declared 
that  the  first  fund  for  payment  is  the  income  of  the  Burr- 
Hall  farm.  The  next  fund  is  the  income  of  the  personal 
estate.  Supposing  those  two  funds  not  to  be  sufficient  for 
payment  of  this  sum,  I  consider  myself  authorized  by  the 
language  of  the  will  and  the  authorities  to  resort  to  the 
income  of  Page's  farm  for  the  purpose  of  supplying  it. 
But  as  resorting  to  the  income  of  Page's  farm  would 
be  to  take  away  a  fund  to  which  in  the  events  that  have 
happened  one  sister  has  become  entitled  exclusively  of  the 
other,  the  right  course  to  avoid  circuity,  and  which  I  think 
may  also  be  done  consistently  with  principle  and  authority, 
the  circumstances  appearing  to  the  Court  to  require  it,  will 
be,  to  take  what  the  income  of  the  Burr-Hall  farm  and  the 
income  of  the  personalty  will  not  provide  from  the  capital 
of  the  personalty,  in  which  both  sisters  are  equally  inte- 
rested. 


Poster  v.  Smith.  />6.23rA 

T  /a*' 

J  OHN  BLOOMFIELD,  by  his  will  dated  the  1st  January,  Testator  de-  /(?&-fo 

1823,  gave,  devised  and  bequeathed  all  that  his  freehold  es-  ^£^y£     "/**  - 

tate  at  Chelmsford,  and  all  those  his  leasehold  messuages  or  [reeh?l*dand    l      ^  v  G 

tenements  and  premises  situate  at  Walworth,  Kensington,  tates  to  trustees, 

and  in  the  City  of  London,  with  the  appurtenances  thereto  receive  the 

respectively  belonging,  unto  Thomas  Smith  and  Thomas  ^"VerwP" 

Reynolds  and  the  survivor  of  them,  and  the  heirs,  executors  *hen  «nd  " 

i.  the  same 

and  administrators  of  such  survivor,  according  to  the  nature  should  become 
and  quality  of  the  said  estates,  upon  the  trusts  following :  abie*°nd  *y* 

thereout  to  pay 
to  his  wife,  if  she  should  survive  him,  an  annuity  of  j£200  during  the  term  of  her  life,  to  he 
paid  by  four  equal  quarterly  payments  &c,  and  from  and  immediately  after  the  decease  of  his 
said  wife,  upon  trust  that  the  trustees  should  convey  and  assure  the  said  freehold  and  lease- 
hold premises  unto  his  the  testator's  three  sisters  as  tenants  in  common,  their  heirs,  executors, 
administrators,  and  assigns.  The  rents  and  profits  being  insufficient  for  payment  of  the  annuity, 
M4,  that  the  arrears  due  at  the  widow's  death  were  chargeable  on  the  corpus  of  the  estates. 


Smith. 
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1843.  that  is  to  say,  upon  trust  to  receive^  the  rents,  issues  and 
ST~V  '  profits  of  all  and  singular  his  said  freehold  and  leasehold 
estates,  when  and  as  the  same  should  become  dne_and  pay- 
able,  and  thereout  to  pay  unto  his  said  wife  if  she  should 
survive  him  one  clear  annuity  or  annual  sum  of  £200  of 
lawful  money  of  Great  Britain  for  and  during  the  term 
of  her  natural  life,  to  and  for  her  own  sole  and  separate 
use,  and  not  to  be  subject  to  the  debts,  control,  or  en- 
gagements of  any  future  husband  she  might  intermarry 
with,  and  her  receipts  alone,  notwithstanding  her  co- 
verture, to  be  good  and  effectual  discharges  to  his  said 
trustees  for  the  same,  the  said  annuity  to  be  paid  by 
four  equal  quarterly  payments  in  the  year,  that  is  to 
say,  on  Lady  Day,  Midsummer  Day,  Michaelmas  Day, 
and  Christmas  Day,  without  any  deduction  or  abatement 
whatsoever  for  or  by  reason  of  any  present  or  future  taxes, 
charges  or  impositions,  the  first  quarterly  payment  to  be 
made  on  each  of  the  said  days  as  should  happen  next  after 
his  decease :  and  from  and  immediately  after  the  decease  of 
his  said  wife,  then  upon  this  further  trust  that  they  his 
said  trustees,  or  the  survivor  of  them,  or  the  heirs  of  such 
survivors,  should  convey  and  assure  in  due  form  of  law  all 
that  .his  said  freehold  estate  with  the  appurtenances  thereto 
belonging,  unto  and  to  the  use  of  his  sisters  Rose  Pot- 
tel,  Elizabeth  Tubby,  and  Sarah  Lillystone,  their  heirs 
and  assigns  for  ever,  as  tenants  in  common  and  not  as 
joint  tenants ;  and  upon  this  further  trust,  as  to  his  said 
leasehold  estates,  that,  upon  and  immediately  after  the 
decease  of  his  said  wife,  they  his  said  trustees  or  the 
survivor  of  them  or  the  executors  or  administrators  of 
such  survivor  should  assign,  transfer  and  set  over  unto 
his  said  three  sisters,  their  executors,  administrators  and 
assigns,  all  and  singular  his  said  leasehold  premises  with 
their  appurtenances,  to  hold  to  them,  their  executors, 
administrators,  and  assigns,  for  all  the  residue  of  the  said 
terms  of  years  which  then  might  be  to  come  and  unex- 
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pired  therein,  in  equal  shares  and  proportions,  share  and  1843. 
share  alike,  and  upon  and  for  no  other  use,  trust,  intent  or 
purpose  whatsoever.  And  as  to  all  the  rest,  residue  and 
remainder  of  his  estate  and  effects  whatsoever  and  where- 
soever whereof  he  might  die  seised,  possessed  or  entitled 
unto,  the  said  testator  gave  devised  and  bequeathed  the 
same  and  every  part  thereof  unto  his  said  three  sisters, 
their  heirs,  executors,  administrators  and  assigns,  absolutely 
and  for  ever,  equally  to  be  divided  between  them,  share  and 
share  alike;  and  he  thereby  nominated,  constituted  and 
appointed  his  said  wife  and  the  said  Thomas  Smith  and 
Thomas  Reynolds  executrix  and  executors  of  his  said  will. 

The  testator  died  in  January,  1823,  leaving  his  widow 
surviving  him.  The  rents  of  the  estates  were  for  some 
years  sufficient  to  pay  the  annuity,  but  latterly  they  were 
not.  They  were,  however,  after  they  had  become  insuffi- 
cient, regularly  applied  in  discharge  of  the  annuity,  as  far 
as  they  would  go,  until  February  1839.  In  the  following 
July  the  widow  died,  and  at  her  death  a  sum  of  £466  was 
due  in  respect  of  the  arrears  of  the  annuity. 

The  bill  was  filed  by  the  executors  of  the  widow  against 
the  trustees  under  the  testator's  will  and  the  parties  inte- 
rested in  the  testator's  freehold  and  leasehold  estates,  for 
the  purpose  of  determining  the  question  whether  the  sum 
of  £466  was  chargeable  on  the  corpus  of  those  estates. 

Mr.  Anderdon  and  Mr.  Sergeant,  for  the  plaintiffs,  cited 
Sheffield  \.  Earl  of  Coventry  (a),  Bootlev.  Blundell  (A),  Allan 
v.  Backhouse  (c),  and  the  following  passage  from  Story's 
Equity  Jurisprudence : — "  When  a  testator  directs  a  gross 
sum  to  be  raised  out  of  the  rents  and  profits  of  an  estate 
at  a  fixed  time,  or  for  a  definite  purpose  or  object,  which 
must  be  accomplished  within  a  short  period  of  time,  or 
which  cannot  be  delayed  beyond  a  reasonable  time,  it  is 

(a)  2  Rub.  &  M.  317.        (h)  1  Mer.  233.        (c)  2  Ves.  &  B.  65. 
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1843.  but  fair  to  presume  that  lie  intends  that  the  gross  sum 
shall  at  all  events  be  raised,  so  that  the  end  may  be  punc- 
tually accomplished;  and  that  he  acts  under  the  impression 
that  it  may  be  so  obtained  by  a  due  application  of  the  rents 
and  profits  within  the  intermediate  period.  But  the  rents 
and  profits  are  but  the  means ;  and  the  question  therefore 
may  properly  be  put,  whether  the  means,  if  totally  inade- 
quate to  accomplish  the  end,  are  to  control  the  end,  or 
are.  to  yield  to  it.  Now,  if  the  gross  sum  cannot  be  raised 
out  of  the  rente  and  profits  at  all,  or  not  so  soon  as  to  meet 
(he  exigency  contemplated  by  the  testator,  it  would  seem 
but  a  reasonable  interpretation  of  his  intention  to  presume 
that  he  meant  to  dispense  with  the  means,  and  at  all 
events  to  require  the  sum  to  be  raised.  The  same  prin- 
ciple is  applied  by  Courts  of  Equity  in  other  analogous 
eases  "  (a). 

Mr.  Chandkss,  for  the  defendants,  the  trustees. 

Mr.  Wigram  and  Mr.  Toller,  for  the  defendants,  the  de- 
visees.— We  do  not  contest  that  the  plaintiffs  are  entitled 
to  be  paid  out  of  the  whole  of  the  income  of  the  property 
which  accrued  in  the  lifetime  of  the  widow;  but  we  submit 
that  the  testator  intended  to  charge  the  estates  only  during 
her  lifetime,  and  not  to  charge  the  fee.  The  trustees  are 
directed  to  convey  the  estates  to  the  sisters  "  from  and 
immediately  after  the  decease"  of  the  widow.  In  none  of 
the  cases  has  the  Court  gone  farther  than  to  charge  the 
particular  estate  named:  Boyd  v.  Buckle  (b),  Davies  v. 
Wattier  (c),  May  v.  Bennett  (d),  Arundell  v.  Arundell  (c), 
Hodge  v.  Lewin  (/),  Swallow  v.  Swallow  (g),  Kendall  v. 
Russell  (h). 

(a)  Stor.  Eq.  Jur.  Vol.  2,  ch.  (?)  1  Myl.  &  K.  316. 
29,  sect.  1064  a.                                              (/)  1  Beav.  431. 

(b)  10  Sim.  595.  \g)  Id.  432  n. 

(c)  1  Sim.  &  St  463.  (h)  3  Sim.  424. 
(</)  1  Russ.  370. 
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The  Vice-Chancbllor.— I  am  of  opinion  that  there  is 
an  intention  expressed  on  the  face  of  this  will  that  the 
widow  shall  have  £200  a-year  out  of  these  estates.  The 
testator  gives  the  whole  of  the  freehold  and  leasehold 
estates  absolutely  to  the  trustees  upon  trust  to  receive,  not 
the  rente,  issues,  and  profits  accruing  from  them  during 
the  life  or  widowhood  only  of  his  wife,  but  "  the  rents, 
issues,  and  profits  of  all  and  singular  his  said  freehold  and 
leasehold  estates,  when  and  as  the  same  should  become  due 
and  payable,  and  thereout  to  pay  unto  his  said  wife  one 
clear  annuity  or  annual  sum  of  £200,  for  and  during  the 
term  of  her  natural  life  &c.,  to  be  paid  by  four  quarterly 
payments  in  the  year,  that  is  to  say,  &c  without  any 
deduction  or  abatement  whatsoever,  for  or  by  reason  of 
any  present  or  future  taxes,  charges,  or  impositions,  the 
first  quarterly  payment  to  be  made  on  each  of  the  said 
days  as  should  happen  next  after  his  decease."  Now,  if  the 
will  had  stopped  there,  whether  the  words  "  rents,  issues, 
and  profits,9'  are  to  be  considered  annual,  or  howsoever 
derived  from  the  land,  the  case  would  have  been  the  same. 
If  the  annuity  had  not  been  paid  in  the  widow's  lifetime, 
the  trustees  would  have  continued  to  pay  it  out  of  the  an- 
nual rents;  and  that  would  be  a  charge  on  the  estate. 
The  question  is,  whether  the  subsequent  words  cut  down 
that  general  expression  of  intention ;  and  this  depends  on 
the  meaning  of  the  words  "  from  and  immediately  after  the 
decease  of  my  said  wife/'  My  impression  is,  that  the 
effect  of  those  words  is  not  to  cut  down  the  right  which 
the  previous  expression  had  given,  but  that  the  sense  and 
meaning  intended  to  be  conveyed  by  them  is — "  subject  to 
the  annuity" — the  intention  being  that,  subject  to  the 
annuity  given  to  the  wife,  the  property  was  to  go  over. 

There  is  a  degree  of  analogy  between  this  case  and  some 
others,  which  are  familiar.  Thus,  in  cases  where,  in  the 
event  of  all  the  children  of  a  testator  dying  under  21,  the 
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property  is  given  over,  and  no  child  is  born — the  having  a 
child  has  been  held  not  to  be  a  condition  essential  to  the 
beqnest  over;  or  as  Sir  William  Grant  expressed  it,  in  the 
case  of  Murray  v.  Jones  (a),  "  the  testatrix  was  not  here 
prescribing  substantive  conditions,  in  the  proper  sense  of 
the  word,  on  which  the  original  devises  should  depend; 
but  was  specifying  events,  in  which  the  former  limitation 
would  fail;  and  an  opening  would  be  made  for  that,  which 
was  to  be  substituted  in  its  place." 

Again,  in  Janes  v.  Westcomb  (b),  as  Sir  WtiUam  Grant 
observes,  the  specified  failure  was  by  the  death  of  the  sup- 
posed child  under  21;  the  actual  failure  was  by  the  non- 
existence of  any  such  child.  It  was  held  that  the  limita- 
tion over  depended  on  the  failure  of  that  which  preceded 
it,  and  that  the  testatrix  had  not  taken  in  all  the  modes  by 
which  it  might  fail. 

I  do  not  say  that  the  analogy  of  these  cases  to  the  pre- 
sent is  very  close  in  regard  to  their  circumstances,  but  the 

nciple  of  construction  adopted  in  them  is  much  the  same 
as  that  which  I  apprehend  ought  to  be  adopted  here. 
Another  case,  altogether  different  in  its  facts  from  the 
present,  seems  to  throw  light  on  the  question ;  I  mean 
Bullock  v.  Thomas  (c).  It  is  not  necessary  to  detail  the 
particular  circumstances  of  that  case,  but  the  Vice-Chan' 
cellor  of  England  says  this:  "Mrs.  Schenck,  meaning  to 
make  a  division  of  the  fund  into  two  parts,  has  not  used 
the  same  language  in  disposing  of  one  part  of  it  as  she  has 
in  disposing  of  the  other  part.  The  language  of  the  latter 
gift  is  not  correlative  to  that  of  the  former.  But  it  is  plain 
that  she  intended  that  her  husband  should  have  £150  a 
year  arising  from  the  interest  of  a  portion  of  the  fund,  and 
that  the  sum  which  Mrs.  Bullock  was  to  take,  should  be 


(a)  2  Ves.  &  B.  313.  (b)  1  Eq.  Ca.  Abr.  245  ;  pi.  10. 

(c)  9  Sim.  634. 
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that  portion  of  the  whole  fund  out  of  which  the  £150  was  1843. 
to  be  payable.  Having  given  that,  all  the  rest  was  to  go 
to  Mr.  John  Rowlls  Brown.  But  after  having  given  a 
certain  part  of  the  fund,  she  has,  by  a  plain  blunder  in 
language,  so  given  the  remainder  as  if  she  meant  to  trench 
on  that  part  which  she  had  before  given/' 

Upon  the  whole,  I  think,  though  the  language  of  the  will 
is  inaccurate,  that  the  testator  did  not  mean  that  any  part 
of  the  annuity  should  fail,  and  consequently  that  what  is 
due  in  respect  of  it,  is  a  charge  on  the  corpus  of  the  estate. 


Melland  v.  Gray.  „ .  M  , 

YJI7  Jfto.  23r d. 

WlLLIAM  MELLAND,  by  his  bond  dated  the  15th  Bond  and  mort- 

November,  1802,  in  which  he  was  described  as  William  2^}™  ^ 

Melland,  of  Sabine  Hay  in  the  parish  of  Youlgreave,  in  hU, father  hf,d 

"  *  under  the  cir- 

the  county  of  Derby,  gentleman,  became  bound  to  his  cumatancea  of 

father  Stephen  Melland  in  the  penal  sum  of  £1690;  the  a  running  ae- 

condition   of  the  security  being  the  payment  by  the  ™DceVactutiiy 

obligor,  his  heirs,  &c.  to  the  obligee,  his  executors,  admi-  made»  *nd  not 

~   xmA-       •  v    .  *  aecurity  for 

mstrators,  and  assigns  of  the  sum  of  £845,  with  interest  the  preciae 
at  £6  per  cent,  on  the  15th  day  of  May  then  next  ensuing.  p™^d  fn  "the 

By  a  bond  dated  the  30th  December,  1803,  not  refer-  J^^if '       " 
ring  in  any  manner  to  the  previous  bond,  William  Mel-  being  no  erf- 
land,  therein  described  as  of  Winchelsea,  in  the  county  of  the aonaa to 
Sussex,  an  ensign  in  the  14th  regiment  of  foot,  became  |{£  a^uaUd- 
bound  in  the  same  manner  to  his  father  in  the  sum  of  ▼•ncea,  he  wu 

charged  in  that 

£2400,  with  a  condition  for  making  void  the  security  on  reapect  to  the 
the  payment  of  the  full  sum  of  £1200,  with  interest  at  £5  admUtiont  * 
per  cent  on  the  30th  of  June;  which  would  be  in  the  year  only' 

1804.  v.  w-  ?r. 

By  an  indenture  of  mortgage  bearing  even  date  with 
the  last-mentioned   bond,  and  made  between  William 
VOL.  II.  f  n.  c.  c. 
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1843.  Melland,  described  as  of  Winchelsea,  in  the  county  of 
Sussex,  an  ensign  in  the  14th  regiment  of  foot,  only  son 
and  heir  apparent,  and  one  of  the  four  surviving  children  of 
Stephen  Melland,  by  Ann  his  wife,  deceased,  of  the  one 
part,  and  the  said  Stephen  Melland  of  the  other  part, 
reciting  that  the  said  William  Melland,  by  his  bond  bear- 
ing even  date  with  the  indenture,  but  executed  before  the 
date  thereof,  was  and  stood  bound  to  the  said  Stephen 
Melland,  his  executors,  administrators,  and  assigns  in  the 
penal  sum  of  £2400,  conditioned  to  be  void  on  payment 
by  the  said  William  Melland  of  £1200,  with  interest  at  £5 
per  cent,  at  the  time  and  in  manner  in  the  said  condition 
mentioned ;  and  further  reciting  the  marriage  settlement 
of  the  said  Stephen  Melland  with  his  late  wife  Ann,  bear- 
ing date  the  27th  of  February,  1771,  whereby  certain  real 
estates,  hereditaments,  and  premises  were  conveyed  to 
trustees  in  trust  after  the  marriage,  for  the  use  of  the  said 
Stephen  Melland  and  his  wife  during  their  joint  lives  and 
the  life  of  the  survivor,  with  remainder  to  all  and  every 
the  children  of  the  marriage  equally  as  tenants  in  com- 
mon and  their  assigns:  it  was  witnessed,  that  in  consi- 
deration of  the  sum  of  £1200  in  hand  well  and  truly  paid 
by  the  said  Stephen  Melland,  at  or  before  the  delivery  of 
the  said  bond  and  of  those  presents,  to  the  said  William 
Melland,  which  he  the  said  William  Melland  did  thereby 
acknowledge  and  release,  and  for  the  better  securing  the 
repayment  of  the  said  sum  of  £1200  and  interest  accord- 
ing to  the  condition  of  the  said  bond  and  the  proviso 
thereinafter  contained,  he  the  said  William  Melland 
granted,  released,  and  confirmed  to  the  said  Stephen 
Melland  all  that  undivided  fourth-part  of  the  capital  mes- 
suage or  mansion-house  of  Brampton,  and  of  the  several 
lands,  hereditaments,  and  premises  in  the  said  indenture 
of  release  mentioned  and  described,  to  hold  to  him  the 
said  Stephen  Melland,  his  heirs  and  assigns,  to  his  and 
their  use  for  ever,  subject  nevertheless  to  a  proviso  or 
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condition  for  redemption  of  the  said  premises  upon  pay-  1843. 
ment  by  the  said  William  Melland,  his  heirs,  executors, 
administrators,  and  assigns  of  the  said  sum  of  £1200  on 
the  80th  day  of  June  then  next  ensuing,  with  interest 
thereon  at  £b  per  cent,  to  the  said  Stephen  Melland,  his 
executors,  administrators,  and  assigns. 

No  explanation  or  statement  was  given  in  any  of  these 
instruments  as  to  the  time  or  manner  in  which  William 
Melland  became  indebted  as  therein  stated.  The  mort- 
gage deed  contained  none  of  the  usual  mortgage  cove- 
nants, except  the  covenant  for  further  assurance.  No 
receipt  for  the  consideration  money  was  indorsed  upon  it. 

At  the  death  of  Stephen  Melland,  which  took  place  in 
1820,  the  two  bonds  and  mortgage  deed  were  found 
uncancelled  among  his  papers.  It  did  not  appear  from 
any  memorandum  or  note  upon  any  of  the  instruments, 
that  any  interest  had  been  paid  upon  either  of  the  securi- 
ties ;  nor  in  fact  was  any  memorandum  of  any  description 
found  relating  to  them. 

By  his  will  dated  the  21st  of  March,  1820,  Stephen 
Melland  devised  all  his  real  estate  to  William  Melland 
for  life,  with  remainder  to  his,  the  testator's,  grandson  in 
fee.  And  he  gave  and  bequeathed  all  his  ready  money  in 
the  funds,  securities  for  money,  consisting  of  mortgages, 
bonds,  (he  having  other  mortgages  and  bonds  besides  those 
which  have  been  mentioned),  notes,  book  and  other  debts, 
and  all  other  his  personal  estate,  unto  John  Gray  and 
Samuel  Bridden,  their  executors,  administrators,  and  as- 
signs, upon  trust  that  they  or  the  survivor  of  them  should 
call  in  and  convert  into  ready  money  all  such  parts  of  his 
personal  estate  as  did  not  consist  of  money,  and  place  the 
same  out  upon  freehold  and  other  good  securities,  at  in- 
terest, as  therein  mentioned,  for  the  benefit  of  the  testa- 
tor's four  children  (including  William)  and  their  issue,  in 
equal  shares.  And  he  appointed  Gray  and  Bridden  his 
executors. 

r2 
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1843*  The  testator  died  soon  after  the  date  of  his  will.     Both 

the  executors  proved  the  will  and  realized  the  personal 
estate,  except  the  sums  mentioned  in  the  bond.  In  order 
to  discharge  those  sums  with  interest,  the  executors  claim- 
ed the  right  to  retain  William  Melland's  share  of  the 
income  of  the  testator's  personalty,  to  which  he  was 
entitled  under  the  will. 

In  1832  William  Melland  filed  his  bill  against  Gray  the 
surviving  executor,  and  against  the  other  children  of  the 
testator  and  their  issue,  praying,  amongst  other  things, 
that  the  bonds  and  mortgage  might  be  delivered  up  to  be 
cancelled,  and  that  Gray  might  account  for  what  was  due 
in  respect  to  the  plaintiff's  share  of  the  testator's  personal 
estate. 

The  case,  as  represented  by  the  plaintiff,  was  in  substance 
this : — That  in  the  year  1802  he  was  desirous  of  entering 
into  the  army,  and  accordingly  his  father  advanced  him 
a  sum  of  £845  to  aid  him  in  the  purchase  of  a  cornetcy  in 
a  cavalry  regiment ;  that  he  afterwards  sold  out,  and  pur* 
chased  an  ensigncy  in  the  14th  regiment  of  foot,  and  it 
being  supposed  that  that  regiment  was  going  abroad  it  was 
agreed  that  in  the  event  of  the  plaintiff's  d  eath  in  his 
father's  lifetime  his  father  should  have  some  control  over 
the  plaintiff's  interest  under  the  settlement  for  the  money 
so  advanced;  that  accordingly  the  plaintiff  executed  to 
his  father  the  bond  of  the  15  th  November  1802  for  secur- 
ing the  payment  of  the  said  sum  of  £845  and  interest ;  that 
towards  the  end  of  the  following  year  the  plaintiff  had  an 
opportunity  of  purchasing  a  lieutenancy  in  another  regi- 
ment, and  that  to  enable  him  to  make  the  purchase  his 
father  advanced  him  a  further  sum  of  £200  as  an  outfit 
and  for  the  difference  between  the  value  of  the  ensigncy 
and  lieutenancy ;  that  the  purchase  was  made,  and  in  order 
that  the  plaintiff's  father,  in  the  event  of  the  plaintiff's 
death  in  his  lifetime,  might  have  a  control  over  his  interest 
in  the  settled  estates,  the  plaintiff  executed  the  bond  and 
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mortgage  of  the  30th  December  1803 ;  that  as  the  two  sums  1843. 
of  £845  and  £200  so  advanced  to  the  plaintiff,  amounted 
together  to  the  sum  of  £1045,  and  as  it  was  anticipated 
that  the  plaintiff  might  have  occasion  for  further  assistance, 
his  father  proposed  that  the  security  should  be  given  to  the 
amount  of  £1200,  and  that  accordingly  such  last-men- 
tioned bond  and  mortgage  were  made  to  secure  that 
amount ;  that  the  last-mentioned  bond  and  mortgage  were, 
however,  given  for  one  and  the  same  sum  only,  namely,  the 
sum  of  £1200  and  interest,  and  that  such  £1200  included 
the  sum  of  £845,  the  amount  of  the  first-mentioned  bond, 
and  the  £200  so  advanced  as  aforesaid;  that  no  advance  be- 
yond the  said  two  sums  of  £845  and  £200,  making  together 
the  sum  of  £1045,  were  ever  subsequently  or  at  any  time 
made  to  or  for  the  use  of  the  plaintiff  by  his  father  for  or  on 
account  of  the  said  securities  or  any  of  them;  that  no  claim 
or  demand  was  ever  made  upon  or  against  the  plaintiff  by  his 
father  during  his  lifetime  in  respect  of  the  before-mentioned 
securities  or  any  of  them ;  that  the  plaintiff  never  paid  any 
sum  in  respect  of  principal  or  interest  on  such  securities ; 
that  his  father  for  many  years  previous  to  his  death  made 
him  an  annual  allowance,  and  also  frequently  stated  that 
he  did  not  consider  the  plaintiff  liable  on  the  securities ; 
and  that  it  was  not  his  the  father's  intention  that  the  plain- 
tiff should  be  charged  with  or  be  indebted  under  the  said 
securities  or  any  of  them,  in  the  event  of  his  surviving  his 
father. 

The  defendants,  by  their  answer,  disputed  the  truth 
of  the  plaintiff's  case.  They  did  not  however,  nor  did 
the  plaintiff,  read  any  evidence  at  the  hearing  of  the  cause. 
By  the  decree  made  at  the  hearing  of  the  cause  in  June, 
1837,  it  was  referred  to  the  Master  to  inquire  under  what 
circumstances  the  bonds  and  mortgage  in  the  pleadings 
mentioned  were  given,  and  to  state  all  other  circumstances 
specially  relating  thereto,  and  what,  if  anything,  under  such 
circumstances  was  then  due. 

In  pursuance  of  this  decree  the  Master  proceeded  to  pre- 
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1843.  pare  his  report,  and  in  doing  so,  thought  fit  to  receive  the 
plaintiff's  affidavit  as  evidence  in  support  of  his  case ;  the 
Master  considering  such  affidavit  receivable  in  evidence,  as 
being  supported  by  the  view  of  the  securities  themselves, 
and  the  depositions  of  the  plaintiff's  witnesses. 

Two  witnesses  were  examined  before  the  Master  for  the 
plaintiff.  They  were  not  cross-examined  by  the  defendants. 
One  of  them,  Mrs.  Bowman,  stated  that  she  had  long  been 
on  terms  of  friendship  with  the  plaintiff's  father,  and  had 
known  the  plaintiff  since  he  was  a  boy ;  that  she  had  fre- 
quently conversed  with  the  plaintiff's  father  on  his  family 
matters,  and  particularly  respecting  his  son ;  that  in  such 
conversations  the  father  frequently  spoke  to  her  about  an 
advance  of  money  to  his  son  William  Melland,  for  which 
he  said  he  had  taken  a  bond  or  bonds  and  mortgage ;  that 
the  deponent  understood  that  these  were  given  him  by  his 
son  for  advances  of  money ;  that  she  could  not  set  forth 
the  particulars  of  such  conversations  verbally,  but  that,  as 
near  as  she  could  remember  them,  they  were  to  the  effect 
that  William  Melland  was  extravagant,  and  that  he  the 
father  had  taken  a  bond  or  bonds  and  mortgage  as  secu- 
rities, which  would  enable  him  to  come  in  as  a  creditor  in 
case  of  necessity;  that  from  such  conversations  the  de- 
ponent understood  that  the  father  did  not  mean  either  the 
principal  or  the  interest  to  come  against  his  said  son,  but 
under  circumstances  of  embarrassment ;  and  that  he  wished 
to  leave  his  Brampton  estate  clear  to  his  said  son,  and 
made  offers  to  other  parts  of  his  family  who  had  charges 
upon  it  to  make  arrangements  for  that  purpose,  but  was 
prevented  so  doing  from  the  unwillingness  of  some  of  them. 

The  other  witness  for  the  plaintiff,  Mrs.  Brown,  deposed 
to  certain  declarations  of  Samuel  Bridden,  the  deceased 
executor  of  the  testator,  to  the  effect  that  the  securities 
were  not  intended  to  be  enforced  against  the  plaintiff  if  he 
survived  his  father. 

Upon  the  foundation  of  this  evidence,  and  adverting  to 
the  frame  of  the  securities  and  to  the  particular  circum- 
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stances  connected  with  them,  which  have  been  already        1843. 
stated,  the  Master  reported  that  nothing  was  due  on  the 
securities  or  any  of  them. 

To  this  report  the  defendants  took  several  exceptions, 
which  after  argument  before  the  Vice-chancellor  of  England 
were  allowed  (a). 

The  Master  then  made  his  report,  reviewing  his  former 
report,  and  thereby,  after  stating  the  death  of  the  plaintiff 
since  his  last  report,  and  referring  to  the  same  evidence  as 
had  been  used  by  him  on  the  former  occasion,  and  after 
mentioning  that  no  further  evidence  had  been  brought 
before  him,  stated  that  he  considered  the  bonds  and  mort- 
gage as  being  together  a  security  for  the  money  actually 
advanced  by  the  testator  to  his  son ;  and  after  stating  for 
special  circumstances  that  no  part  of  the  principal  or  in- 
terest mentioned  in  the  securities  had  ever  been  paid  or 
demanded  in  the  father's  lifetime,  and  that  no  memorandum 
of  them  (unless  the  testator's  will  were  a  memorandum) 
was  found  at  the  testator's  death,  and  after  noticing  that 
the  amount  advanced  had  been  admitted  by  the  son  in  his 
affidavit  to  be  £1045,  and  that  the  son  had  deposed  that 
no  further  advance  was  made  to  him,  he  the  Master  found 
the  said  sum  of  £1045  to  be  due  and  owing  from  the  estate 
of  the  late  plaintiff  William  Melland  to  the  estate  of  the 
testator  Stephen  Melland  upon  the  said  bonds  and  inden- 
ture of  mortgage  as  subsisting  securities,  but  that  they  were 
not  intended  to  be  enforced  against  the  plaintiff  during  his 
father's  life;  and  he  therefore  computed  interest  upon  the 
sum  of  £1045  from  the  30th  day  of  March  1820,  the  day 
of  the  decease  of  the  testator;  and  he  found  that  such  in- 
terest, calculated  at  the  rate  of  £5  per  cent,  per  annum  to 
the  8th  day  of  December,  1842,  the  day  of  the  date  of  that 
his  report,  amounting  to  1181/.  4s.,  and  being  added  to 
the  said  principal  money,  they  made  together  for  principal 
money  and  interest  the  sum  of  2226/.  4*. 

(a)  See  5  Jurist,  1004. 
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1843.  To  this  report  several  exceptions  were  taken  by  the  de- 

fendant Gray,  the  main  ground  of  exception  being  that 
the  Master  ought  to  have  found  that  the  whole  of  the  several 
principal  sums  expressed  as  the  respective  considerations 
on  the  face  of  the  several  instruments,  with  interest  thereon 
respectively  from  the  date  of  each  instrument,  were  due 
and  owing  from  the  estate  of  the  late  plaintiff  to  the  estate 
of  the  testator. 

Mr.  Wigram  and  Mr.  Hubback,  for  the  exceptions,  con- 
tended that  the  evidence  before  the  Master,  supposing  it  to 
be  all  admissible,  was  too  slight  to  warrant  the  conclusion 
to  which  he  had  come,  but  that  the  affidavit  of  the  plaintiff 
was  not  admissible  in  evidence  in  his  own  favour :  Fladong 
y.  Winter  (a).  [The  Vice-chancellor — No  doubt  the  affidavit 
cannot  be  regarded  as  evidence  for  the  plaintiff.]  Then, 
putting  aside  the  plaintiff's  affidavit,  what  evidence  is  there 
that  these  securities  are  not  available  to  the  utmost  amount 
mentioned  in  them  ?  Assuming  that  the  £1200  bond  may 
possibly  include  the  amount  secured  by  the  former  bond, 
there  is  no  ground  for  contending  that  it  is  a  security  for 
any  thing  less  than  £1200  and  interest  from  the  date  of  it. 
The  words  "  at  or  before"  contained  in  the  mortgage  deed 
imply  a  past,  and  not  a  future  consideration. 

Mr.  Kenyan  Parker  and  Mr.  Faber,  for  the  report. 

Mr.  James  Parker  and  Mr.  Benedict  Chapman,  for  de- 
fendants not  opposing  the  report,  observed  that  there  was 
ho  recital  in  the  mortgage  deed  of  the  £1200  having  been 
advanced;  the  recital  amounted  only  to  the  recital  of  a 
bond. 

Mr.  Jeremy,  for  the  other  defendants,  opposed  the 
report. 

(a)  19  Vcs.  106. 
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In  the  coarse  of  the  argument  The  Vice-ChanceUvr        1843. 
referred  to  Flower  v.  Marten  (a),  and  remarked  upon  the 
peculiar  frame  of  the  mortgage  deed.    At  the  close  of  the 
argument,  he  asked  the  counsel  for  the  defendant  Gray, 
whether  they  would  take  an  issue  ;  which  they  declined. 

The  Vice-chancellor.— -I  stopped  the  counsel  for  the 
exceptant  in  their  argument  upon  the  admissibility  of  the 
plaintiff's  affidavit  as  evidence  for  himself,  being  satisfied 
that  it  could  not  be  so  received,  but  that  the  case  must 
be  considered  independently  of  that  affidavit. 

The  conclusion  to  which  I  have  come  is,  that  this  would 
possibly  be  a  fit  case  for  an  issue,  if  it  were  asked.  I  say 
this,  remembering  a  precedent  before  the  Court  of  Exche- 
quer; where,  upon  the  death  of  an  elderly  lady  possessed 
of  a  security,  a  question  arose  whether  the  security  should 
be  enforced  against  a  near  relative  of  the  lady,  I  think  her 
grandson.  The  Court  of  Exchequer  directed  an  issue,  which 
in  substance  was,  whether  it  was  her  intention  that  the 
security  should  be  enforced ;  and  it  also  directed  that  the 
relative  who  claimed  that  the  security  should  not  be  en- 
forced should  be  examined  before  the  jury  himself:  and 
he  was  examined.  Supposing,  however,  an  issue  not  to  be 
asked,  there  appears  to  me,  under  all  the  circumstances, 
sufficient  evidence  to  support  the  plaintiff's  case. 

Looking  at  the  position  in  which  the  father  stood  towards 
his  only  son,  a  young  man  just  entering  the  army  and 
requiring  a  provision — looking  at  the  character  of  the 
securities,  and  the  many  observations  which  occur  with 
reference  to  the  frame  of  the  mortgage  deed,  perhaps  an- 
swered in  some  degree  by  Mr.  Wigram,  but  still  important 
when  coupled  with  this,  that  the  father  lived  more  than 
fifteen  years  after  the  latter  security,  and  there  is  no  evi- 

(a)  2  Myl.  &  C.  459. 
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1843.  dence  of  any  demand  made  upon  either  security  or  of  any 
interest  having  been  paid  or  demanded,  the  son  having 
been  wholly  during  that  time  maintained  by  the  father — 
the  probability,  and  I  think  I  may  say  the  fair  infer- 
ence, is,  that  the  bond  for  £1200  was  rather  meant  as 
a  running  security,  than  as  an  absolute  bond  for  that 
amount;  and  if  it  were  taken  as  a  running  security, 
the  excepting  party,  having  no  evidence  of  the  advances 
made,  could  only  prove  the  advances  by  means  of  the 
plaintiff's  affidavit,  which  if  used  against  him  would  also 
be  evidence  in  his  favour.  Considering  these  circumstan- 
ces, and  the  necessity  that  existed  for  making  some  allow- 
ance to  the  son,  and  looking  also  at  the  evidence  of  the 
ladies,  particularly  that  of  Mrs.  Bowman,  the  case  is 
brought  round  to  the  Master's  conclusion,  that  the  sums 
of  £845  and  £200  only,  with  interest  from  the  testator's 
death,  are  now  due  on  these  securities.  Therefore  taking 
these  views,  but  not  being  disposed  to  make  such  an  order 
as  would  seem  to  recognise  the  use  of  the  affidavit  as 
evidence  for  the  plaintiff,  the  order  which  I  make  is 
this:— 

Without  allowing  or  overruling  either  of  the  exceptions,  declare  upon 
them  that,  under  all  the  circumstances  of  the  case  as  appearing  upon  the 
evidence,  the  principal  sums  of  €845  and  £200,  and  interest  thereon 
from  the  testator's  death,  are  the  whole  amount  due  upon  the  mortgage. 
Return  the  deposit.  Let  the  costs  of  all  parties  upon  the  exceptions  be 
costs  in  the  cause. 
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Oldham  v.  Hubbabd.  March  isth  $ 

J  20th. 

OHN  OLDHAM,  deceased,  formerly  rector  of  Standon  A  rector,  who 

•  -t,  ,  .  «       took  a  compo- 

and  Ay thorpe  m  the  county  of  Essex,  entered  into  a  yearly  8Mon  for  hi* 
composition  with  the  occupiers  in  those  parishes  for  all  Mkhadmi, 
tithes  of  the  rectory.     He  also  in  consideration  of  a  yearly  f  jf* in  January, 

#  m  1841.     The 

rent  demised  the  glebe  lands.  The  composition  and  rent  new  rector  was 
were  payable  at  Michaelmas  in  every  year,  and  the  last  following  April, 
which  he  received  were  paid  to  him  in  Michaelmas,  1840.  ^t^°crehculr- 
He  died  on  the  31st  January,  1841,  having  by  his  will  ap-  employed  a  sur- 

*  veyor  to  value 

pointed  the  plaintiff  his  executor.  the  tithes.  The 

In  April,  1841,  the  defendant  was  collated  to  and  in-  3S3w«kh 

ducted  into  the  rectories  of  Standon  and  Aythorpe.  a  "port,  stating 

*  r  what  he  con- 

The  bill  after  stating  these  facts  alleged  that  soon  after  sidered  ought 
Michaelmas,  1841,  the  defendant  received  from  the  occu-  paid  by  each  of 
piers  of  land  in  the  said  parishes  a  composition  for  the  £Yc^£3l 
whole  of  the  tithes,  and  also  the  whole  of  the  rent  which  if0"  ln  lle u  of 

9  .  tithes.     In  Au- 

had  accrued  due  from  Michaelmas,  1840,  to  Michaelmas,  gust,  the  new 
1841,  and  that  he  had  paid  over  to  the  plaintiff  as  the  per-  [he  respective 
sonal  representative  of  Oldham  the  proportion  of  the  rent  ™u{|jljj,jjl0a 
which  had  accrued  from  Michaelmas,  1840,  to  the  time  of  compensation 
Oldham's  death,  but  that  he  had  refused  to  pay  the  plaintiff  the  amount 
the  proportion  of  the  composition  which  he  had  received  for  Seaurf^yorf 
the  tithes  which  had  accrued  during  that  period.     The  bill,  The  <*cuP"r» 

°  *  *   accordingly  in 

after  charging  that  no  fresh  agreement  had  been  entered  November, 
into  between  the  defendant  and  the  occupiers,  but  that  all  their  payments 
the  tenants  and  occupiers  had  paid  the  defendant  various  ^fy^9 
sums  as  and  for  a  composition  for  the  whole  year  from,  port,  for  the 

*  *   .  whole  year 

Michaelmas  1840,  and  that  upon  a  proper  apportionment  from  Michael, 
being  made  a  large  sum  would  be  found  due  to  the  plaintiff  Michaelmas, 
in  respect  thereof,  prayed  an  account  of  all  sums  received  ]^^^eiff 

sentative  of  the 
late  rector  was  entitled  to  be  paid  by  the  new  rector  a  proportion,  according  to  the  time  which 
elapsed  from  Michaelmas  1840  to  the  late  rector's  death,  of  the  composition  which  existed  in 
the  late  rector's  lifetime. 

Semble,  that  a  composition  for  tithes  is  within  the  statutes  11  Geo.  2,  c.  19,  f.  15,  and 
4  Will.  4,  c.  22. 
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by  the  defendant  by  way  of  composition  as  before  men- 
tioned, that  it  might  be  declared  that  the  plaintiff  as  such 
representative  as  aforesaid  was  entitled  to  a  proportion  of 
such  composition  in  respect  of  the  time  which  elapsed  be- 
tween Michaelmas,  1840,  and  Oldham's  death,  and  that 
such  proportion  might  be  paid  to  the  plaintiff. 

The  defendant  by  his  answer  admitted  that  soon  after 
Michaelmas,  1841,  namely,  in  November  of  that  year,  he 
received  from  the  occupiers  within  the  parishes  of  Standon 
and  Aythorpe  various  sums  of  money  as  money  payments 
or  compositions  in  respect  of  the  tithes  and  titheable  mat- 
ters within  those  parishes,  and  the  whole  of  the  rent  of  the 
glebe  lands  which  had  accrued  due  from  Michaelmas,  1840, 
to  Michaelmas,  1841,  and  that  he  paid  over  to  the  plaintiff 
as  personal  representative  of  John  Oldham,  the  proportion 
of  the  rent  of  the  glebe  lands  which  had  accrued  from 
Michaelmas,  1840,  to  the  death  of  the  testator.  He  ad- 
mitted that  he  had  refused  to  pay  to  the  plaintiff  the  pro- 
portions of  the  money  payments  and  compositions  which 
he  received  from  the  said  tithes  and  titheable  matters  and 
which  had  accrued  during  such  period  as  aforesaid,  and 
that  he  still  refused  to  pay  such  proportions  thereof  as  re- 
quired by  the  plaintiff,  for  the  reason  thereinafter  stated. 
He  admitted  that  the  tenants  and  occupiers  of  the  lands  in 
the  parishes  of  Standon  and  Aythorpe  had  paid  to  him 
various  sums  of  money  as  a  composition  or  satisfaction  for 
the  whole  year  from  Michaelmas,  1840,  to  Michaelmas, 
1841,  but  he  denied  that,  upon  a  proper  apportionment  being 
made,  a  large  sum  would  be  found,  due  and  owing  to  the 
plaintiff  in  respect  thereof,  because  he  the  defendant  had 
been  advised,  and  submitted  to  the  judgment  of  the  Court, 
that  he  was  only  accountable  to  the  plaintiff  as  such  repre- 
sentative as  aforesaid  for  such  portion  of  the  said  composi- 
tions or  payments  as  the  value  of  the  tithes  or  titheable 
matters  in  the  said  rectories,  if  paid  in  kind,  accruing  be- 
tween Michaelmas,  1840,  when  the  last  composition  was 
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received  by  or  payable  to  John  Oldham,  and  the  period  of  1843. 
the  death  of  John  Oldham  would  have  amounted  to ;  and 
not  rateably,  according  to  the  time  which  had  elapsed  be- 
tween his  death  and  the  last  payment :  and  he  submitted 
that,  in  consequence  of  the  period  of  the  year  at  which  the 
testator  died,  he  would  have  been  entitled  to  a  very  small 
amount  of  tithes  in  kind,  if  any,  between  Michaelmas, 
1840,  and  the  time  of  his  death  if  he  had  taken  the  same 
in  kind ;  and  that  he  the  defendant  was  therefore  liable  to 
pay  the  plaintiff  as  such  representative  a  very  small,  if  any, 
sum  of  money  as  a  satisfaction  in  respect  of  the  tithes  which 
accrued  due  to  the  testator  between  Michaelmas,  1841,  and 
his  death. 

The  defendant  further  stated  that  when  he  was  inducted 
into  the  rectories  he  was  dissatisfied  with  the  amount  of 
the  composition  which  had  been  received  by  the  testator, 
and  he  therefore  employed  Mr.  Corfield,  a  surveyor  of  ex- 
perience, to  survey  the  titheable  lands  within  the  rectories, 
and  to  value  the  tithes  of  such  lands;  that  the  surveyor 
did  this  before  the  harvest  of  1841,  and  furnished  the  de- 
fendant with  a  report  stating  the  amount  which  he  con- 
sidered ought  yearly  to  be  paid  by  each  of  the  occupiers  of 
such  lands  as  a  composition  in  lieu  of  tithes;  that  the 
amounts  so  stated  varied  materially  from  the  amounts 
which  had  been  received  for  such  composition  by  the  tes- 
tator; that  the  defendant  did  not,  previously  to  Michael- 
mas 1841,  enter  into  any  agreements  with  the  occupiers 
for  the  payment  of  such  compositions,  but  that  in  the 
month  of  August,  1841,  when  the  occupiers  were  liable  to 
set  out  the  tithes  in  kind,  he  wrote  to  each  of  them  a  letter 
requiring  them  to  pay  to  him,  as  a  compensation  or  satis- 
faction for  the  tithes  which  they  were  respectively  liable  to 
set  out  in  kind,  the  amount  or  very  near  the  amount 
which  the  surveyor  had  reported  to  him  ought  to  be  paid 
by  such  occupiers  respectively,  and  that  the  occupiers,  with 
one  or  two  exceptions,  attended  at  the  tithe  audit  in  No- 
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vember,  1841,  and  then  or  soon  afterwards  paid  the  sums 
which  had  been  so  required  of  them.  He  admitted  that 
all  the  payments  made  by  the  tenants  and  occupiers  of  the 
said  lands  to  him  had  been  made  for  the  whole  year  from 
Michaelmas  1840  to  Michaelmas  1841;  that  no  fresh  agree- 
ment had  been  entered  into  between  the  tenants  and  occu- 
piers and  himself  previous  to  Michaelmas,  1841 ;  and  that  all 
sums  paid  to  him  were  received  by  him  in  lieu  and  full  satis- 
faction of  all  the  tithe  and  titheable  matters  and  things  ac- 
cruing due  between  Michaelmas  1840  and  Michaelmas  1841. 

Mr.  Simpkinson  and  Mr.  Jlllotson  for  the  plaintiff  relied 
on  Paget [\._  Gee  (a),  Hawkins  v.  Kelly  (b),  and  Aynsley  v. 
Wordsworth  (c)  as  decisive  of  the  question  in  this  cause. 
They  also  referred  to  the  statutes  11  Geo.  2,  c.  19,  s.  15  (d), 
and  4  Will.  4,  c.  22(e). 

(a)  Ambl.  108  ;  Bum's  Just.  tit. 
Distress. 

(b)  8  Ves.  308. 

(c)  2  Ves.  &  B.  331. 

(d)  Whereby  it  is  enacted  that 
"  where  any  tenant  for  life  shall 
happen  to  die  before  or  on  the  day 
on  which  any  rent  was  reserved  or 
made  payable  upon  any  demise  or 
lease  of  any  lands,  tenements,  or 
hereditaments,  which  determined 
on  the  death  of  such  tenant  for  life, 
the  executors  or  administrators  of 
such  tenant  for  life  shall  and  may, 
in  an  action  on  the  case,  recover  of 
and  from  such  under  tenant  or  un- 
der tenants  of  such  lands,  tene- 
ments, and  hereditaments,  if  such 
tenant  for  life  die  on  the  day  on 
which  the  same  was  made  payable, 
the  whole,  or  if  before  such  day, 
then  a  proportion  of  such  rent  ac- 
cording to  the  time  such  tenant  for 
life  lived  of  the  last  year,  or  quar- 
ter of  a  year,  or  other  time  in 
which  the  said  rent  was  growing 


due  as  aforesaid,  making  all  just 
allowances,  or  a  proportionable  part 
thereof  respectively." 

(e)  By  the  second  section  it  is 
enacted,  that  "  all  rents  service  re- 
served on  any  lease,  by  a  tenant  in 
fee  or  for  any  life  interest,  or  by 
any  lease  granted  under  any  power, 
(and  which  leases  shall  have  been 
granted  after  the  passing  of  this 
act),  and  all  rents  charge,  and 
other  rents,  annuities,  pensions,  di- 
vidends, moduses,  compositions, 
and  all  other  payments  of  every 
description,  in  the  united  kingdom 
of  Great  Britain  and  Ireland,  made 
payable  or  coming  due  at  fixed 
periods  under  any  instrument  that 
shall  be  executed  after  the  passing 
of  this  act,  or  (being  a  will  or  tes- 
tamentary instrument)  that  shall 
come  into  operation  after  the  pass- 
ing of  this  act,  shall  be  apportioned 
so  and  in  such  manner  that  on  the 
death  of  any  person  interested  in 
any  such  rents,  annuities,  pensions, 
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Mr.  Matins  for  the  defendant.— The  defendant  did  not  1843. 
adopt  the  composition  of  the  former  rector,  nor  previously 
to  Michaelmas,  1841,  did  he  enter  into  any  new  composition. 
His  right  at  Michaelmas,  1841,  was  a  right  to  tithes  in  kind, 
and  the  right  to  tithes  in  kind  being  a  right*  to  take  the 
fruits  of  the  land  and  not  a  money  payment,  neither  the 
language  of  the  statutes  nor  the  doctrine  of  Lord  Hardwicke 
in  Paget  v.  Gee  or  of  Lord  Eldon  in  Hawkins  v.  Kelly  is  ap- 
plicable. The  case  of  Aynsley  v.  Wordsworth  was  decided 
by  Sir  Thomas  Plumer  on  the  express  ground  that  it  had 
no  reference  to  tithes  in  kind  throughout  the  year,  but  that 
the  defendant  having  adopted  the  contract  of  his  prede- 
cessor for  an  uniform  money  payment,  that  contract  was 
still  in  force.  [The  Vice-Chancellor. — Sir  Thomas  Plumer 
seems  to  have  assumed  that  a  composition  for  tithes  was 
not  within  the  statute.]  In  the  view  which  he  took  of  the 
case  it  was  not  perhaps  necessary  to  determine  that  ques- 
tion. He  however  states  that  to  be  his  opinion,  and  it 
seems  clear  that  a  composition  for  tithes  is  not  a  demise  or 
lease  within  the  statute.  The  legislature  appears  to  have 
adopted  that  view ;  for  the  stat.  6  &  7  Will  4,  c.  71,  s.  86, 
expressly  enacts  that  the  stat.  4  Will.  4,  c.  22,  (enlarging 
that  of  Geo.  2),  shall  extend  to  rent  charges  to  be  granted 
in  lieu  of  tithes;  an  enactment  which  would  have  been 
scarcely  necessary  had  a  composition  for  tithes  been  ap- 

dividends,  moduses,  compositions,  cording  to  the  time  which  shall 
or  other  payments  as  aforesaid,  or  have  elapsed  from  the  commence- 
in  the  estate,  fund,  office,  or  bene-  ment  or  last  period  of  payment 
fice  from  or  in  respect  of  which  the  thereof  respectively  (as  the  case 
same  shall  be  issuing  or  derived,  or  may  be),  including  the  day  of  the 
on  the  determination  by  any  other  death  of  such  person,  or  of  the  de- 
means whatsoever  of  the  interest  of  termination  of  his  or  her  interest, 
any  such  person,  he  or  she,  and  his  all  just  allowances  and  deductions 
or  her  executors,  administrators,  or  in  respect  of  charges  on  such  rents, 
assigns,  shall  be  entitled  to  a  pro-  annuities,  pensions,  dividends,  mo- 
portion  of  such  rents,  annuities,  duses,  compositions,  and  other  pay- 
pensions,  dividends,  moduses,  com-  ments  being  made,"  &c. 
positions,  and  other  payments  ac- 
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1843.  portionable.  If  the  plaintiff  is  entitled  to  anything,  it 
must  be  for  the  value  of  the  tithes  in  kind  between  the 
time  of  the  last  payment  of  the  composition  to  the  late 
rector  and  the  time  of  his  death:  Williams  v.  Powell  (a)* 
Speaking  of  that  case  Sir  Thomas  Plumer  says  that  the 
representative  clearly  could  not  be  entitled  to  a  participa- 
tion of  the  new  composition  subsequent  to  the  death.  That 
observation  applies  strongly  to  the  present  case.  Ex  parte 
Smyth  (b). 

Mr.  Simpkinson  in  reply. — Aynsley  v.  Wordsworth  es- 
tablishes that  time,  and  not  the  nature  of  the  produce  taken 
during  the  time,  is  to  be  the  measure  of  apportionment. 
It  must  be  admitted  that  according  to  modern  practice,  a 
composition  for  tithes  has  been  considered  as  not  within 
the  statute  of  Geo.  2.  But  that  opinion  rests  on  no  solid 
foundation,  and  the  reasons  for  it  no  where  appear.  Meeley 
v.  Webber  (c),  Talbot  v.  Salmon  (d). 

March  20th.  The  Vice-chancellor. — The  plaintiff  in  this  cause 
sues  as  executor  of  the  late  rector  of  certain  parishes  in 
Essex,  who  is  admitted  to  have  died  on  the  31st  of  January, 
1841,  and  was  in  April  of  that  year  succeeded  in  the  livings 
by  the  defendant.  The  subject  of  litigation  is  the  payment 
to  be  made  in  respect  of  the  tithe  from  Michaelmas  1840 
to  the  late  rector's  death.  It  is  not  made  a  question  whe- 
ther the  plaintiff  is  entitled  to  recover  anything  in  this  re- 
spect from  the  defendant,  who  admits  that  the  plaintiff  is 
entitled  to  recover  something.  The  question  argued  has 
been  one  of  quantum,  but  also  certainly  one  of  principle. 
The  form  and  manner  in  which  it  arises  may  be  collected 
from  these  passages  in  the  answer.  [His  Honour  here  read 
the  material  passages  of  the  answer  as  before  stated.] 

(a)  10  East,  269.  (e)  2  Eq.  Ca.  Abr.  704. 

(b)  1  Swanet.  337.  (d)  Ibid. 
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The  defendant's  counsel  has  not,  as  I  understood  the  1843. 
argument,  questioned  the  soundness  of  the  decision  in 
Aynsley  v.  Wordsworth,  but  has  contended  that,  under  the 
circumstances  stated  in  the  answer,  that  case  is  not,  and 
the  case  of  William*  v.  PoweU  is,  applicable  to  the  present : 
the  plaintiff,  on  the  other  hand,  asserting  that  the  principles 
on  which  Aynsley  v.  Wordsworth  was  decided  were  correct 
and  applicable  to  this  cause,  and,  if  so,  conclusive  in  his- 
favour;  demanding  as  he  does  a  share,  apportioned  ac- 
cording to  time,  of  all  the  compositions  extending  over  the 
period  from  Michaelmas,  1840,  to  Michaelmas,  1841,  which 
have  been  received  by  the  defendant,  who  insists  that  the 
measure  of  apportionment  or  of  payment  to  the  plaintiff  is 
the  value  of  the  actual  tithes  in  kind  which  accrued  between 
Michaelmas,  1840,  and  the  late  rector's  death. 

The  plaintiff  admits  that  if  the  defendant  had  not  re- 
ceived anything  in  respect  of  any  tithe  anterior  to  that 
event — had  not  meddled  with  any  tithe  or  right  prior  to 
the  commencement  of  his  own  title,  he  would  not  have 
been  liable  to  the  plaintiff  for  anything;  but  the  plaintiff 
may  be  represented  as  insisting  that  the  defendant  having 
taken  upon  himself  to  deal  with  the  tithe  from  Michaelmas, 
1840,  to  the  late  testator's  death,  having  compounded  and 
received  a  pecuniary  composition  for  that  tithe,  has  in 
effect  so  far  undertaken  an  agency  for  the  plaintiff,  of  which 
the  plaintiff  is  entitled  to  make  an  adoption  and  claim  the 
benefit.  In  this,  whether  as  between  the  plaintiff  and  the 
occupiers,  the  statute  of  Geo.  2,  or  the  statute  4  &  5  Will.  4, 
c.  22,  is  or  might  have  been  applicable  to  the  case  or  not — 
whether  by  any  means  or  to  any  extent  he  has  or  had  any 
remedy  against  the  occupiers  or  not,  he  seems  to  me  well 
founded.  The  occupiers  may  well  have  thought  themselves 
bound  morally  to  pay  or  render  to  the  plaintiff  something 
for  the  period  in  question — may  well  have  thought  it  an: 
arguable  question,  at  least,  whether  legally  or  equitably, 
under  one  of  the  statutes  or  otherwise,  they  were  not  com- 

vol.  II.  q  n.  c.  c. 
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1843.  pellable  to  do  so,  and  may  be  reasonably  supposed  to  have 
dealt  with  the  defendant  on  the  footing  that  there  was  a 
claim  for  tithe  or  composition  or  an  apportionment  of  com-* 
position  in  respect  of  that  time,  which  was  a  claim  descry- 
ing attention  and  consideration  both  morally  and  in  point 
of  law  or  equity. 

It  is,  on  the  whole,  impossible  not  to  treat  that  claim 
and  that  period  as  material  ingredients  in  the  arraugement 
and  composition  as  to  the  tithes  from  Michaelmas,  1840, 
to  Michaelmas,  1841,  which  the  defendant  made. 

It  is  impossible  to  say  whether  an  agreement  with  any 
of  the  occupiers  for  any  part  of  the  time  previous  to  Mi- 
chaelmas, 1841,  would  or  could  have  been  made  upon  the 
principle  of  excluding  the  time  previous  to  the  late  rector's 
death. 

Now  the  arrangement  or  composition  thus  made  by  the 
defendant  in  or  after  August,  1841,  was  as  to  time  single 
and  entire ;  that  is,  there  was  not  any  severance  or  dis- 
tinction in  respect  of  the  time  previous,  or  in  respect  of 
the  time  subsequent  to  the  81st  of  January,  in  that  year. 
The  whole  demand  for  the  entire  year,  from  Michaelmas 
to  Michaelmas,  was  blended  and  ftised  together.  There 
does  not  appear  to  have  been  any  valuation  or  estimate 
for  the  months  of  October,  November,  December,  and 
January,  or  any  part  of  that  period  distinctly,  either  as  to 
the  years  1840  and  1841,  or  either  of  them,  or  any  other 
year  or  years;  nor  again,  does  Mr.  Corfield's  valuation  or 
the  defendant's  arrangement  proceeding  upon  it,  appear 
to  have  been  made  with  any  specific  or  particular  reference 
to  the  actual  produce  of  the  year  commencing  at  Michael- 
mas, 1840,  or  any  part  of  it.  The  valuation  and  arrange- 
ment seem  to  have  been  of  a  general  nature,  as  right 
commumbua  anms;  intended  not  for  that  year  only  but  for 
a  continuance,  until  determined  or  varied  by  some  new 
agreement  or  arrangement.  The  expression  in  the  answer 
is  "  the  amount  which  he  considered  ought  yearly  to  be 
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paid  by  each  of  the  occupiers."  Now,  under  these  circum-  1843. 
stances,  treating  all  question  of  right  and  remedy,  as  well 
as  of  account,  between  the  plaintiff  and  the  occupiers,  as 
precluded  by  the  act  of  the  defendant,  which  the  plaintiff 
has  exercised  his  right  of  adopting,  what  tenable  ground  is 
there  for  holding  that  the  plaintiff  is  to  claim  nothing  but 
the  actual  value  (to  be  ascertained  in  such,  if  any,  manner 
as  possible)  of  the  tithes  in  kind  which  actually  accrued 
between  Michaelmas,  1840,  and  his  testator's  death?  To 
come  to  that  conclusion  would,  I  apprehend,  be  to  say 
what  I  do  not  understand  the  answer  as  asserting  or  sug- 
gesting, that  such  was  the  basis  of  the  agreement  and 
arrangement  between  the  defendant  and  the  occupiers. 
Why  is  that  to  be  said  ?  Again,  to  come  to  that  conclu- 
sion would  in  substance  be  to  decide,  both  that,  indepen- 
dently of  the  two  statutes,  the  late  rector's  composition 
was  not  apportionable,  and  also  that  neither  statute  ex- 
tended to  the  case  between  the  plaintiff  and  the  occupiers 
under  composition  with  the  late  rector.  But  I  am  not 
prepared  to  say  that  such  a  decision  would  be  clearly  right. 
I  am  aware  of  what  is  said  in  Ayn$ley  v.  Wordsworth  by  a 
Judge  to  whom  very  great  respect  is  most  justly  due  on  all 
subjects — a  Judge  particularly  well  versed  in  the  law  of 
tithes.  I  am  aware  of  the  expressions  used  by  Lord  Eldon 
in  Hawkins  v.  KeUy.  I  am  aware  that  a  general  impres- 
sion appears  to  have  existed  in  accordance  with  the  dictum 
of  Sir  T.  Phtmer,  to  which  I  have  just  referred.  I  am 
aware  therefore  that,  to  say  the  least,  I  ought  greatly  to 
doubt,  notwithstanding  the  mischiefs  against  which  the 
statutes  were  directed,  the  case  of  Whitfield  v.  Pindar  (a), 
and  that  of  Paget  v.  Gee  (especially  as  reported  by  Mr. 
Swanston  (b) ),  whether  the  plaintiff  would,  but  for  his 
adoption  of  the  defendant's  bargain,  have  been  entitled  to 
recover  from  the  occupiers  under  composition  with  the  late 

(a)  2  Bro.  C.  C.  662,  cited  8  Ve*  31 1.  (b)  1  Swaiwt.  347,  n, 
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1843.  rector  a  proportion  of  the  composition,  calculated  accord- 
ing to  time,  from  Michaelmas,  1840,  to  31st  January,  1841. 
But  I  may  say  upon  this  point  that  I  think  it  fairly  argu- 
able. The  language  of  the  15th  section  of  the  stat.  11 
Geo.  2,  c.  19,  and  of  the  1st  section  of  the  stat.  4  &  5 
Will  4,  c.  22,  is  "  lands,  tenements,  or  hereditaments/4 
The  defendant's  counsel  does  not  deny  that  an  incorporeal 
tenement  may  be  within  the  acts,  or  that  a  demise  by  the 
tenant  for  life  of  the  tithes  of  an  estate,  occupied  by  A.  B., 
to  C.  D.,  would  be  within  it.  He  has  contended  however 
(whether  rightly  or  erroneously  I  need  not  and  I  do  not 
say),  that  had  such  a  tenant  for  life,  instead  of  so  demis- 
ing the  tithes,  compounded  for  them  with  A.  B.  by  way 
of  annual  pecuniary  composition,  that  could  not  be  held  to 
be  a  demise  or  lease  within  a  true  construction  of  the  two 
sections.  Is  this  question,  not  mooted  by  the  occupiers,  to 
be  now  mooted  between  the  plaintiff  and  the  defendant,  to 
the  possible  prejudice  of  the  former?  The  two  statutes  do 
not,  nor  does  that  later  stat.  of  Will.  4,  to  which  the  defend- 
ant's counsel  referred  me,  recognise  any  principle  of  appor- 
tionment based  upon  the  difference  in  productiveness  of  dif- 
ferent seasons  of  the  year.  Time  alone  is  what  they  regard ; 
and  upon  the  whole  case,  whether  considered  with  or  with- 
out reference  to  those  statutes  or  either  of  them,  I  am  of 
opinion  that  there  is  not  any  sound  or  safe  principle  or 
criterion  of  apportionment  here,  except  time;  which  must, 
I  think,  give  the  rule.  The  plaintiff,  however,  admitting 
that  it  would  be  to  his  disadvantage  to  take  the  mere 
value  of  the  tithes  themselves,  which  accrued  before  his 
testator's  death,  could  not  have  claimed  more  against  the 
occupiers  than  a  proportion,  according  to  time,  of  the 
compositions  which  existed  in  the  late  rector's  time — if  so 
much.  The  rate  of  composition  to  which  they  have  agreed 
with  the  defendant  is  admitted  at  the  Bar  to  have  been  in 
no  instance  lower,  and  in  most,  if  not  all,  instances,  higher 
than  the  former.    But  I  am  of  opinion  that  justice  will  be 
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satisfied  by  restricting  the  plaintiff  to  a  participation,  ac-  1843. 
cording  to  time,  in  a  rate  of  composition  equal  only  to 
that  which  existed  in  his  testator's  lifetime.  This,  how- 
ever, I  think,  ought  not  to  make  any  difference  in  the 
costs.  No  such  point  has  been  in  dispute.  The  defend- 
ant's contention  has  been  merely  one  in  which  according 
to  my  judgment  he  entirely  fails,  and  he  must  therefore 
pay  the  costs  to  this  time. 

There  must  be  an  account  on  the  principle  that  I  have 
stated,  and  I  reserve  subsequent  costs. 


Waters  v.  Bailey.  March  Uh 

JJY  an  indenture  of  lease  of  the  20th  November,  1777,  a  A.,  under  a 
cottage  and  about  four  acres  of  land  were  demised  and  tiemem^of* " 
leased  to  George  Godfrey  and  his  heirs  for  the  lives  of  JJ^^JJ 
Samuel  Evans,   Samuel  Evans  his  son,  and  Elizabeth  had.  notlcet  was 

iii  <■•  j*i  i       entitled  to  cer- 

Evans  his  daughter,  and  the  longest  liver  of  them,  at  the  uin  leaseholds, 
rent  therein  mentioned ;  and  by  an  indenture  of  the  21st  fo*  the'ernTof 
May,  1788,  Samuel  Evans  the  father  being  then  dead,  the  her  li/e»  whh„ 

remainder  to  B. 

life  of  George  Brain  was  substituted ;  the  property  being  Under  a  subse* 
demised  for  the  term  of  ninety-nine  years  expectant  on  wttienentshe7 
the  decease  of  Samuel  Evans,  the  son,  and  Elizabeth  Evans,  E^U *£' 
and  determinable  on  the  decease  of  George  Brain.  ■"■• letf«- 

.  iii  holds,  with  an 

These  leasehold  premises  were  on  the  2nd  March,  1791,  absolute  power 

vested  in  Thomas  Waters,  who  had  some  time  in  or  about  oTe^th/re^due 

the  year  1780  married,  for  his  second  wife,  Elizabeth  Willis,  ^j^0^ 

By  his  former  wife  he  had  two  sons,  Francis  and  William,  l«  possession  of 

.  the  property 

the  plaintiffs  in  this  cause.  she  took  a  re- 

By  an  indenture  dated  the  2nd  March,  1791,  and  made  S^fe1* 

between  Thomas  Waters  of  the  one  part,  and  the  plaintiffs  ^u8heHn.nU 

of  the  other  part,  Thomas  Waters  in  consideration  of  the  teresttoc..*— 

natural  love  and  affection  which  he  had  and  bore  unto  the  renewal  enured 

plaintiffs,  gave,  granted,  and  assigned  unto  the  plaintiffs,  ^^he  benefit  of 
their  respective  executors,  administrators,  and  assigns  the 
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property  demised  by  the  before-mentioned  indentures, 
with  the  appurtenances,  and  all  benefit  and  advantage  of 
renewal  thereof,  to  bold  the  same  unto  the  plaintiffs,  their 
respective  executors,  administrators,  and  assigns,  from  and 
immediately  after  the  deaths  of  the  said  Thomas  Waters 
and  Elizabeth  Waters  his  wife,  share  and  share  alike,  for 
and  during  his  term  and  interest  therein. 

By  an  indenture  dated  the  20th  December,  1796,  and 
made  between  Thomas  Waters  and  Elizabeth  his  wife  of 
the  one  part,  and  Robert  Willis  and  Thomas  Fox  of  the 
other  part,  reciting  the  indentures  of  lease  of  1777  and 
1783,  and  that  the  premises  had  become  vested  in  Thomas 
Waters  for  the  residue  of  the  terms,  and  also  reciting  that, 
the  property  having  been  purchased  by  Thomas  Waters 
with  the  money  which  he  received  on  his  marriage  with 
the  said  Elizabeth  his  wife,  he  had  proposed  and  agreed,  in 
order  to  make  some  provision  for  her,  to  settle  and  assure 
the  same  in  manner  thereinafter  expressed ;  it  was  witnessed 
that,  in  pursuance  of  the  said  agreement,  and  for  the  con- 
siderations thereinbefore  expressed,  and  for  the  nominal 
consideration  therein  mentioned,  the  said  Thomas  Waters 
assigned  the  said  premises  and  all  the  estate,  right,  title, 
and  interest,  term  or  terms  of  years  yet  to  come  and  unex- 
pired, property,  claim  and  demand  whatsoever  both  at  law 
and  in  equity  of  him  the  said  Thomas  Waters,  to  hold 
the  same  unto  the  said  Robert  Willis  and  Thomas  Fox, 
their  heirs,  executors,  administrators,  and  assigns,  for  all 
the  residue  of  the  said  several  terms  of  years,  determinable 
as  aforesaid,  upon  the  trusts  thereinafter  mentioned,  that 
is  to  say,  in  trust  for  the  said  Thomas  Waters  for  so  many 
years  of  said  respective  terms  of  years  as  he  should  live, 
and  after  his  decease  in  trust  for  the  benefit  of  the  said 
Elizabeth  Waters  (his  wife)  and  her  assigns  during  so 
many  years  of  the  said  respective  terms  as  should  expire 
in  her  lifetime,  provided  she  should  so  long  remain  the 
widow  of  the  said  Thomas  Waters,  in  full  compensation 
and  bar  of  all  dower  and  thirds  at  common  law  which  shet. 
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might  claim  out  of  any  hereditaments  whereof  the  said  1843. 
Thomas  Waters  was  or  might  be  seised  for  any  estate  of 
inheritance;  and  from  and  immediately  after  the  decease 
of  the  said  Elizabeth  Waters,  in  case  she  should  be  then 
unmarried  and  should  die  within  the  said  respective  terms 
or  either  of  them,  then  upon  trust  for  such  person  and 
persons,  use  and  uses,  estate  and  estates,  and  subject  to 
such  provisoes,  limitations,  and  agreements  as  the  said 
Elizabeth  Waters,  notwithstanding  her  then  present  cove- 
ture,  and  whether  sole  or  covert,  should,  by  any  deed  or 
deeds,  writing  or  writings,  to  be  executed  as  therein  men- 
tioned and  attested  by  two  or  more  credible  witnesses,  or 
by  her  last  will  and  testament  in  writing,  or  any  codicil  or 
codicils  in  writing  thereto,  or  by  any  writing  purporting 
to  be,  or  in  the  nature  of,  her  last  will  and  testament,  or 
codicil,  by  her  duly  executed  in  the  presence  of  and  attested 
by  the  like  number  of  witnesses,  give,  direct,  limit  or  ap- 
point the  same;  and  in  default  of  appointment,  upon  the 
further  trusts  therein  mentioned. 

Thomas  Waters  died  in  August,  1805,  possessed  of  the 
leasehold  premises,  leaving  his  wife  and  the  plaintiffs  sur- 
viving him,  and  having,  by  his  will  dated  in  September, 
1808,  appointed  the  plaintiffs  his  executors. 

Upon  the  death  of  Thomas  Waters,  Elizabeth  Waters,  the 
widow,  entered  into  possession  of  the  property;  and  in  1811, 
there  being  in  existence  only  one  of  the  lives  nominated  by 
the  indenture  of  1783,  namely,  that  of  George  Brain,  she, 
in  consideration  of  a  fine  of  £75,  obtained  from  the  rever- 
sioner in  fee  a  renewed  lease  of  the  premises,  which  ac- 
cordingly, by  an  indenture  of  the  28th  September,  1811, 
were  demised  to  her  and  her  executors,  administrators, 
and  assigns,  for  a  term  of  ninety-nine  years  expectant  on 
the  preceding  terms,  and  determinable  on  the  decease  of 
William  Willis. 

Elizabeth  Waters  died  in  March,  1825,  having,  by  her 
will  dated  the  2nd  November,  1824,  duly  executed  accord- 
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1843.        ing  to  the  power  contained  in  the  indenture  of  the  20th 

Wk^k^     December,  1796,  given  all  her  estate,  term,  and  interest 

«•  in  the  premises  to  the  defendant  Elizabeth,  the  wife  of  the 

Bailey 

other  defendant  Charles  Bailey,  whom  she  also  appointed 
her  executrix. 

On  the  death  of  Elizabeth  Waters,  the  plaintiffs  took 
possession  of  the  property.  In  May,  1835,  George  Brain 
died,  and  in  1840,  the  remaining  cestui  que  vie,  Willis, 
being  still  alive,  the  defendants  brought  an  action  of  eject- 
ment against  the  plaintiffs  to  recover  possession  of  the 
premises.  These  proceedings  led  to  the  present  suit,  in 
which  the  plaintiffs  submitted  that,  on  the  death  of  George 
Brain,  they  became  entitled  to  the  benefit  of  the  renewed 
lease  of  the  28th  December,  1811,  and  claimed  to  have  the 
same  assigned  to  them  on  payment  of  the  whole  or  such 
portion  of  the  fine  of  £75  as  the  Court  might  direct. 

It  appeared  from  the  evidence  in  the  cause  that  the  will 
of  Elizabeth  Waters  was  drawn  up  and  written  by  the 
plaintiff  Francis  Waters ;  and  that,  though  he  knew  of  the 
deed  of  the  2nd  March  1791,  he  made  no  mention  of  it  to 
her.  Whether  she  had  notice  of  it  from  any  other  source 
did  not  appear.  The  deed  of  1791  was  produced  by  the 
plaintiffs  at  a  meeting  of  the  friends  of  Elizabeth  Waters 
which  took  place  after  her  decease. 

Mr.  Wigram  and  Mr.  Piggott,  for  the  plaintiffs,  observed, 
that,  both  the  settlements  being  voluntary,  the  first  must 
prevail;  and  that,  though  the  conduct  of  the  plaintiff 
Francis  in  drawing  the  will  of  Elizabeth  Waters  without 
reminding  her  of  the  deed  of  1791  might  be  wrong,  it 
could  not  affect  his  equity.  The  renewal  by  the  tenant 
for  life  must  enure  for  the  benefit  of  those  in  remainder 
under  the  first  settlement :  Sanders  on  Uses,  vol.  1,  p.  335. 
The  deed  of  1796  contained  a  remarkable  recital ;  but  look- 
ing to  the  date  of  the  marriage,  and  the  situation  of  the 
parties,  the  truth  of  it  was  highly  improbable. 
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Mr.  Russell,  and  Mr.  Wood,  for  the  defendants. — Where 
several  persons  hold  leasehold  property  by  a  common  title, 
and  are  cognisant  of  each  other's  rights,  there  if  one  obtains 
a  renewal  of  the  lease,  it  shall  enure  for  the  benefit  of  all. 
But  no  case  has  gone  the  length  of  deciding  that  that 
doctrine  applies  to  a  person  in  the  situation  of  this  widow. 
She  had  no  knowledge  of  any  title  of  any  other  person,  but 
on  the  contrary  acted  under  an  instrument  which  gave  her 
an  absolute  power  over  the  property ;  the  title  under  that 
power  being  acquiesced  in  by  the  plaintiffs,  one  of  whom 
actually  penned  the  instrument  of  appointment.  What 
resemblance  has  such  a  case  to  a  renewal  by  a  party  having 
only  a  life  interest  ?  In  Lee  v.  Lord  Vernon  (a),  a  similar 
attempt  was  made  to  carry  the  general  principle  of  equity 
in  these  cases  to  an  inordinate  length.  There,  the  respon- 
dent having  obtained  a  renewal  independently  of  the  other 
party,  an  attempt  was  made  to  fasten  a  trust  upon  him ; 
but  it  failed  for  want  of  privity  between  the  parties.  Lord 
Thurlow,  who  argued  that  case,  said — "  Courts  of  equity  will 
not  declare  a  trust  where  from  the  nature  of  the  transac- 
tion there  does  not  exist  any.  But  the  elaim  of  the  re- 
spondent to  the  lease  of  1775,  was  from  the  beginning 
directly  adverse  to  and  inconsistent  with  the  right  of 
renewal  claimed  by  the  appellant.  The  respondent  never 
acted  or  pretended  to  act  in  any  degree  of  trust  for  the  ap- 
pellant, but  obtained  the  lease  in  question  professedly  as  a 
stranger  to  the  applicant,  and  for  his  own  benefit."  It  is 
said  in  the  present  case  that  the  second  settlement  was 
voluntary.  It  does  not  however  appear  that  the  testa- 
tor may  not  have  died  seised  of  lands  of  which  the  wife 
was  dowable.  Besides,  neither  of  the  settlements  passed 
the  freehold  lease  to  the  wife.  [The  Vice-chancellor. — 
Might  not  the  deed  of  1791  operate  as  a  covenant  to  stand 
seised?] — The  defendants'  counsel  also  referred  to  Bacon7 s 

(a)  5  Bro.  P.  C.  10,  ed.  Toml. 
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1843.        Abridgment,  Leases,  (U),  Nesbitt  v.  Tredenmck  (a),  Owen 
v.  Wiilianu(b). 

The  defendants'  counsel  declined,  in  answer  to  a  sug- 
gestion of  the  Court,  to  take  an  inquiry  as  to  the  circum- 
.  stances  under  which  the  deed  of  1791  was  executed. 

The  Vice-chancellor. — The  defendants  having  de- 
clined to  take  an  inquiry  as  to  the  deed  of  1791,  there 
is  nothing  substantial  in  their  case.  I  must  assume  that 
that  deed  was  fairly  and  regularly  executed ;  it  is  a  deed 
which,  though  voluntary,  settled  the  property  effectually 
at  law,  and  therefore  in  equity,  either  upon  Thomas  Waters 
and  his  wife  for  their  lives  and  the  life  of  the  survivor  of 
them,  or  upon  Thomas  Waters  for  the  lives  of  himself  and 
his  wife  and  the  survivor  of  them,  and,  so  subject,  upon 
the  sons.  By  this  deed  an  interest  having  passed  at  law, 
and  no  power  of  revocation  having  been  reserved,  it  could 
not  be  defeated  by  a  subsequent  voluntary  instrument. 

The  father  afterwards  executed  another  apparently  vo- 
luntary deed,  not  contended  to  be  otherwise  than  it  ap- 
pears to  be,  by  which  he  settled  the  property  upon  himself 
and  his  wife  for  their  joint  lives  and  the  life  of  the  survivor 
(which  if  not  done  by  the  original  deed  he  had  a  right  to 
do),  declaring  the  settlement  on  the  wife  to  be  in  bar  of 
her  dower,  and  going  on  to  create  other  interests,  and 
giving  a  power  to  the  wife  of  appointment  by  will  Now 
it  is  contended  that,  as  this  deed  professed  to  give  her  an 
interest  or  a  power  essentially  independent  of  the  instru- 
ment of  1791,  the  renewal  is  to  be  considered  upon  prin- 
ciples different  from  those  usually  applied  in  such  cases. 
If  I  were  so  to  decide,  I  should  be  departing  from  general 
rules.  As  far  as  the  interests  under  the  deed  of  1791  were 
concerned,  she  was  tenant  for  life  only,  and  being  so,  she 

(a)  1  Ball.  &  B.  29.  (6)  Ambl.  734. 
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used  the  means  given  her  by  that  position  and  obtained  a 
renewal.  It  is  impossible  not  to  hold  that  she  obtained 
that  renewal  in  trust  for  those  who  were  entitled  under 
the  deed  of  1791.  Acquiescence  by  the  plaintiffs  in  the 
claim  of  the  defendants  there  is  none,  because  Mrs.'  Waters 
held  by  a  good  title,  which  the  plaintiffs  could  not  dispute 
until  her  death,  and,  after  that,  they  enjoyed  by  their  own 
title. 

It  is  said  that  one  of  the  present  plaintiffs  wrote  her  will. 
That  fact,  if  coupled  with  other  circumstances,  might  be 
material;  but  standing  alone,  as  it  does,  it  amounts  to 
nothing. 
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The  defendants  not  asking  any  inquiry  as  to  the  deed  of  1791,  declare 
that  the  renewed  lease  was  held  upon  the  trusts  of  the  deed  of  1791. 
Order  an  injunction  to  restrain  proceedings  at  law.  Let  the  plaintiffs 
pay  to  the  defendants  the  amount  of  the  fine  of  1811,  with  interest  at  #24 
per  centum  to  be  verified  by  affidavit.  Thereupon  decree  an  assignment 
of  the  renewed  lease  to  the  plaintiffs,  the  deed  of  assignment  to  be  settled 
by  the  Master  if  the  parties  differ. 


Tanner  v.  Tebbutt. 


March  1th. 


A  TESTATRIX  of  the  name  of  Linney,  by  her  will  dated  Testatrix  de. 
3rd  March,  1840,  gave  and  devised  all  those  her  messuages  to  the  three 
or  dwelling-houses,  lands  and  hereditaments,  situate  in  a  l  ^r'such  of 
certain  place  called  Whittle  Field  in  Manchester,  unto  the  thera  ■» >hould 
three  daughters  of  her  late  uncle  James  Linney,  deceased,  decease,  and 
or  such  of  them  as  should  be  living  at  her  decease,  and  to  tUch  mi  sboaid 

be  dead  leav- 
ing  issue,  and 
their  respective  heirs,  as  tenants  In  common ;  but  upon  the  express  condition  that  the  said 
daughters,  or  such  of  them  as  should  be  living  at  the  decease  of  the  testatrix,  or  their  issue, 
should,  within  seven  years  after  her  decease,  personally  appear  before  her  executors,  snd  deliver 
to  them  a  testimonial  of  their  or  his  identity ;  and  in  default  thereof  the  estate  was  devised 
over.  Upon  the  death  of  the  testatrix,  E.  was  the  party  entitled  under  the  devise  to  the 
daughters  of  L.,  and  their  issue.  E.»  however,  being  too  aged  and  infirm  to  appear  before 
the  executors,  one  of  them  and  the  agent  of  the  other  attended  ber  at  her  house,  and  received 
from  her  satisfactory  proofs  of  her  identity : — Held,  that  the  condition  annexed  to  the  devise  to 
the  daughters  of  L.  and  their  issue,  was  performed. 

Quart,  whether  it  was  or  was  not  a  condition  subsequent  ?  Q7frS.9jJ 
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1843.  the  issue  of  such  of  them  as  should  be  theu  dead  leaving 
issue,  equally,  share  and  share  alike,  as  tenants  in  common, 
and  to  their  several  and  respective  heirs,  executors,  admi- 
nistrators and  assigns,  such  issue  nevertheless  to  take  the 
part  and  share  only  which  his,  her,  or  their  parent  or 
parents  would,  if  living,  have  been  entitled  to ;  yet  neverthe- 
less upon  the  express  condition  that  the  said  daughters  of 
her  said  late  uncle  James  Linney,  or  such  of  them  as  should 
be  living  at  her  decease,  or  their  issue,  should,  within  seven 
years  next  after  her  decease,  personally  appear  before  her 
executors,  or  the  survivor  of  them,  his  executors  or  admi- 
nistrators, and  deliver  to  them  or  him  a  testimonial  of  their 
or  his  identity;  and  in  default  thereof,  or  in  case  the 
daughters  of  her  said  late  uncle  James  Linney  should  be 
all  dead  at  the  time  of  her  decease,  without  leaving  lawful 
issue,  the  testatrix  gave  the  said  hereditaments  and  pre* 
mises  unto  her  trustees,  upon  trust  to  make  an  absolute 
sale  thereof,  and  to  pay  the  money  arising  by  such  sale  to 
the  persons  therein  named.  And  the  testatrix  appointed 
Robert  Tebbutt  and  William  Pass  executors  and  trustees  of 
her  will. 

The  testatrix  died  soon  after  the  date  of  the  will,  which 
was  duly  proved  by  the  executors. 

It  appeared  that  James  Linney,  the  uncle  of  the  testatrix, 
had  three  daughters,  two  of  whom  died  without  issue  in  the 
lifetime  of  the  testatrix.  The  remaining  daughter  Eliza- 
beth was  living  at  the  death  of  the  testatrix  in  obscure 
lodgings  in  Speldhurst-street,  London.  She  was  very  aged 
and  infirm,  and  from  the  time  of  the  death  of  the  testatrix 
until  her  own  death,  was  for  the  most  part  confined  to 
her  bed  from  illness,  and  quite  unable  to  undertake  a 
journey. 

One  of  the  executors,  Tebbutt,  lived  in  Manchester;  the 
other  at  Altringham  in  Cheshire.  In  July,  1840,  the  soli- 
citor of  Elizabeth  Linney,  having  collected  the  proper 
proofs  of  her  identity,  requested  the  executors  to  go  to 
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London  at  her  expense,  for  the  purpose  of  seeing  her.  1843. 
Pass  being  then  unwell,  an  arrangement  was  made  by  the 
executors  that  Tebbut  and  Shelmerdine,  a  partner  in  busi- 
ness with  Pass,  should  undertake  the  business.  Tebbutt  and 
Shelmerdine  accordingly  went  to  London  in  August,  saw 
and  conversed  with  Elizabeth  Linney,  received  from  her 
various  proofs  of  her  being  one  of  the  persons  mentioned 
in  the  will,  and  made  inquiries  of  various  persons  in  her 
presence  on  the  same  point,  and  received  satisfactory  an- 
swers. 

In  October,  Elizabeth  Linney  died,  having  by  her  will 
devised  the  property  in  question  to  the  plaintiff  in  fee. 

The  bill  was  filed  against  Tebbutt  and  Pass,  and  the 
parties  entitled  under  the  will  adversely  to  the  plaintiff, 
praying  that  it  might  be  declared  that  the  plaintiff  in  right 
of  Elizabeth  Linney  was  entitled  to  the  fee-simple  of  the 
property,  and  for  the  delivery  up  of  the  title  deeds  and 
an  account  of  rents,  &c. 

The  cause  now  coming  on  for  hearing,  it  was  agreed  be- 
tween the  parties  that  it  should  be  decided  by  the  Vice- 
Chancellor,  without  sending  a  case  for  the  opinion  of  a 
court  of  law.  The  principal  question  was,  whether  what 
had  passed  between  Elizabeth  Linney  and  the  executors 
was  a  sufficient  compliance  with  the  condition  required  by 
the  will. 

Mr.  Simpkinson,  and  Mr.  Smythe,  for  the  plaintiff. — First, 
supposing  the  condition  not  to  have  been  performed,  we 
submit  that  it  was  a  condition  subsequent,  which  has  been 
destroyed  by  the  act  of  God.  The  estate  vests  absolutely 
in  Elizabeth  Linney  by  the  first  words  of  the  will,  and  can- 
not be  devested  by  a  subsequent  condition  which  is  incapa- 
ble of  taking  effect :  Co.  LUL  206.  a.,  Peyton  v.  Bury  (a), 
Thomas  v.  Howell  (£),  Graydon  v.  Hick*  (c),  Aislabie  v. 

(a)  2  P.  W.  626.  (&)  1  Sulk.  170.  (c)  2  Atk.  16. 
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1843.  Bice  (a),  Burchett  v.  Woolward  (4),  Cory  v.  Bertie  (<?). 
Secondly,  the  condition  has  been  performed,  and  the  case 
is  distinguishable  from  Hawkes  v.  Baldwin  (d),  Burgess  v. 
Robinson  (e),  Tulk  y,  Hoxdditch  (/). 

Mr.  Prendergast,  for  the  defendants,  the  trustees. 

Mr!  Wigram,  and  Mr.  6.  L.  Russell,  for  the  devisees 
oyer. — One  party  is  as  much  an  object  of  the  testator's 
bounty  as  the  other;  and  the  condition  should  be  con- 
strued strictly :  Roundell  v.  Currer  (g),  7W*  v.  HovMitch. 
The  cases  in  which  the  non-performance  of  conditions 
subsequent  has  been  held  not  to  affect  the  devise,  are 
quite  inapplicable  where  there  is  an  express  gift  over  on 
failure  of  the  performance  of  the  condition.  If  the 
event  happens  on  which  the  estate  is  to  go  over,  it  does 
go  over :  Jarm.  Wills,  vol.  1,  p.  809.  That  is  a  reasonable 
and  natural  construction.  In  answer  to  the  argument 
that  the  condition  has  been  performed,  it  may  be  submit- 
ted that  the  word  "  personally  "  is  reciprocal,  and  applies 
as  much  to  the  executors  as  the  claimant :  and  if  so,  the 
condition  has  not  been  performed. 

The  Vice-chancellor. — I  am  of  opinion  that  this 
condition  has  been  performed,  and,  that  being  so,  it  is  un- 
necessary to  give  an  opinion  upon  the  other  point  in  the 
case.  The  testatrix  appears  to  have  intended  to  provide 
for  relations,  with  the  fact  of  whose  existence  she  was 
not  accurately  acquainted.  In  order  therefore  to  prevent 
false  claims  from  being  made  upon  the  executors,  she 
directs  that  the  persons  to  whom  she  has  given  her  estate 
shall,  within  seven  years  next  after  her  decease,  personally 

(a)  3  Madd.  256.  (t)  3  Mer.  7. 

(b)  Turn.  &  R.  442.  (/)  1  Vea.  &  B.  248. 

(c)  2  Vern.  333.  (g)  2  Bro.  C.  C.  67. 

(d)  9  Sim.  355. 
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appear,  that  is,  as  I  apprehend  it,  appear  in  their  proper  1643. 
persons,  before  her  executors,  and  deliver  to  them  a  testi- 
monial of  their  identity.  Now,  if  I  am  right  in  considering 
that  the  word  "  personally "  refers  only  to  those  persons 
who  are  previously  mentioned  in  the  will,  which  I  think 
is  the  proper  construction,  the  omission  of  the  repetition 
of  that  word  in  the  second  branch  of  the  sentence  in  which 
it  occurs,  is  not  immaterial. 

Whether  the  executors  could  or  could  not  delegate 
their  judgment  of  the  validity  of  the  testimonial  it  is  not 
necessary  to  decide.  But  I  apprehend  that  the  act  of 
appearance  was  an  act  not  necessary  to  be  done  before  the 
two  executors  in  their  own  proper  persons :  it  might,  in 
my  opinion,  according  to  the  true  construction  of  the  will, 
be  done  before  one  of  the  executors  accompanied  by  an 
agent  of  the  other  executor;  especially  when  it  is  consi- 
dered how  many  circumstances  might  have  arisen,  if  a 
strictly  literal  construction  of  the  will  were  adopted,  to  dis- 
appoint the  intention  of  the  testatrix;  for  instance,  suppose 
the  claim  had  been  made  by  the  issue  mentioned  in  the 
will,  and  the  issue  had  been  infants :  could  it  have  been 
contended  that  this  Court  could  not  dispense  with  the 
delivery  of  a  testimonial  of  identity  by  the  infants  ? 

It  appears  to  me  therefore  that  enough  has  been  done 
in  this  case  to  satisfy  the  language  of  the  will.  But  there 
is  also  another  consideration.  The  executors  who  are  to 
judge  of  the  performance  of  the  condition,  in  effect,  tell 
the  devisee  how  the  act  which  is  to  be  the  performance 
of  the  condition  shall  be  done;  and  she  does  it  ac- 
cordingly. Under  such  circumstances  is  it  competent  to 
the  executors  to  object  to  the  manner  in  which  the  con- 
dition has  been  performed  ? 

Declare  that  the  condition  has  been  performed. 
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1843. 
feb.  2lf/.  SAYER  V.  WaGSTAFF. 

An  allegation      X  HIS  was  a  suit  to  set  aside,  amongst  other  deeds,  a 
ment  of  an  in-    deed  by  which  an  annuity  had  been  granted  on  the  20th 

5h££.     Jnl*  1887>  V  the  Plaintiff  V™"**  Hm  to  «">  defendant 
co-plaintiff  to     John  Wagstaff.  and  secured  collaterally  upon  the  real  es- 

anotber,  who  li  °  "      * 

not  otherwise  a    tates  01  Hill. 

m^lTbi^vcd  The  bill  stated  certain  indentures  of  the  1st  and  2nd 
at  the  hearing.  Ju]^  1888^  hereby  the  plaintiff  Hill  conveyed  and  as- 
signed  to  his  co-plaintiff  James  Sayer  his  real  and  personal 
estate,  upon  trusts  for  the  benefit  of  the  creditors  who  should 
execute  the  deeds,  with  an  ultimate  trust  in  favour  of  him- 
self. At  the  hearing,  no  evidence  was  given  of  the  execu- 
tion of  these  deeds,  nor  were  they  produced.  It  was  ob- 
jected on  the  part  of  the  defendants,  that  there  was  a 
misjoinder  of  plaintiffs,  inasmuch  as  it  was  not  proved 
that  Sayer  had  any  interest. 

The  counsel  for  the  plaintiffs  contended  that  the  allega- 
tion by  one  plaintiff  of  a  conveyance  to  the  other  was 
sufficient,  and  cited  Ryan  v.  Anderson  (a). 

The  Vice-chancellor  expressed  his  dissent  from  that 
case,  which  he  conceived  to  be  at  variance  with  Cholmon- 
deley  v.  Clinton  (b).  If  the  mere  allegation  of  the  plaintiffs 
were  admitted  as  sufficient  proof  of  an  assignment  by  one 
to  the  other  who  would  not  otherwise  be  properly  on  the 
record,  the  record  might  be  crowded  with  improper  par- 
ties, and  continual  abatements  might  be  occasioned.  His 
Honour  added,  however,  that  he  would  not  dismiss  the  bill 
for  such  a  dip,  if  the  evidence  could  be  supplied. 

Mr.  Simpkinson,  Mr.  Moore,  Mr.  Russell,  Mr.  Parry,  and 
Mr.  Cameron,  appeared  for  the  different  parties. 

(a)  3  Madd.  174.  (6)  4  Bligh,  123. 
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1843. 
Head  v.  Randall.  Feb.  isth  $ 

Tv  25tA. 

ItOGER  ROBERTS  by  his  will,  dated  the  24th  July,  1789,  a  testator  gave 
gave  the  sum  of  £150  each  unto  his  two  grandchildren  ~Jf  RatVheir 
Charles  Barrows  and  Ann  Burrows,  at  their  respective  ages  respective  «ge« 

'  r  ^        of  twenty-one, 

of  twenty-one  years  or  days  of  marriage,  which  should  first  or  days  of  mar- 
happen,  with  interest  for  the  same  at  the  rate  of  £A  per  [houid^rst 
cent,  per  annum  from  the  death  of  his  wife  until  the  day  J^^;,^" 
of  payment  thereof,  respectively;  but  in  case  either  of  ^em  should 

i  •         •  i  i  «  .i  i  ,       i  •■   i  i  .     1.*       .i  die  without 

his  said  two  grandchildren  should  depart  this  life  without  issue  before  his 

issue  before  his  or  her  legacy  should  become  due  and  pay-  eho^d  become 

able  according  to  that  his  will,  then  his  will  and  mind  was  {£y0"u  tben 

that  the  legacy  and  interest  of  him  or  her  so  dying  should  legacy  was  to 

go  and  be  paid  to  the  survivor  of  his  said  two  grandchildren  thVsurvivor 

and  his  or  her  issue  lawfully  to  be  begotten.    And  all  the  SuV^xhVuL 

rest  and  residue  of  his  estate  and  effects,  and  the  dividends,  tator  thcn  «ave 

■ii  ii  tbe  rMidu*  of 

interest,  and  produce  thereof  he  gave  and  bequeathed  unto  his  estate  unto 

his  two  grand-daughters  Elizabeth  Davis  and  Ann  Davis  diughTeVc. 

when  and  as  they  should  respectively  attain  their  ages  of  "^divided17 

twenty-one  years,  equally  to  be  divided  between  them;  between  them, 

and  if  but  one  of  his  said  two  grand-daughters  Elizabeth  of  them  should 

and  Ann  Davis  should  attain  the  age  of  twenty-one  years,  ©nej'then  the" 

then  the  whole  residue  of  his  estate  and  effects  should  go  ««Wue  wasto 

°      go  to  the  sur- 

and  be  paid  to  the  survivor  of  his  said  two  granddaughters ;  vivor;  and  he 
and  in  the  mean  time  and  until  his  said  two  granddaughters  the  provision 
should  attain  their  respective  ages  of  twenty-one  years  he  £* ™b  anlnx 
directed  his  two  executors  thereinafter  named,  and  the  sur-  8hou,d  not 

be  subject  to 

vivor  of  them,  his  executors  and  administrators,  by  and  out  the  control  of 
of  the  interest  and  dividends  of  the  residue  of  his  said  per-  butshouid*0  h 

be  vested  in  his 
executors,  in  trust,  for  the  bene6t  of  C.  and  D.,  and  their  issue  respectively,  until  they  should 
attain  twenty-one,  being  unmarried,  or  if  married,  until  a  proper  and  adequate  settlement 
•hould  be  made  upon  them  and  their  issue ;  but  in  case  they  should  both  die  before  they  attained 
twenty-one,  and  without  having  issue,  then  he  gave  the  residue  over.  C.  and  D.  both  lived  to 
attain  twenty-one: — Held,  that,  although  the  word  issue  in  the  bequest  to  A.  and  B.  could 
clearly  only  mean  children,  yet  it  did  not  follow  of  necessity,  that  in  the  subsequent  bequest  to  C. 
and  D.  it  must  have  the  same  limited  construction  put  upon  it ;  but  that  it  included  all  the  issue 
of  C.  and  D.  living  at  their  respective  deaths  generally,  and  that  such  issue  took  per  capita  as 
tenants  in  common. 

VOL.  II.  R  N.  C  C 
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1843.  sonal  estate,  to  pay  and  apply  the  sum  of  £20  a  year  for 
and  towards  each  of  their  maintenance  and  education,  but 
no  further  or  greater  yearly  sum  until  they  should  respec- 
tively attain  the  age  of  twenty-ope  years.  And  his  will  and 
mind  further  was,  that  the  provision  thereby  made  by  him 
for  his  said  two  granddaughters  Elizabeth  and  Ann  Davis 
should  not  be  subject  to  the  control,  debts,  or  engagements 
of  any  husband  with  whom  they  might  respectively  inter- 
marry, but  should  remain  and  continue  vested  in  his  said 
two  executors,  and  the  survivor  of  them,  his  executors  and 
administrators,  in  trust  for  the  benefit  of  his  said  two 
granddaughters  and  their  issue  respectively  until  his  said 
two  granddaughters  should  respectively  attain  the  age  of 
twenty- one  years,  being  unmarried,  or  if  married,  until  a 
proper  and  adequate  settlement  should  be  made  upon  them 
and  their  issue,  but  so  that  his  said  two  granddaughters  in 
the  mean  time  should  receive  the  interest  or  dividends  of 
their  respective  shares  of  the  residue  of  his  estate  and  effects 
notwithstanding  their  coverture,  and  without  the  interven- 
tion or  control  of  their  respective  husbands,  and  to  be  in 
nowise  subject  to  their  debts  or  engagements;  but  in  case 
both  his  said  granddaughters  Elizabeth  Davis  and  Ann 
Davis  should  depart  this  life  before  they  should  attain  their 
respective  ages  of  twenty-one  years  and  without  having  issue, 
then  he  gave  the  whole  residue  of  his  estate  and  effects  unto 
[9  blank  occurred  in  this  part  of  his  will] ;  and  he  thereby 
appointed  his  wife,  and  his  neighbours  of  the  artificial  stone 
manufactory,  and  Thomas  Randall,  executrix  and  executors 
of  his  will. 

The  testator  at  his  death  left  his  two  granddaughters 
Elizabeth  and  Ann  Davis  surviving,  who  both  lived  to 
attain  twenty-one.  The  former  married  William  Head, 
her  first  husband,  before  she  attained  twenty-one.  After 
his  death  she  married  James  Randall.  No  settlement  was 
made  on  either  marriage. 

In  the  year  1809,  a  suit  was  instituted  in  this  Court  by 
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Mr.  and  Mrs.  Randall  against  the  testator's  surviving  exe-  1843. 
cutor  and  Joseph  William  Sonthall  and  Ann  his  wife 
(formerly  Ann  Davis) ;  and  by  an  order  made  in  that  suit 
on  farther  directions  by  Sir  John  Leach,  dated  the  13th  day 
of  December,  1819,  the  Court  declared  that  Elizabeth 
Randall  was  entitled  for  her  life,  for  her  separate  use,  to 
the  interest  of  the  sum  of  £1300  Reduced  Annuities  there- 
in mentioned,  and  directed  such  residue  of  stock  to  be 
carried  over  to  her  separate  account :  and  it  was  ordered 
that  the  interest  thereof,  when  so  carried  over,  should  be 
from  time  to  time  paid  to  her  during  her  life,  for  her  sepa- 
rate use,  and  the  Court  declared,  that  upon  her  death  the 
issue  of  the  said  Elizabeth  Randall  would  become  entitled 
to  the  residue  of  the  said  £1300  Reduced  Annuities. 

Elizabeth  Randall  died  on  the  28th  December,  1841, 
leaving  issue  by  her  first  marriage  two  children  and  four 
grandchildren,  and  by  her  second  marriage  six  children 
and  eleven  grandchildren. 

The  bill  in  the  present  suit  was  filed  by  the  children 
of  Mrs.  Randall  against  her  grandchildren,  the  question 
raised  in  the  suit  being,  whether  the  plaintiffs  alone  as  the 
children  of  Mrs.  Randall,  or  the  plaintiffs  and  the  defend- 
ants as  constituting  the  issue  of  Mrs.  Randall  living  at  the 
time  of  her  decease,  were  entitled  to  the  residue  of  the 
£1300  Reduced  Annuities. 

Mr.  Spence  and  Mr.  Wood,  for  the  plaintiffs. — The  tes- 
tator in  the  first  place  gives  the  sum  of  £150  to  each  of 
his  two  grandchildren  Charles  Burrows  and  Ann  Burrows, 
at  their  respective  ages  of  twenty-one  years  or  days  of 
marriage,  which  shall  first  happen ;  but  he  directs  that,  in 
case  either  of  his  said  two  grandchildren  shall  depart  this 
life  without  issue  before  his  or  her  legacy  shall  become 
due  and  payable,  the  legacy  and  interest  of  him  or  her  so 
dying  shall  go  and  be  paid  to  the  survivor  of  his  said  two 

r2 
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1843.  grandchildren  and  his  or  her  issue.  The  word  "  issue  "  in 
this  clause  is  clearly  used  in  the  sense  of  children,  and 
children  only,  and  from  the  circumstance  of  the  legatees 
being  both  minors  cannot  have  any  other  meaning  applied 
to  it.  The  construction  which  must  unavoidably  be  given 
to  the  word  "  issue/'  as  used  in  the  first  clause,  must  ne- 
cessarily be  the  construction  given  to  the  same  word  in 
the  last  clause.  The  direction  in  the  will  for  the  making  a 
proper  and  adequate  settlement  on  his  two  granddaugh- 
ters Elizabeth  Davis  and  Ann  Davis  and  their  issue, 
would  be  fully  satisfied  by  giving  it  to  the  children: 
Bidgway  v.  Munkittrick  (a).  The  grandchildren  are  un- 
equal in  point  of  number,  and  there  is  no  method  point- 
ed out  for  determining  whether  they  are  to  take  per  capita 
or  per  stirpes.  If  the  bequest  be  confined  to  children  this 
difficulty  will  not  arise.  The  only  possible  way  of  under- 
standing the  decree  in  the  first  cause  is,  that  the  Court 
must  have  considered  that  Elizabeth  Randall  took  an 
estate  for  life,  and  that  there  was  to  be  a  settlement  on 
her  and  her  issue;  and  if  a  settlement  were  now  to  be 
made  it  would  be  made  to  the  parent  for  life,  with 
remainder  to  the  issue  living  at  her  death.  Stonor  v. 
Curwen  (A),  Sibley  v.  Perry  (c). 

Mr.  Miller  and  Mr.  Adams,  for  the  defendants,  were  not 
called  upon  to  address  the  Court,  the  Vice- Chancellor  ex- 
pressing his  opinion  to  be,  that  the  word  "issue"  meant 
all  the  issue  living  at  the  death  of  Mrs.  Randall  generally, 
and  that  they  took  per  capita  as  tenants  in  common,  but 
stating  that  before  finally  disposing  of  the  case  he  would 
reconsider  it. 

Feb.  25th         The  Vice-chancellor. — The  question  in  this  case  re- 
lates only  to  the  share  of  Elizabeth  Davis  afterwards  Eliza- 

(a)  1  Dr.  &  W.  84.  (b)  5  Sim.  264.  (c)  7  Vw.  522. 
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beth  Randal],  now  deceased,  in  the  residue  of  the  testator's  _1843-_ 
estate.  That  she  was  not  absolutely  entitled  to  that  share, 
but  was  tenant  for  life  of  it,  was  decided  by  the  decree  of 
Sir  John  Leach  in  1819,  and  all  the  parties  now  before  me 
agree  in  that  construction  of  the  will.  That  as  she  had 
children  and  grandchildren  living  at  her  death,  some  class 
or  description  of  her  issue  became  then  entitled  to  the  fund 
is  also  agreed  by  all  parties,  and  appears  likewise  declared 
by  Sir  John  Leach's  decree.  But  I  do  not  consider  Sir 
John  Leach  as  haying  intended  to  decide  the  single  ques- 
tion before  me,  which  is,  what  class  or  description  of  her 
issue  did  so  become  entitled.  The  only  word  in  the  will 
under  which  any  children  or  other  issue  of  Elizabeth  Ban- 
dell  can  claim  is  the  word  "issue."  Before  I  pan  restrain 
that  word  from  its  legal  and  proper.import  I  must  be  satis- 
fied that  the  contents  of  the  will  demonstrate  the  testator 
to  have  intended  to  use  it  in  a  restricted  sense.  The 
language  of  Lord  Eldon,  applied  to  property  in  Church  v. 
Mundy  (a),  may  probably  be  well  applied  to  persons  in  a  case 
such  as  the  present.  I  accede  entirely  to  the  doctrine  to 
be  found  in  Sibley  v.  Perry  and  numerous  other  cases  of 
that  kind,  but  I  do  not  concur  ih  the  argument  which 
seeks  to  apply  that  doctrine  to  the  will  in  this  cause.  It  is 
true  that  Charles  and  Ann  Burrows  or  Elizabeth  and 
Ann  Davis,  if  dying  minors,  could  not  so  die  leaving  any 
issue  but  children,  still  the  word  issue  stands  in  the  will 
used  with  perfect  correctness  according  to  the  testator's 
intention  as  to  Charles  and  Ann  Burrows,  and  also  when 
it  is  used  for  the  last  time  in  the  will.  And  it  cannot,  I 
think,  be  inferred,  because  he  accurately  and  properly  calls 
the  children  of  minors,  whose  issue  could  only  be  children, 
"issue,"  that  he  must,  therefore,  when  using  the  same 
word  with  reference  to  different  circumstances,  be  sup- 
posed to  mean  children  only.    A  testator,  who  in  one  part 

(a)  15  Yes.  396. 


286  CA8E8   IN   CHANCERY, 

1843.        of  bis  will  makes  a  provision  for  the  next  of  kin  of  an 
^^^      illegitimate  person,  is  not  therefore,  when  in  another  part 
»•  of  his  will  he  provides  for  the  next  of  kin  of  a  legitimate 

person,  to  be  held  to  mean  only  issue  of  the  latter.  Sup- 
pose a  gift  to  the  issue  of  A.  B.  by  his  first  wife,  deceased, 
whose  only  issue  then  living  are  grandchildren,  is  it  to  be 
said  that  if  the  word  "  issue  "  be  elsewhere  used  in  the  same 
instrument  with  reference  to  A.  B.  and  his  second  wife,  or 
with  reference  to  other  persons,  that  it  must  be  taken 
therefore  to  be  so  used  exclusively  of  children?  Nor  do  I 
find  any  argument  in  favour  of  the  plaintiffs'  construction 
in  what  the  testator  has  said  respecting  a  settlement,  or  on 
the  whole  any  sufficient  warrant  for  giving  the  word  "issue," 
as  used  with  reference  to  Elizabeth  Randall,  a  construction 
different  from  its  ordinary  and  proper  meaning.  Circum- 
stanced, therefore,  as  this  case  at  present  is,  I  must  declare 
that  all  the  issue  of  Elizabeth  Randall,  living  at  her  death, 
became,  upon  that  event,  absolutely  entitled  to  the  fund  of 
which  she  was  decided  to  be  tenant  for  life,  and  I  think 
not  as  joint  tenants,  but  as  tenants  in  common  per  capita 
equally. 
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1843. 

Crosse  v.  Glenn ie.  Feb.  18M  $ 

O  26th. 

OOPHIA  DELROUX,  by  her  will,  dated  the  30th  Oc-  A  testatrix,  by 

tober,  1824,  devised  all  her  messuages,  lands,  and  real  vised  certatn 
estate  whatsoever  and  wheresoever,  unto  Jeffries  Spranger,  ^reduSmenti1 
Esq.,  and  Robert  James,  surgeon,  and  to  their  heirs,  to  the  unto  trustees, 
use  of  them  the  said  Jeffries  Spranger  and  Robert  James,  to  the  use  of 
their  executors  and  administrators,  for  the  term  of  ninety-  Iheirexecutori 
nine  years :  and  from  and  after  the  expiration  or  other  sooner  and  «to>inis- 

.        .  „  .,  .  .  tritors,  for  the 

determination  of  the  said  term  of  ninety-nine  years,  and  in  term  of  ninety- 
the  mean  time  subject  thereto  and  to  the  trusts  thereof,  to  remafnderto 
the  use  of  her  sister  Elizabeth  Barrett,  since  deceased,  dur-  ^r  liife  and " 
ing  her  life,  with  remainder  to  the  use  of  Thomas  Francis  after  h«r  de- 

.  cease  to  the  use 

Crosse  and  his  assigns  during  his  life,  with  remainder  to  of  B.  for  life, 
the  use  of  the  said  J.  Spranger  and  Robert  James  and  deteaseto^he 
their  heirs  during  the  life  of  the  said  T.  F.  Crosse,  upon  «••  of  the  first 
the  trusts  thereinafter  mentioned,  with  remainder  to  the  sod  of  his  body, 
use  of  the  first  and  every  other  son  of  the  body  of  the  said  ten^everaSy" 
T.  F.  Crosse,  lawfully  begotten,  severally  and  successively,  ^ly"^"^. 
according  to  the  order  of  their  birth,  and  of  the  heirs  male  in«  to  priority 

,  of  birth,  and  of 

of  the  body  and  respective  bodies  of  such  first  and  other  the  heirs  male 
son  and  sons,  the  elder  of  such  sons  and  the  heirs  male  of  respective  *** 

bodies  of  such 
first  and  other  son  and  sons,  and  in  default  of  such  issue  to  the  use  of  C.  for  life,  with  remainder 
to  bis  first  and  other  sons  in  tail  male,  with  remainders  over.  Tbe  trusts  of  the  term  of  ninety- 
nine  years  were  declared  to  be  that  the  trustees  should,  out  of  the  rents  and  profits  of  the  estates, 
insure  the  messuages,  and  keep  the  same  in  good  repair  during  the  respective  lives  of  the  several 
tenants  for  life,  and  should,  during  tbe  respective  minorities  of  each  and  every  person  thereby  made 
tenants  for  life  or  in  tail,  apply  the  surplus  or  residue  of  tbe  rents  and  profits  for  and  towards 
the  maintenance  and  education  of  the  tenants  for  life  or  in  tail,  who  for  the  time  being  should  be 
entitled  in  possession  to  the  estates ;  and  in  case  the  whole  of  the  surplus  of  the  said  rents  and 
profits  should  not,  during  the  minority  of  any  such  tenant  for  life  or  in  tail  as  aforesaid,  be 
applied  for  his  or  her  maintenance  and  education,  then  the  surplus  thereof  was  from  time  to 
tyne  to  be  laid  out  on  real  or  government  securities,  at  interest,  in  the  names  of  the  trustees, 
upon  trust  for  such  person  or  persons  from  time  to  time  as  for  the  time  being  should  under  the 
limitations  of  the  will  be  entitled  in  possession  to  the  said  estates;  and  if  any  person  who  might 
become  entitled  in  possession  or  remainder  to  an  estate  tai]  in  the  estates  under  any  of  the 
said  limitations  should  die  under  twenty -one,  without  issue  inheritable  to  such  estate-tail, 
then  so  often  as  any  such  event  should  happen  within  the  period  of  time  in  which  executory 
•  devises  were  allowed  by  law  to  take  place,  the  absolute  interest  in  the  monies  so  directed  to  be 
laid  out  and  invested  was  to  be  considered  as  not  having  vested  in  such  person,  but  the  same 
was  to  go  over  to  the  next  taker : — Held,  that  the  first  tenant  for  life  in  possession  of  the  estates 
was  not  absolutely  entitled  to  the  accumulations  of  the  rents  and  profits  which  had  accrued 
during  his  minority,  but  was  only  tenant  for  life  of  such  accumulations. 
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1843.  his  body  being  always  preferred  to,  and  to  take  before  the 
younger  of  such  sons  and  the  heirs  male  of  his  body; 
and  in  default  of  such  issue,  to  the  use  of  Aretas  Young 
Crosse,  the  second  son,  then  living,  of  the  testatrix's  great 
niece,  Marianne  Crosse,  and  his  assigns,  during  his  life, 
with  remainder  to  the  use  of  the  said  J.  Spranger  and 
Robert  James,  and  their  heirs,  during  the  natural  life  of 
the  said  A.  Y.  Crosse,  upon  the  trusts  nevertheless  there- 
inafter mentioned,  with  remainder  to  the  use  of  the  first 
and  every  other  son  of  the  body  of  the  said  A.  Y.  Crosse, 
lawfully  begotten,  severally  and  successively,  according 
to  the  order  of  their  birth,  and  of  the  heirs  male  of  the 
body  and  respective  bodies  of  such  first  and  other  sons, 
the  elder  of  such  sons  and  the  heirs  male  of  his  body 
being  always  preferred  to,  and  to  take  before  the  younger 
of  such  sons  and  the  heirs  of  his  body ;  and  in  default  of 
such  issue,  to  the  use  of  all  and  every  the  other  son  and 
sons  of  the  said  testatrix's  said  great  niece,  Marianne 
Crosse,  lawfully  begotten,  severally  and  successively,  ac- 
cording to  the  order  of  their  birth,  and  of  the  several  and 
respective  heirs  male  of  the  body  and  bodies  of  such  son 
and  sons,  the  elder  of  such  sons  and  the  heirs  male  of  his 
body  being  always  preferred  to,  and  to  take  before  the 
younger  of  such  sons  and  the  heirs  male  of  his  body,  with 
divers  remainders  over,  and  with  an  ultimate  remainder  to 
the  use  of  the  said  J.  Spranger,  his  heirs  and  assigns  for  ever. 
And  the  testatrix  thereby  declared  that  the  several  uses  and 
estates  so  limited  to  the  said  J.  Spranger  and  Robert  James, 
and  their  heirs,  during  the  respective  natural  lives  of  the 
said  T.  F.  Crosse,  A.  Y.  Crosse,  Marianne  Elizabeth  Crosse, 
and  Elizabeth  Sophia  Gordon,  to  whom  life  interests  in  the 
said  estates  were  given  by  her  will,  were  so  limited  to  them 
the  said  J.  Spranger  and  Robert  James  and  their  heirs 
upon  trust  to  support  and  preserve  the  contingent  uses  and 
estates  thereby  limited.  The  term  of  ninety-nine  years 
was  declared  to  be  limited  upon  trust  that  the  said  parties 
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should  by,  with,  and  out  of  the  rents  and  profits  of  the  said  1843. 
messuages  and  other  hereditaments  insure  the  messuages 
and  buildings  thereby  devised,  or  at  any  time  or  times 
thereafter  to  be  erected  and  built  upon  any  of  the  lands 
thereby  devised,  and  keep  the  same  insured  from  loss  or 
damage  by  fire  in  such  sum  or  sums  of  money  as  he  or  they 
might  think  proper,  and  also  from  thne  to  time  keep  the 
same  in  good  and  tenantable  repair  during  the  respective 
lives  of  the  several  persons  who  were  thereby  made  tenants 
for  life,  and  during  the  minorities  of  the  several  persons 
thereby  made  tenants  in  tail ;  and  upon  this  further  trust 
that  they  the  said  J.  Spranger  and  Robert  James,  and  the 
survivor  of  them,  and  the  executors  and  administrators  of 
such  survivor,  should,  during  the  respective  minorities  of 
each  and  every  person  thereby  made  tenants  for  life  or  in 
tail,  apply  the  surplus  or  residue  of  the  rents  and  profits  for 
and  towards  the  maintenance  and  education  of  the  tenants 
for  life  or  in  tail  who  for  the  time  being  should  be  entitled 
in  possession  to  the  said  messuages  or  other  hereditaments, 
or  pay  and  apply  so  much  of  the  surplus  or  residue  of  the 
said  rents  and  profits  for  the  purposes  aforesaid  as  they 
the  said  J.  Spranger  and  Robert  James,  or  the  survivor  of 
them,  or  the  executors  or  administrators  of  such  survivor, 
should  in  their  or  his  discretion  think  fit  and  deem  rea- 
sonable; and  she  thereby  declared  that  the  said  J.  Spranger 
and  Robert  James,  and  the  survivor  of  them,  and  the  exe- 
cutors and  administrators  of  such  survivor,  should  have  full 
power  and  authority  at  their  or  his  own  absolute  will  and 
pleasure  to  apply  the  said  surplus  of  the  said  rents  and 
profits  for  maintenance  and  education  as  aforesaid,  and 
without  any  reference  to  or  any  authority  from  any  Court 
of  equity,  and  without  any  regard  to  the  ability  of  the  father 
of  any  such  minors  or  tenant  for  life  or  in  tail  to  maintain 
and  educate  him  or  her;  and  she  thereby  declared  that,  in 
case  the  whole  of  the  said  surplus  of  the  said  rents  and 
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1843.  profits  should  not,  during  the  minority  of  any  such  tenant 
for  life  or  in  tail  as  aforesaid,  be  applied  for  his  or  her 
maintenance  and  education,  then  the  surplus  thereof  should 
from  time  to  time  be  laid  out,  when  the  same  should  amount 
to  a  competent  sum,  on  real  or  government  securities  at 
interest  in  the  names  or  name  of  the  said  J.  Spranger  and 
Robert  James,  or  the  survivor  of  them,  or  the  executors  or 
administrators  of  such  survivor,  who  should  be  possessed 
thereof,  upon  trust  for  such  person  or  persons  from  time  to 
time  as  for  the  time  being  should,  under  the  limitations  of 
her  will,  be  entitled  in  possession  to  the  said  messuages  and 
other  hereditaments  thereby  devised;  nevertheless,  she 
thereby  declared  that  if  any  person  who  might  become 
entitled  in  possession  or  in  remainder  to  an  estate  tail  in 
the  said  messuages  and  other  hereditaments  under  any  of 
the  said  limitations  should  die  under  the  age  of  twenty-one 
years  without  leaving  issue  inheritable  to  such  estate  tail, 
then  and  so  often  as  any  such  event  should  happen  within 
the  period  of  time  in  which  executory  devises  are  allowed 
by  law  to  take  place,  the  absolute  interest  in  the  monies  so 
directed  to  be  laid  out  and  invested  as  aforesaid  should  be 
considered  as  not  having  vested  in  such  person,  but  the 
same  should  go  over  to  the  next  taker  of  the  said  messuages 
and  other  hereditaments  under  and  according  to  the  said 
limitations,  and  subject  also  to  that  proviso. 

The  will  contained  a  power  for  the  respective  tenants 
for  life  when  in  possession,  and  for  the  trustees  during  the 
minority  of  the  tenants  for  life,  to  grant  leases  for  twenty- 
one  years  at  rack-rent,  and  also  to  grant  building  leases. 
The  will  also  gave  the  trustees  a  power  of  sale  and  ex- 
change, with  the  consent  of  the  persons  in  possession  for 
the  time  being. 

The  testatrix  died  shortly  after  the  date  of  her  will;  and 
after  her  decease,  her  trustees  received  the  rents  and  profits 
of  the  estates,  out  of  which  they  paid  the  insurance  of  the 
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bouses  and  buildings,  and  maintained  and  educated  the         1843. 
plaintiff,  who  was  then  an  infant ;  and  they  invested  the 
surplus  of  such  rents  to  accumulate. 

Jeffries  Spranger  died  on  the  20th  April,  1840,  and  his 
co-trustee  Robert  James  died  in  February,  1841,  having 
made  his  will  and  appointed  the  defendants  John  Olennie 
and  Thomas  Thompson  and  one  Richard  Sawny  his  exe- 
cutors ;  the  two  former  of  whom  alone  proved  the  will. 

Elizabeth  Bennett,  the  testatrix's  sister,  died  in  July,  1829. 

Marianne  Crosse,  the  great  niece  of  the  testatrix,  had 
two  sons  born  after  the  date  and  execution  of  the  testatrix's 
will,  viz.  the  defendants  Aretas  George  Crosse  and  Arthur 
Charles  Crosse. 

Thomas  Francis  Crosse  attained  his  age  of  twenty-one 
years  on  the  12th  February,  1840,  and,  as  the  first  tenant 
for  life  in  possession  of  the  estates  devised  by  the  will  of 
the  testatrix,  he,  on  the  31st  February,  1841,  filed  his  bill 
against  the  defendants  John  Glennie  and  Thompson,  as 
the  devisees  and  executors  of  Robert  James,  the  surviving 
trustee  under  the  will  of  the  said  testatrix,  and  against  the 
defendant  Aretas  George  Crosse,  as  the  next  tenant  for  life 
in  remainder,  and  the  defendant  Arthur  Charles  Crosse  as 
the  first  tenant  in  tail  in  remainder  expectant  on  the 
estates  for  life  of  the  plaintiff  and  of  the  defendant  Aretas 
George  Crosse.  The  object  of  the  bill  was  to  obtain  a 
declaration  that  the  plaintiff,  as  the  first  tenant  for  life,  was 
entitled  to  have  transferred  and  paid  to  him  the  trust  fund 
and  accumulations,  and  the  interest,  dividends,  and  pro- 
duce thereof  arisen  from  the  surplus  rents  and  profits  of  the 
said  estates  during  the  minority  of  the  plaintiff,  and  a  trans- 
fer thereof.  But,  in  case  the  Court  should  be  of  opinion  that 
the  plaintiff  was  only  entitled  to  a  life  interest  in  the  trust 
funds  and  accumulations,  then  payment  of  the  interest  of 
such  accumulations,  and  to  have  the  capital  of  such  accu- 
mulations secured  for  the  benefit  of  the  plaintiff  and  the 
other  parties. 
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1843.  The  plaintiff  entered  into  evidence  to  prove  the  state  of 

his  family. 

Mr.  Cooper  and  Mr.  Metcalfe,  for  the  plaintiff. — The 
testatrix  contemplated  that  there  might  be  accumulations 
during  successive  minorities,  and  therefore  gave  the  accu- 
mulations to  the  person  for  the  time  being  in  possession. 
The  only  event  which  the  testatrix  intended  to  provide 
against  was  that  of  any  person  dying  under  twenty-one.  If 
it  rested  upon  the  first  limitation  there  could  not  be  any 
doubt  but  that  a  person  who  attained  majority  would  be 
entitled  to  the  accumulationsmade  during  his  minority. 

Mr.  Spence  and  Mr.  Bacon,  for  the  tenant  for  life  in  re- 
mainder and  -the  first  tenant  in  tail. — The  accumulations 
go  in  the  same  line  and  are  to  be  enjoyed  in  the  same 
manner  as  the  estate.  To  support  the  argument  for  the 
plaintiff,  there  must  be  as  many  different  funds  arising 
from  accumulations  as  there  are  tenants  for  life.  The 
testatrix  has  endeavoured  to  prevent  a  tenant  in  tail  who 
should  die  without  issue  inheritable  from  becoming  entitled, 
and  has  endeavoured  to  steer  clear  of  the  case  of  Lord 
Southampton  v.  The  Marquis  of  Hertford  (a). 

Mr.  ShadweU,  for  the  trustees. 

Mr.  Cooper,  in  reply. — The  case  would  clearly  have  been 
within  the  principle  of  the  case  of  Lord  Southampton  v. 
The  Marquis  of  Hertford,  but  for  the  words  introduced  into 
the  proviso.  The  object  of  the  testatrix  is  manifest.  She 
intended  that  no  person  should  take  the  funds  under  the 
age  of  twenty-one,  but  whether  tenant  for  life  or  in  tail 
does  not  appear.  The  proviso  extends  only  to  the  case  of 
tenant  in  tail  dying  under  twenty-one;  tenant  for  life 
is  omitted  by  accident.  The  first  clause  undoubtedly 
gives  the  accumulations  to  the  tenant  for  the  time  being 

(a)  2  Ves.  fir  B.  54. 
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in  possession,  whether  tenant  for  life  or  in  tail.    If  it  had         1843. 
rested  at  the  words  "hereby  devised/'  no  doubt  could 
have  existed. 

The  Vice- Chancellor. — The  question  which  has  been  &*>•  25tf. 
argued  before  me  in  this  cause  is  upon  the  construction  of 
the  Will  of  the  testatrix  as  to  the  trusts  of  the  term  of  ninety- 
nine  years  created  by  it.  Whatever  the  construction  ought 
to  be,  it  has  not  been  contended  that  those  trusts  are  either 
wholly  or  partially  void,  and  I  have  therefore  assumed  their 
validity  without  examining  closely  the  value  of  the  differ- 
ences between  this  case  and  those  of  Lord  Southampton 
and  Sir  Charles  Ibbetson.  The  point  to  be  upon  this  foot- 
ing decided  is,  whether  the  first  tenant  for  life,  having 
attained  majority,  is  entitled  absolutely  or  only  for  life  to 
the  benefit  of  the  funds  composed  of  the  savings  of  the 
rents  during  his  minority. 

Having  read  and  considered  the  will,  I  am  of  opinion  he 
is  not  entitled  absolutely.  Some  argument  at  least  in 
favour  of  this  construction  may  be  derivable  from  the  terms 
of  the  first  of  the  two  clauses  relating  to  the  subject.  The 
words,  however,  "in  possession  or  in  remainder/'  which 
occur  in  the  second  clause,  the  circumstance  that  it  re- 
lates only  to  the  case  of  a  tenant  in  tail  and  not  to  a  tenant 
for  life,  and  the  concluding  expressions  of  the  clause,  are, 
when  taken  in  connection  with  the  rest  of  the  two  clauses, 
such  as  to  lead,  in  my  judgment,  to  the  interpretation  I 
have  stated,  namely,  that  the  first  tenant  for  life  in  posses- 
sion of  the  real  estate  is  tenant  for  life  of  the  fund  com- 
posed of  the  savings  in  question:  and  this  was  my  view  of 
the  matter  at  the  conclusion  of  the  argument,  though 
my  original  impression,  formed,  however,  whilst  I  supposed 
the  tenor  of  the  two  clauses  to  be  in  some  respects  other- 
wise than  it  is,  had  been  different.. 

I  think  the  costs  of  all  parties  should  be  paid  out  of  the 
corpus  of  the  accumulations. 
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1843. 
Feb.  23r&  WlLTON  V.  JONES. 

Qu.  whether  WlLLIAM  JONES,  being  seised  in  fee  of  a  freehold 

Orders  of  Au-  estate,  mortgaged  it  for  a  term  of  years  to  a  person  who 

friies^the  *»gncd  the  mortgage  to  Sarah  Madden,  who  married  the 

case  of  a  hill  of  plaintiff.     Upon  the  death  of  Sarah,  the  plaintiff  took  out 

foreclosure  of      *  *     ,     .    .  .  -  ,  m 

freeholds  de-     letters  of  administration  of  her  effects. 

resale! trutt  Jones  by  his  will  devised  all  his  real  estate  to  his  sons 
Frederick  and  Henry  and  their  heirs,  upon  trust  to  sell  the 
same  at  their  discretion,  with  power  to  give  discharges  for 
the  purchase-money,  and,  after  payment  of  the  testator's 
debts,  to  divide  the  proceeds  of  the  sale  amongst  all  his 
children,  naming  them,  including  Frederick  and  Henry. 

The  bill  was  filed  by  the  plaintiff  against  Frederick  and 
Henry  Jones  as  trustees  under  the  will,  without  making 
the  other  children  parties  to  the  suit,  praying  a  fore- 
closure. 

Henry  Jones  never  acted  in  the  trust,  and  by  his  answer 
disclaimed  all  interest  in  the  matter  of  the  suit. 

On  the  cause  coming  onSfor  hearing,  the  plaintiff's 
counsel  did  not  appear,  but  his  solicitor  pressed  for  a 
decree. 

Mr.  Crawford  appeared  for  the  defendant  Henry  Jones. 

The  Vice-Chancellor  questioned  the  propriety  of  the  frame 
of  the  suit  with  regard  to  parties;  observing  that,  although 
executors  would  be  sufficient  parties  to  a  suit  for  fore- 
closing chattel  leaseholds,  yet  to  a  bill  for  foreclosing 
freeholds  held  in  trust,  the  cestui*  que  truatent  as  well  as  the 
trustees  had  hitherto  been  considered  necessary  parties. 
His  Honor  said,  that  if  the  30th  of  the  Orders  of  August, 
1841,  applied  to  this  case,  the  decree  would  be  binding  on 
the  cestui*  que  truatent;  but  he  would  give  no  opinion  whether 
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that  Order  extended  to  such  a  case  as  this.   If  the  plaintiff        1843. 

chose  to  take  such  a  decree  as  he  could  abide  by,  he  might 

do  so. 

Diceeb  of  foreclosure  nisi;  the  defendant  Henry  Jones  to  be  allowed 
his  costs  as  between  party  and  party ;  such  costs  to  be  paid  by  the  plain- 
tiff and  added  to  the  plaintiff's  debt. 


c 


CONINOHAM  V.  PLUNKETT.  Marcfi  10th. 


OLONEL  FREDERICK  EVELYN  being  possessed  A  person  who 
of,  amongst  other  property,  the  sum  of  £5000  New  £3$  Certain  atomic  ° 
per  cent.  Annuities,  by  his  will  dated  the  17th  April,  1834,  ■*»*»»«*»  thc 

*  *     *  *      *  '    names  ot  two 

gave  and  bequeathed  all  his  money,  securities  for  money,  trustees,  gave 

iiiii.  i  instructions  to 

stock  m  the  public  funds  and  all  other  his  personal  estate,  his  attorney  to 

which  he  might  be  possessed  of  at  the  time  of  his  decease,  ranTont'fer** 

unto  his  sister  Elizabeth  Evelyn,  spinster,  her  executors,  ^e  g611^^ 

administrators  and  assigns,  absolutely;  and  he  thereby  and  to  procure 

appointed  her  sole  executrix  of  his  will.  tees  a  transfer 

By  a  codicil,  dated  the  3rd  January,  1836,  the  testator  ^^SJSSST 

gave  and  bequeathed  to  his  sister,  the  said  Elizabeth  The  settlement 

was  prepared, 

Evelyn,  all  stock  in  the  English  funds  that  he  might  pos-  and  a  power  of 
sess  at  his  decease,  for  her  life,  and  for  her  children;  and  transfer"  of  "the* 
in  the  event  of  her  not  having  children,  the  testator  be-  J^" *J^ted 
queathed  the  same  to  the  children  and  their  descendants  trustees,  but  the 
of  his  aunt  Ellen  Maria  Coningham.  died  without 

By  a  subsequent  codicil  the   testator  appointed  the  ^J;^^ 
plaintiff  John  Coningham  an  executor  of  his  will.  before  the  ,,tock 

r  °  was  actually 

On  Sunday  the  30th  April,  1837,  Mr.  White,  a  solicitor,  transferred:— 
received  a  message  from  Colonel  Evelyn  to  the  effect  that  trust  of  the  n° 
he,  Colonel  E.,  wished  to  see  him  on  the  subject  of  his  J^edfor a." 
pecuniary  affairs.    Mr.  White  accordingly  called  at  the  B-  and  c- 
Colonel  Evelyn's  lodgings   in  Maddox-street,  Hanover- 
square,  in  the  forenoon  of  that  day,  and  found  him  sitting 
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1843.  upon  a  sofa  apparently  in  an  ill  though  not  an  alarming 
state  of  health.  After  some  conversation  of  a  general 
nature,  the  Colonel  told  White  that  he  wished  to  make 
some  alteration  respecting  the  disposal  of  the  £5000  New 
£3£  per  cent.  Annuities,  and  he  expressed  a  strong  desire 
to  secure  that  stock  to  his  only  sister  the  before-named 
Elizabeth  Evelyn ;  having,  as  he  said,  an  income  sufficient 
for  his  wants  without  it.  After  some  further  conversation 
to  the  same  effect,  Mr.  White  took  down  Colonel  Evelyn's 
instructions  in  writing.  Having  done  so,  he  read  them 
over  to  the  Colonel,  who  expressed  his  approbation  of  them, 
and  instructed  him  to  carry  them  into  execution  with  as 
little  delay  as  possible. 

The  instructions  were  as  follows : — Maddox-street,  San- 
day,  30th  April,  1837.  Mr.  White  to  obtain  power  of  at- 
torney from  Samuel  D.  Broughton  and  B.  E.  Broughton, 
Esqs.,  Colonel  Evelyn's  trustees,  to  transfer  £5000  New 
£3£  per  cents,  belonging  to  him  as  follows : — £2000  into 
the  name  of  Miss  E.  Evelyn,  of  York-terrace,  Begenf  s- 
park,  Colonel  Evelyn's  sister,  for  her  own  use,  and  £3000 
in  the  names  of  the  said  R.  E.  Broughton  and  Ellen  Maria 
Coningham,  widow,  of  Upper  Grower-street;  to  prepare 
a  settlement  of  the  latter  sum,  on  trust  to  pay  dividends  to 
Miss  Evelyn  for  life,  then  the  principal  to  her  children 
equally;  in  default  of  children,  £1500  to  John  Coningham, 
£750  to  E.  M.  Coningham,  £750  to  Elizabeth  Coningham. 

In  consequence  of  a  caution  given  to  Mr.  White  by  Mrs. 
Coningham,  who  was  present  at  the  interview,  not  to  do 
anything  which  might  lead  Colonel  Evelyn  to  think  he  was 
in  immediate  danger,  Mr.  White  did  not  obtain  from  the 
testator  his  signature  to  these  instructions. 

Colonel  Evelyn  having  several  times,  at  the  interview, 
expressed  a  wish  that  the  business  should  be  completed  as 
soon  as  possible,  White  on  the  following  day  ordered  Messrs. 
Drummonds  to  procure  a  power  of  attorney  for  the  execu- 
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*  tion  of  the  trustees.     On  the  4th  of  May,  the  power  was        1843. 

$  executed  by  the  trustees,  and  on  the  following  day  placed  in 

^  the  hands  of  the  bankers ;  and  in  the  mean  time  a  deed  of 

settlement  was  prepared  in  accordance  with  the  instructions. 
The  Colonel,  however,  never  saw  the  deed  nor  any  draft  of 
it;  and  on  the  7th  May  he  died.  On  the  9th  May,  Robert 
Drummond,  one  of  the  attornies  named  in  the  power, 
transferred  £2000  stock,  part  of  the  £5000  New  £3±  per 

m  cent.  Annuities,  from  the  names  of  the  trustees  into  that 

of  Elizabeth  Evelyn,  and  the  residue,  namely  £3000  stock, 
into  the  names  of  B.  E.  Broughton  and  Ellen  M.  Coning- 
ham. 

After  Colonel  Evelyn's  death,  Elizabeth  Evelyn  married 
Bandall  E.  Plunkett,  on  which  occasion  a  settlement  was 
made  of  her  interest  in  the  £5000  stock,  subject  to  any 
question  in  equity  as  to  her  right  therein. 

^  The  cause  now  came  on  for  hearing  for  further  direc- 

,  tions,  upon  the  facts  before  stated,  which  were  duly  found 
by  the  Master;  and  the  question  was,  whether  under  the 
circumstances  a  trust  was  constituted  of  the  £5000  stock 
in  favour  of  Mrs.  Plunkett  and  the  other  parties  named  in 
the  instructions. 

Mr.  Teed  and  Mr.  Dickenson,  for  the  plaintiff. 

Mr.  Swanston  and  Mr.  Calvert,  for  the  defendant  Mrs. 
Plunkett — The  instructions  were  communicated  to  the 
trustees,  and  all  that  they  and  Colonel  Evelyn  could  do  to 
effect  a  transfer  was  done.  Nothing  remained  to  carry 
the  transaction  into  effect  but  the  mechanical  form  of  the 
execution  of  the  trust.  Where  the  matter  rests  in  agree- 
ment, this  Court  will  not  interfere  to  carry  a  voluntary 
.  trust  into  execution ;  and  in  the  case  of  an  assignment  of 

a  debt,  though  the  agreement  is  in  the  form  of  an  assign- 
ment, yet  if  it  be  voluntary  the  Court  will  not  carry  it 
into  execution.    But  it  is  otherwise  where  notice  has  been 

vol.  ii.  s  n.  c.  c. 
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1843.         given  to  the  trustees,  and  nothing  further  can  be  done  by 
Com inoham    ^e  owner  °t  ^e  equitable  interest:  M'Fadden  v.  Jm* 

«■  kyns  (a),  Wheailey  v.  Purr  (A),  Benbow  v.Tovmsend  (c). 

Pjlunkett.      ,_ 

Mr.  Cooper,  Mr.  Elderton,  Mr.  Kinglake,  Mr.  Witcock, 
Mr.  Campbell,  and  Mr.  Glasse  appeared  for  other  parties. 

The  Vice-Chancellor. — I  do  not  dispute  the  doctrine 
contained  in  the  authorities  which  have  been  cited.  The 
question  however  in  this  case  is,  whether  every  thing  that 
was  necessary  to  be  done  to  complete  the  transfer  took 
place  in  the  lifetime  of  Colonel  Evelyn.  It  is  clear  that  he 
intended  that  this  stock  should  be  settled,  or,  in  other 
words,  that  it  should  not  be  transferred  without  a  settle- 
ment; and  steps  were  taken  for  that  purpose.  What  was 
done,  however,  was  merely  preparatory.  Colonel  Evelyn 
did  nothing  which  he  could  not  have  countermanded. 
Had  he  lived  he  might  have  revoked  the  instructions} 
his  death  effectually  did  so. 

Decree  that  the  fund  in  question  be  transferred  to  the  personal  repre- 
sentatives of  the  testator. 

(a)  1  Phillips,  153 ;  1  Hare,  458.  (b)  1  Keen,  laV.X37, 

(c)  1  Myl.  &  K.  506. 


F 
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1843. 
March  18M, 

Pickering  v.  The  Bishop  of  Ely.  20tff2i#*f25tf, 

A  prill  th. 

ROM  the  year  1785  to  the  year  1801,  George  Andree,  By  a  grant 
a  solicitor,  was  receiver-general  of  the  revenues  of  the  see  £  lsoi^the 
of  Ely.    Upon  his  death  in  February,  1801,  the  plaintiff,  gj^JJgj  £ 
Edward  Rowland  Pickering,  who  had  been  a  clerk  of  the  grant  sut- 

ed,  "  confi- 

Andree,  and  who  was  executor  of  his  will,  succeeded  him,  dence  in  the 
not  only  in  his  business  of  solicitor,  but  also  as  receiver,  care,1  and^n-7' 
The  receivership  was  granted  to  him  by  a  patent  or  grant,  du,tr*  of  p* " 
dated  the  26th  February,  1801,  under  the  episcopal  seal  of  whowasasoiid- 
the  bishop  of  Ely  (who  at  that  time  was  the  Right  Rev.  receiver  of  ail 
Dr.  James  Yorke),  and  was  in  the  following  terms : —  sun^andTumi 

"  To  all  the  faithful  in  Christ,  to  whom  these  presents  ?f  mQ™X>  "*»- 

x  ing  and  issu- 

shall  come,   James,  by  divine  permission,   Lord  Bishop  ing"  from  the 
of  Ely,  sendeth  everlasting  health  in  the  Lord :  Know  ye,  thHee^tohoid 
that  we  the  said  bishop  having  confidence  in  the  probity,  £iforbhfo '"i. 
fidelity,  care  and  industry  of  Edward  Rowland  Pickering,  cicnt  deputy  or 

deputies,  to  be 

of  Staple  Inn,  London,  gentleman,  have  given  and  granted,  approved  of  by 
and  by  these  presents,  for  ourselves  and  our  successors,  do  ni*  ^ccesw™, 
give  and  grant  unto  the  said  Edward  Rowland  Pickering,  Tteoffl^'of 
the  office  of  receiver  of  all  issues,  profits,  sum  and  sums  of  receiver  was  an 

,  .        .        -  „  y     j  ,.         ancient  office, 

money  arising  and  issuing  from  all  our  manors,  lordships,  and  had  been 

exercised  before 
the  restraining 
statute  of  1  Elis.  c.  19.  P.  held  the  office  under  three  successive  bishops,  during  the  whole  of 
which  time  he  not  only  received  the  rents,  but  negotiated  the  renewals  of  leases,  and  prepared 
the  leases  of  the  see,  and  likewise  attended  all  searches  for  records  in  the  bishop's  muniment 
room,  of  which  he  kept  a  key;  for  the  performance  of  which  acts  he  received  fees  and  emolu- 
ments. It  appeared  also  that  his  predecessor  in  office,  who  had  held  the  office  since  1 785,  had 
done  the  same.  Upon  the  accession  of  A.  to  the  bishopric  in  1836,  he  refused  to  admit  P.'s  claim 
of  right  to  perform  these  last-mentioned  act* ;  upon  which  P.  filed  his  bill  against  the  biahop, 
praying  a  declaration  of  the  rights  in  question  in  his  favour,  that  he  might  be  quieted  in  the 
possession  of  the  office,  and  that  the  bishop  might  be  restrained  by  injunction  from  obstructing 
the  plaintiff  in  the  exercise  of  such  rights,  and  from  doing  acts  in  contravention  of  them:— 
Held,  first,  that  the  plaintiff's  claims  were  not  of  such  a  nature  as  to  induce  this  Court  to  inter- 
fere to  protect  them,  without  being  well  satisfied  (which  the  Court  was  not)  that  his  legal  remedy 
was  insufficient  to  do  him  complete  justice ;  and,  secondly,  that  the  relief  sought  being  ana- 
logous to  the  specific  performance  of  an  agreement,  the  bill  mutt  fail,  on  the  ground  of  want 
of  mutuality ;  the  nature  of  the  duties  and  services  asserted  by  the  plaintiff  being  such  as  to 
preclude  the  possibility  of  a  decree  In  this  Court  against  him,  compelling  their  specific  per- 
formance. 
Discussion  of  the  rules  of  evidence  relating  to  declarations  in  writing  by  deceased  persons, 
"  i  in  the  ordinary  course  of  busmen. 

s2 
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1843.  castles,  lands,  tenements,  hereditaments  and  possessions 
Picketing  whatsoever,  within  the  kingdom  of  Great  Britain,  to  the 
T  Bish  bishopric  of  Ely  belonging  or  appertaining,  and  him  the 
of  Ely.  said  Edward  Rowland  Pickering,  receiver  for  ns  and  our 
successors  aforesaid,  of  all  and  singular  issues,  profits, 
revenues,  sum  and  sums  of  money  growing,  arising  and 
happening  from  time  to  time  from  all  our  manors,  lord- 
ships, castles,  lands,  tenements,  rents,  hereditaments  and 
possessions  whatsoever,  with  their  appurtenances,  to  whose 
hands  soever  they  or  any  of  them  shall  happen  to  come, 
we  have  made,  ordained  and  constituted  by  these  presents, 
to  hold,  exercise  and  enjoy  the  said  office  to  the  said 
Edward  Rowland  Pickering,  by  himself  or  by  his  sufficient 
deputy  or  deputies,  to  be  approved  of  by  us  and  our  suc- 
cessors, for  the  term  of  the  natural  life  of  the  said  Edward 
Rowland  Pickering;  and  moreover,  know  ye,  that  we  the 
said  bishop,  for  the  exercise  and  execution  of  the  office 
aforesaid,  have  given  and  granted,  and  by  these  presents, 
for  ourselves  and  our  successors,  do  give  and  grant  unto 
the  said  Edward  Rowland  Pickering,  one  annuity  or  yearly 
fee  of  £10,  of  lawful  money  of  Great  Britain,  issuing  out 
of  and  from  all  and  singular  our  lordships,  manors,  lands 
and  tenements,  with  their  appurtenances,  in  the  county  of 
Cambridge,  to  have,  hold  and  receive  the  said  annuity  or 
yearly  fee  to  the  said  Edward  Rowland  Pickering,  and  his 
assigns,  for  the  term  of  his  natural  life,  as  well  by  the 
hands  of  us  and  our  successors,  as  by  his  own  proper 
hands,  or  of  our  bailiffs,  farmers,  tenants,  or  other  occu- 
piers of  our  said  lordships,  manors,  and  other  the  pre- 
mises, or  any  part  thereof,  for  the  time  being,  payable 
yearly  and  every  year  at  the  feasts  of  Saint  Michael,  the 
Archangel,  and  the  annunciation  of  the  Blessed  Virgin 
Mary,  by  even  and  equal  portions,  together  with  conve- 
nient diet  for  himself  and  two  of  his  servants,  and  sufficient 
forage  for  his  horses  for  the  time  of  his  exercising  the 
office  aforesaid,  at  the  costs  and  charges  of  us  and  our  sue- 
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cessors,  to  be  annually  provided,  or  a  reasonable  compensa-        1843. 
tion  for  the  same."  ta^T. 

The  instrument  then  gave  power  of  distress  to  the  plain-   m      "• 

.«  ,  *    ,  -  ™        .  .  ,.       ,        Thi  Bishop 

tiff  over  the  manors  of  the  see  of  Ely,  situate  within  the      of  Ely. 
Isle  of  Ely,  and  the  county  of  Cambridge,  to  secure 
punctual  payment  of  the  annuity. 

This  grant  was  subsequently  confirmed  by  the  dean  and 
chapter  of  Ely,  and  enrolled  together  with  the  deed  of 
confirmation  in  the  Exchequer. 

Under  this  patent  the  plaintiff  acted  as  receiver  during 
the  episcopacy  of  Bishop  Yorke,  and  his  successors,  Bishop 
Dampier  and  Bishop  Sparke ;  and  while  he  so  acted  not 
only  received  the  rents,  but  transacted  the  business  of  the 
see  relating  to  the  negotiation  for  the  renewal  of  leases, 
the  preparing  of  leases,  and  other  business  of  a  like  nature, 
more  particularly  mentioned  in  the  bill ;  and  he  received 
emoluments  in  respect  of  such  business.  Upon  the  death 
of  Bishop  Sparke,  which  took  place  in  April,  1836,  the  de- 
fendant, Br.  Allen,  was  appointed  bishop  of  Ely.  Soon 
after  his  confirmation  in  the  bishopric,  he  expressed  his 
determination  that  the  business  relating  to  the  renewal  of 
the  leases  of  the  see,  and  preparing  such  leases,  should  in 
future  be  transacted  by  his  secretary;  partly  that  the 
emolument  of  the  secretary  might  be  thereby  increased, 
and  partly  that  the  business  might  be  in  the  hands  of  a 
person  who  was  in  his  confidence.  This  arrangement  the 
plaintiff  alleged  that  the  defendant  had  no  right  to  make ; 
insisting  that  he  was  entitled  by  virtue  of  his  office  to  the 
emoluments  which  the  bishop  claimed  for  his  secretary : 
and  accordingly  in  November,  1886,  after  a  long  corre- 
spondence between  the  parties,  the  present  bill  was  filed. 

The  bill  alleged,  that  the  said  office  of  receiver  is  an 
ancient  office,  and  has  been  anciently  and  usually  granted 
for  life;  and  the  annuity  and  fee,  and  the  profits  and  pri- 
vileges by  the  said  grant  expressed  to  be  granted  to  the 
plaintiff  are  respectively  the  annuity  and  fee,  profits  and 
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privileges  anciently  granted  with  and  annexed  to  the  said 
office.    That  the  said  office  of  receiver  is  also  a  necessary 
v.  and  a  useful  office,  and  there  are  and  have  anciently  been 

or  Ely.  divers  duties  and  services  to  be  performed  and  discharged 
by  the  person  who,  for  the  time  being,  has  held  the  same. 
♦That  one  of  the  duties  and  services  incident  to  the  said 
office,  and  which  has  been  performed  by  the  person  for 
the  time  being  holding  the  said  office,  has  been  the  receiv- 
ing of  the  annual  and  other  rents  reserved  upon  leases 
granted  by  the  bishop  of  Ely  of  lands  and  hereditaments 
to  said  see  belonging,  and  also  the  receiving  of  quit- 
rents,  rent-charges,  tenths,  pensions,  redeemed  land-tax, 
and  of  the  fines  paid  upon  or  for  the  grant  or  renewal  of 
any  lease  made  by  the  bishops  of  Ely  of  any  of  the  lands 
and  hereditaments  aforesaid,  and  the  receiving  of  all  other 
issues  and  profits  arising  from  or  being  part  of  the  pos- 
sessions of  the  see  of  Ely.  That  one  of  the  perquisites 
belonging  to  the  said  office,  in  respect  of  the  receipt  of 
the  rents  and  monies  aforesaid,  is  and  has  anciently  been 
the  receipt  to  the  receiver's  own  use  of  certain  fees  paid 
to  him  by  the  persons  paying  the  aforesaid  rents  and 
other  monies  for  or  in  respect  of  acquittances  for  the  same 
given  to  them  by  the  said  receiver.  That  another  of  the 
duties  and  services  annexed  or  incident  to  the  said  office, 
and  which  has  been  performed  by  the  person  for  the  time 
being  holding  the  same,  or  his  deputy,  has  been  the 
preparing  or  engrossing  of  all  leases  and  the  counter- 
parts of  leases  granted  by  way  of  renewal  or  otherwise 
by  the  bishops  of  Ely  of  lands  and  hereditaments  to  the 
said  see  belonging,  and  also  of  all  surrenders  of  existing 
leases  preparatory  to  the  granting  of  other  leases  by  way 
of  renewal;  and  that  one  of  the  profits  and  perquisites 
appertaining  to  the  said  office,  and  consequent  upon  the 
discharge  of  the  last-mentioned  duty  and  service,  has  been 
the  receipt  by  the  person  for  the  time  being  holding  the 
said  office,  from  the  several  and  respective  lessees,  of  the 
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fees  and  expenses  payable  by  them  in  respect  of  and  for        1843. 
preparing  the  said  leases,  counterparts,  and  surrenders     p1CKieimo 
aforesaid.    That  there  is  and  has  anciently  been  kept  a  * 

register  of  all  leases  granted  by  the  bishops  of  Ely  of  of  Ely. 
lands  and  hereditaments  belonging  to  the  said  see,  and 
that,  in  some  old  and  many  of  the  modern  and  recent 
leases  granted  by  the  said  bishops,  there  is  a  clause  where- 
by it  is  provided  that  all  conveyances  and  assignments 
made  by  the  respective  lessees  of  the  estates  or  interests 
granted  to  them  by  their  respective  leases,  shall,  within 
six  months,  or  within  some  other  time  after  the  making 
of  such  conveyances  and  assignments,  respectively  be  re- 
gistered in  the  office  of  the  receiver-general  of  the  said 
see,  and  such  registrations  have  accordingly  been  from 
time  to  time  made  by  the  said  receiver,  and  certain  fees 
for  the  work  and  labour  in  that  behalf  of  the  said  receiver 
have  been  paid  to  the  said  receiver  by  the  respective  par- 
ties for  whom  such  registration  has  been  made.  That 
all  leases  granted  by  the  bishops  of  Ely,  or  the  material 
terms  and  a  description  of  such  leases,  have  usually  for 
a  long  time  past  been  also  registered.  That  there  is  and 
has  anciently  been  a  certain  room  set  apart  in  Ely  House, 
in  London,  the  residence  of  the  bishops  of  Ely,  which  is 
called  the  Muniment  Boom,  wherein  have  been  and  are 
deposited  and  kept  all  old  and  expired  leases  formerly  * 
granted  by  the  bishops  of  Ely,  and  all  patent  books,  regis- 
ters, and  other  documents  and  records  relating  to  the  pos- 
sessions of  the  said  see,  and  to  the  offices  belonging  thereto, 
and  to  such  Muniment  Room  there  have  been  and  are  two 
sets  of  keys,  one  whereof  hath  been  usually  kept  by  the 
bishops  of  Ely,  and  the  other  of  such  sets  of  keys  hath  been 
kept  in  the  custody  of  the  person  who  for  the  time  being 
hath  held  the  said  office  of  receiver;  and  ever  since  the 
plaintiff  hath  held  the  same  office,  he  hath  as  such  receiver 
had  the  custody  of  one  of  said  sets  of  keys  so  belonging  to 
and  kept  in  the  custody  of  the  said  receiver,  which  hath  been 
and  is  marked  upon  a  label  annexed  thereto  with  the  words 
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following,  (that  is  to  say),  "  Ely  House,  Rec.-Gen.  Keys/' 
and  that  it  is  and  hath  anciently  been  one  of  the  duties  of 
••  the  person  holding  the  office  of  receiver,  and  the  plaintiff, 
of  Ely.,  ever  since  he  hath  held  the  said  office,  hath  performed  the 
duty  of  making  or  of  being  present  at  all  searches  made  by 
persons  who  may  at  any  time  have  been  desirous  of  making 
searches  in  said  registers  and  records  kept  in  the  Muni- 
niment  Room  aforesaid;  for  the  performance  of  which  duty 
the  receiver  for  the  time  being,  and  the  plaintiff,  ever  since 
he  hath  been  such  receiver,  hath  received  for  his  own  use 
certain  fees  from  the  persons  making  such  searches  as 
aforesaid,  or  requiring  the  same  to  be  made;  and  such  fees  ' 
are  perquisites  and  profits  annexed  and  belonging  to  said 
office  of  receiver;  and  the  receiver  for  the  time  being  hath 
had  the  custody  of  one  set  of  the  keys  of  said  Muniment 
Boom,  as  hereinbefore  is  mentioned,  for  the  purpose,  among 
other  things,  of  enabling  him  to  execute  the  said  last-men- 
tioned duty  belonging  to  said  office. 

The  bill,  after  charging  various  matters  of  evidence,  con- 
tained charges  to  the  effect  that,  though  some  of  the  duties, 
rights  and  profits,  claimed  by  the  bill,  were  not  emphati- 
cally mentioned  in  the  grant  to  the  plaintiff  or  the  pre- 
ceding grants,  yet  such  duties  and  rights  respectively  were 
incident  and  appurtenant  to  the  office,  and  were  evidenced 
by  long  and  uninterrupted  usage  and  course  of  practice; 
that  the  right  of  the  plaintiff  to  perform  the  duties  and  re- 
ceive the  fees  of  the  office  could  not  be  directly  tried  at 
law;  that  the  legal  remedy  for  invasions  by  the  defendant 
of  the  rights  of  the  plaintiff,  as  such  receiver,  was  inade- 
quate, and  that,  notwithstanding  the  plaintiff  might  re- 
cover in  an  action  at  law  against  the  defendant  for  any 
specific  invasion  of  the  plaintiff's  rights,  yet  the  same 
might  afterwards  be  repeatedly  invaded  by  the  defendant, 
and  that  the  plaintiff  ought  to  be  quieted  in  the  possession 
of  the  office,  and  the  defendant,  in  the  mean  time,  restrained 
from  interrupting  him  in  the  performance  of  the  duties 
of  it. 
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The  prayer  of  the  bill  was  as  follows: — "  That  upon  a 
fall  discovery  of  the  premises  it  may  be  declared  by  the 
decree  of  this  Court  that  the  plaintiff,  as  such  receiver  as 
aforesaid,  and  by  virtue  of  the  grant  to  him  of  the  office  of  or  Ely. 
receiver,  hereinbefore  mentioned,  is,  during  his  life,  entitled 
to  receive  for  the  said  defendant  and  his  successors  all  and 
every  the  rents  and  rent  reserved  or  to  be  reserved  upon 
any  lease  or  leases  of  lands  or  hereditaments  in  Great  Bri- 
tain to  the  bishopric  of  Ely  belonging  or  appertaining, 
and  all  and  every  other  rents,  issues  and  profits,  sum  and 
sums  of  money,  and  revenues  to  the  said  bishopric  be- 
longing; and  also  to  receive  all  and  every  the  fines  and 
fine,  sum  and  sums  of  money  payable,  or  which  shall  or 
may  be  paid,  for  or  in  respect  of  any  lease  or  leases  to  be 
granted  of  any  such  lands  or  hereditaments  as  aforesaid; 
and  also  to  prepare  and  engross  all  and  every  leases  and 
lease,  and  counterparts  and  counterpart  of  all  and  every 
leases  and  lease  to  be  granted  by  the  said  defendant  or  his 
successors,  by  way  of  renewal  or  otherwise,  of  any  such 
lands  or  hereditaments;  and  also  all  surrenders  of  leases 
to  be  executed  prior  to  the  grant  of  new  leases;  and  that 
the  plaintiff  is  also  entitled  to  receive  and  take  for  his  own 
use,  from  the  persons  executing  such  surrenders  and  taking 
such  leases  as  aforesaid,  the  fees  and  expenses  payable  by 
them  in  respect  thereof;  and  that  the  plaintiff  may,  under 
the  decree  of  this  Court,  be  quieted  in  the  possession  of 
the  said  office  of  receiver,  and  in  the  enjoyment  of  all  and 
singular  the  rights  and  privileges,  profits  and  emoluments 
thereof,  and  incident  or  appurtenant  thereunto;  and  that* 
if  necessary,  the  right  or  rights  of  the  plaintiff  may  be  tried 
at  law  by  and  under  the  direction  of  this  Court;  and  that 
in  the  mean-time  the  said  defendant  may  be  restrained  by 
the  order  and  injunction  of  this  Court  from  preventing, 
hindering,  or  in  any  manner  obstructing,  and  from  conti- 
nuing to  prevent,  hinder,  or  obstruct  the  plaintiff  from 
or  in  receiving  the  rent  or  rents,  sum  or  sums  of  mo- 
ney, reserved  or  made  payable  upon  or  by  any  lease  or 
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1843.        leases   of  lands,   or  hereditaments  to  the  bishopric  of 

P^J^j^e     Ely  belonging,  or  from  or  in  receiving  any  other  of  the 

»•  rents  and  sums  of  money  and  revenues  aforesaid,  or  in  re- 

Tbb  Bishop 
of  Ely.       ceiving  any  fine  or  fines,  sum  or  sums  of  money  payable 

or  which  shall  or  may  become  payable,  for  or  in  respect  of 

any  lease  or  leases  to  be  granted  by  the  said  defendant  of 

any  such  lands  or  hereditaments  aforesaid,  or  from  or  in 

receiving  all  or  any  of  the  issues,  profits,  sum  and  sums  of 

money,  arising  and  issuing,  or  which  shall  or  may  arise  or 

issue,  from  all  or  any  of  such  lands  or  hereditaments  afore- 

said;  and  that  the  said  defendant  may  also  in  the  mean 

time  be  restrained  in  like  manner  from  making,  granting, 

or  executing,  and  from  putting  or  causing  to  be  put  his 

episcopal  seal  to  any  leases  or  lease  by  way  of  renewal  or 

otherwise,  of  any  such  lands  or  hereditaments  as  aforesaid, 

which  shall  have  been  prepared  by  any  other  person  than 

the  plaintiff;  and  that^br  the  purposes  aforesaid  all  proper 

and  necessary  directions  may  be  given. 

The  cause  now  came  on  for  hearing. 

The  Solicitor-General,  Mr.  Beihell,  and  Mr.  Lloyd,  for 
the  plaintiff. 

Mr.  Swanslon,  Mr.  Kenyon  Parker,  and  Mr.  Faber,  for 
the  defendant. 

The  plaintiff  entered  into  evidence  at  considerable  length* 
The  most  important  documentary  evidence  was  as  follows: 
Ancient  Bishops'  Registers,  from  which  it  appeared  that 
the  office  of  receiver  was  exercised  in  1445.  Copy  of  a 
patent  of  1601,  from  the  bishops  Muniment  Room,  in  the 
same  language  generally  as  the  plaintiff's,  but  not  requir- 
ing the  receiver's  deputy  to  be  approved  by  the  bishop. 
Several  pateut  books  marked  P.  1,  P.  2,  P.  3,  hereafter 
more  particularly  referred  to.  Old  lease  books  from  which 
it  appeared  that,  between  1601  and  1748,  the  leases  of  the 
see  had  been  frequently  attested  by  the  receiver  (in  many 
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instances,  however,  the  attestation  taking  place  before  the         1843. 
appointment  of  the  party  as  receiver).    Bond  of  1688,  exe-     J"    "     ' 
cuted  by  Thomas  Newcome,  then  receiver,  by  which  he  «. 

gives  up  his  right  as  receiver  to  prepare  the  leases,  and  of  Ely. 
receive  the  fees  for  so  doing.  Lease  of  1791,  containing 
a  clause  of  re-entry  by  the  bishop  and  his  successors  on 
the  lessee  assigning  his  lease,  and  failing  within  six  months 
afterwards  to  leave  the  assignment  with  the  receiver- 
general  to  be  entered  at  his  office.  Various  leases,  cash 
accounts,  letters,  &c. 

The  parol  evidence  was  principally  in  support  of  those 
allegations  of  the  bill  which  related  to  the  preparing  of 
leases  and  surrenders,  &a,  and  the  receipt  of  fees. 

It  appeared,  both  from  the  documentary  and  patol  evi- 
dence, that  for  some  years  before  the  plaintiff  was  ap- 
pointed receiver  (including  the  period  during  which  his 
predecessor  held  the  office),  the  same  person  who  received 
the  rents,  transacted  the  business  of  the  see  relating  to 
the  renewal  and  preparing  of  leases,  &c. 

Upon  the  opening  of  the  parol  evidence, 

Mr.  Swanston  objected  generally  to  its  admissibility,  on 
the  ground  that  it  was  tendered,  first,  to  prove  the  anti- 
quity of  the  office,  and  secondly,  to  give  a  construction  to 
the  patent,  and  to  extend  the  rights  and  obligations  of  the 
officer  under  that  patent. 

The  Vice-Chancellor  reserved  his  judgment  on  the 
objection. 

In  order  to  prove  that  it  had  been  the  custom  for  the 
receiver  for  the  time  being  to  prepare  the  patents  or  ap- 
pointments to  offices  of  the  see,  and  incidentally  to  shew 
the  names  of  former  receivers,  who  had  been  attesting 
witnesses  to  many  of  the  leases,  the  plaintiff's  counsel 
tendered,  as  secondary  evidence,  certain  documents  pur- 
porting to  be  copies  of  patents,  of  dates  commencing  in 
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1843.        the  year  1660.      These  copies  were  entered  in  books 
PioKBiiiifo     mar^ed  respectively  P.  1,  P.  2,  and  P.  3,  all  of  which  came 
*•  out  of  the  plaintiff's  custody.    They  were  said,  by  the 

of  Ely.  plaintiff's  witnesses,  to  have  been  usually  called  "patent 
books."  The  witnesses,  two  of  whom  had  been  clerks  of 
the  plaintiff,  and  the  third,  named  Dunster,  a  clerk  both 
of  the  plaintiff  and  his  predecessor  in  office,  Mr.  Andree, 
stated  it  to  have  been  the  usual  practice  of  the  receiver, 
and,  as  they  believed,  his  duty  in  that  character,  to  enter 
or  cause  to  be  entered  in  these  books,  copies  of  such 
patents  or  appointments;  that  such  copies  were  made  for 
the  purpose  of  preparing  similar  patents  or  appointments 
when  necessary,  and  that  many  of  the  later  entries  were 
in  their,  the  witnesses',  handwriting.  Dunster  further 
stated,  that  books  P.  1  and  P.  2  were  in  Andree's  office 
at  the  time  of  his  death,  and,  upon  that  event  happening, 
came  into  the  possession  of  the  plaintiff. 

Mr.  Swanston  objected  to  the  reception  of  this  evidence, 
observing,  1st,  that  the  books  came  out  of  the  wrong  cus- 
tody; and,  2ndly,  that  if  it  was  the  duty  of  the  receiver, 
as  agent  of  the  bishop,  to  make  the  entries,  they  could 
not,  as  between  him  and  his  principal,  be  admitted  in  evi- 
dence against  the  principal ;  such  entries  being,  in  truth, 
declarations  made  not  against  the  agent's  own  interest. 
[The  Vice -Chancellor. — If  it  be  proved  to  have  been  the 
receiver's  duty  to  make  the  entries,  might  they  not  be 
evidence  against  all  the  world?  Doe  d.  Patteahall  v.  Tur- 
Jbrd(a),  Ward  v.  Garnons  (6).]  Admitting  that  to  be  so, 
there  is  no  proof  on  the  subject. 

The  Solicitor- General,  contrh. — First,  the  evidence  shews 
that  the  books  are  in  the  hands  of  the  proper  officer. 
It  is  proved  to  have  been  the  practice  for  the  receiver 
for  the  time  being  to  make  copies  of  these  instruments 

(a)  3  B.  &  Ad.  890.  (6)17Ve*  134. 


CASES   IN    CHANCERY.  259 

for  a  particular  purpose,  and  to  enter  those  copies  in        1843. 

certain  books.     His,  therefore,  is  the  proper  custody  of    p,CK1|RIN"0 

the  books  containing  the  entries.    It  is  not  necessary  to  *• 

Thb  Bishop 
shew  it  to  have  been  his  duty  to  make  these  entries:       or  Ely. 

it  is  sufficient  to  shew  the  practice.  Two  of  the  books 
have  been  traced  into  the  hands  of  the  present  receiver 
from  those  of  his  predecessor.  It  can  make  no  difference 
that  the  proper  custody  happens  to  be  that  of  the  plaintiff 
in  the  suit ;  and  even  if  the  plaintiff's  be  not  the  most  pro- 
per custody,  it  is,  under  the  circumstances,  the  most  rea- 
sonable and  natural  custody,  and  that  is  sufficient :  Butten 
v.  Michel  (a),  Bishop  of  Meath  v.  Marquis  of  Winchester  (b). 
Secondly,  all  writings  of  deceased  persons  made  in  the 
usual  course  of  business,  and  whether  against  their  in- 
terest or  not,  are  admissible  in  evidence  to  prove  contem- 
poraneous facts :  1  Pkill.  Ev.  318;  Doe  v.  Turford,  Smartle 
v.  Williams  (c),  Poole  v.  Dicas  (tf),  Ward  v.  Garnons.  [The 
Vice-chancellor  referred  to  Barker  v.  Ray  (e).] 

Mr.  Swanston,  in  his  reply  upon  the  second  point,  com- 
mented on  the  observations  of  Lord  Eldon  in  Barker  v. 
Ray  (/).    He  also  referred  to  Marks  v.  Lahee  (y). 

The  Vice-chancellor  received  the  evidence  de  bene  esse. 
In  the  course  of  the  argument  his  Honor  remarked,  that, 
in  Ward  v.  Garnons,  Doe  v.  Turford,  and  other  cases  of 
that  class,  the  evidence  which  had  been  treated  as  ad- 
missible, might  be  considered  rather  as  evidence  of  acts 
done  than  of  declarations  (A). 

(c)  2  Price,  412.  (h)  The  reporter  takes  this  op- 

(b)  4  CI.  &  Fin.  540,  "  Tt  is  not  portunity  of  correcting  an  error, 
necessary"  fire.  which  appears  in  the  first  marginal 

(c)  B.  N.  P.  283.  note  to  the  case  of  dark  v.  WUmot, 
\d)  1  New  Ca.  649;  1  Scott,  600.  ante,  Vol.  I.  p.  53.  In  Moore  v. 
(«)  2  Ruis.  63.  Dearden,  M.  T.  1842,  the  Vice- 
(/)  Pa6e  76.  Chancellor,  Knight  Bruce,  after  no- 
te) 3  New  Ca.  408 ;  4  Scott,  137.  ticing  the  error,  said,  that,  in  Clark 
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1843.  Upon  the  merits  of  the  cause, — 


For  the  plaintiff,  it  was  argued,  first,  that  the  office  of 
receiver  is  an  immemorial  office.  The  existence  of  it 
before  the  restraining  statute  (a)  will  be  presumed  from 
the  regular  uninterrupted  succession  of  officers  since  that 
time.  The  grant  of  it,  therefore,  by  the  former  bishop  is 
binding  on  his  successors :  Trelawny  v.  Bishop  of  Winches- 
ter (b).  Secondly,  the  general  words  of  the  grant,  which 
is  in  the  ancient  form,  coupled  with  the  evidence  of  usage 
under  the  grant,  are  sufficient  to  support  the  plaintiff's 
claim :  Chad  v.  TUsed  (c).  As  to  the  usage,  we  have  the 
evidence  of  living  witnesses  for  the  space  of  60  years. 
Such  evidence  in  the  language  of  Dallas,  C.  J., "  is  evidence 
whence  usage  anterior  to  that  time  may  be  presumed :  and 
such  a  length  of  modern  usage  connected  with  the  ancient 
usage  affords  the  strongest  exposition  of  the  meaning  of 
the  original  grant/'  Here  every  part  of  the  evidence 
tends  to  shew  that  the  receiver  was  the  person  who  pre- 
pared the  leases.  The  attestation  by  him  of  several  of  the 
older  leases,  the  condition  of  re-entry  in  the  lease  of  1791, 
and  Newcome's  bond,  are  strong  evidence  on  the  subject. 
It  is  not  necessary  that  the  grant  of  an  office  should 
specify  all  the  rights,  duties,  and  incidents  of  it.  Many 
duties  are  incidental  to  an  office  which  are  not  specified  in 
the  grant ;  as  in  the  case  of  the  Master  of  the  Bolls,  the 
Chief  Justice  of  the  Common  Pleas,  and  the  Marshal  of 
the  King's  Bench :  Harding  v.  Pollock  (d) ;  Snow  v.  JFsVe* 
brass  (e).    The  grant  of  an  office  passes  all  the  incidents 


v.  JFilmot,  lie  received  the  evidence  render  die  evidence  inadmissible. 

of  the  entries,  on  the  ground  that,  (a)  1  Elix.  c.  19. 

upon  the  whole,  they  were  against  (b)  1  Burr.  219. 

the  interest  of  the  party  who  made  (c)  2  Brod.  &  Bing.  403 ;  5  B. 

them,  and  that  the  mere  circum-  Moore,  185. 

stance  of  some  portion  of  them  be-         (d)  6  Bing.  25. 

ing  in  the  party's  favour,  would  not         (*)  2  Salk.  439. 
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of  it,  including  the  fees :  Webb's  case  (a) ;  Co.  Liit.  121.  b.,         1843. 
807.  a. ;  Liit.  sect.  878 ;  and  parol  evidence  is  admissible     p,CKiM,fo 
to  shew  what  is  incidental  to  it :  2  Inst.  282.    Moreover,    „     •• 

Til  HfSHfMP 

the  exclusive  right  of  making  the  leases  of  the  see  is  a  of  Ely. 
reasonable  incident  to  the  office,  and  reasonably  to  be 
rewarded :  Rex  v.  Rigge  (b),  Regina  v.  Lord  of  the  Manor 
ofBUJwjfs  Stoke  (c) ;  and  the  fees  being  incidental  to  the 
office,  the  grantor  cannot,  upon  the  payment  of  a  certain 
fee,  discharge  the  party  from  his  service  and  attendance. 
Co.  Liit.  238.  b. 

Lastly,  the  plaintiff  cannot  obtain  adequate  remedy  at 
law.  There  is  no  proceeding  at  law  by  which  he  could  be 
quieted  in  the  possession  of  the  office.  He  might,  it  is 
true,  bring  an  action  for  damages  for  disturbance,  but  that 
remedy  would  only  be  available  in  each  particular  case  of 
disturbance. 

For  the  defendant. — The  foundation  of  the  plaintiff's 
case  is  the  patent,  by  which  he  says  that  he  has  acquired 
certain  rights.  Looking  at  the  patent  only,  without 
reference  to  the  parol  evidence,  nothing  can  be  more  clear 
than  that  the  demands  of  the  plaintiff  are  not  warranted 
by  the  terms  of  it.  But  it  is  said  that  it  may  be  explained 
by  parol  evidence  of  usage.  What  ground  however  is 
there  for  dispensing  with  the  ordinary  rules  of  evidence  ? 
In  Chad  v.  Tilsed,  the  Court,  as  Park,  J.,  observed,  was 
driven  to  receive  evidence  of  usage  by  the  generality  of  the 
terms  of  the  instrument.  That  case  shews  that  extreme 
generality  in  the  wording  of  an  ancient  instrument  may  be 
a  ground  for  letting  in  parol  evidence  of  usage  under  it. 
In  some  cases  ambiguity  in  the  instrument  seems  to  have 
had  the  same  effect:  Wadley  v.  Bayliss  (d).  But  here 
the  attempt  of  the  plaintiff  is  totally  at  variance  with  these 

(a)  8  Rep.  49  b.  (0  8  Dowl.  P.  C.  608. 

(6)  2  B.  &  Ad.  550.  (d)  5  Taunt.  752. 
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distinctions;  it  is  an  attempt  to  introduce  evidence  of 
usage  in  contradiction  to  the  terms  of  the  instrument; 
which  cannot  be  done:  Rex  v.  Salway  (a).  The  dif- 
of  Ely.  ference  in  the  nature  of  the  office,  as  it  appears  in  the 
patent  and  as  it  is  described  in  the  parol  evidence,  is  re- 
markable. Ex  facie  the  patent,  the  Bishop  might  dis- 
charge the  duties  of  it  himself.  But  the  duties  which  are 
claimed  to  belong  to  the  office  could  not  be  discharged  by 
him  personally.  According  therefore  to  the  argument  on 
the  other  side,  the  incident  would  be  larger  than  the  prin- 
cipal, and  the  office  virtually  changed.  The  word  "  office" 
cannot  have  any  meaning  attributed  to  it  which  is  incon- 
sistent with  the  other  words  of  the  grant:  Attorney- 
General  v.  Shore  (6).  Besides,  admitting  that  the  various 
acts  have  been  done  which  are  alleged  to  have  been  done 
by  the  receiver,  there  is  no  evidence  whatever  that  they 
were  done  in  the  character  of  receiver.  To  say  that  they 
were  so  done  is  to  assume  the  whole  question.  The 
Court  will  not  unnecessarily  enlarge  the  terms  of  the  grant  : 
Bishop  of  Chester  v.  Freeland  (c). 

Supposing  that  the  plaintiff  can  establish  his  legal  title, 
there  are,  nevertheless,  authorities  to  shew  that  the  de- 
fendant may  discharge  him  from  the  office  with  or  without 
compensation.  Vin.  Abr.,  Officers,  (0. 4).  [The  Vice-Chan- 
cettor,  as  to  this  point,  referred  to  Bro.  Office,  pi.  29,  and 
also  suggested  it  as  a  question  possibly  worthy  of  considera- 
tion whether  the  plaintiff  could  or  could  not  resign  his  office 
without  the  consent  of  the  bishop.]  If  the  bishop  cannot 
prevent  him  from  resigning,  he  can  have  no  right  to  com- 
pel the  bishop  to  keep  him.  But  whatever  rights  he  may 
have  in  this  respect,  a  court  of  equity  will  not,  under  the 
circumstances  of  this  case,  interfere  in  his  behalf.  He 
asks  specific  performance  of  an  old  contract  under  circum- 
stances entirely  new,  the  intent  and  spirit  of  the  original 

(a)  9  B.  &  C.  424.  (b)  11  Sim.  616.  (c)  Ley,  75. 
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contract  being  entirely  gone.  The  effect  of  earring  it  into        1843. 
execution  would  be  to  impose  upon  the  bishop  the  services     J*"** 
of  a  person  who  is  entirely  a  stranger  to  him,  and  in  whom  •. 

therefore  he  can  have  no  confidence.  Under  such  circum-  0,  elt. 
stances,  the  principles  laid  down  by  Lord  Eldon  in  The 
Duke  of  Bedford  v.  The  Trustees  of  the  British  Museum  (a) 
apply,  and  the  party  must  be  left  to  his  remedy  at  law. 
The  grant  raises  no  continuing  trust  in  his  favour :  Shaw 
v.  Lawless  (ft). 

The  Solicitor-General,  in  reply. — In  every  case  of  an 
ancient  office  the  duties  must  be  proved  by  parol;  no 
grant  of  such  an  office  ever  included  in  it  all  the  duties, 
nor  are  the  profits  or  avails  specified  in  the  grant.  In 
construing  a  grant  of  franchises  parol  evidence  is  ordinarily 
applied.  Here  the  evidence  is  of  the  strongest  nature  to 
support  the  plaintiff's  legal  right. 

Assuming  that  he  has  established  his  legal  right,  will 
not  this  Court  assist  him  in  the  protection  of  it  ?  The 
plaintiff's  possession  is  since  1801.  If  the  Court  will 
not  protect  him  he  must  bring  his  action  upon  every 
lease.  [The  Vice-Chancellar. — Unless  he  could  obtain 
a  mandamus.]  Where  a  party  is  wrongfully  amoved  from 
his  office,  a  mandamus  will  lie ;  but  not  where  there  is 
a  mere  disturbance  in  the  receipt  of  the  profits  of  the 
office.  Besides,  the  damage  might  still  accrue,  notwith- 
standing the  mandamus.  The  opposing  party  might  still 
persist  in  preparing  lease  after  lease.  In  the  case  of  a 
patent,  this  Court  protects  the  party  in  the  exercise  of  his 
legal  rights ;  and  there  are  cases  where  the  monopolies  of 
Oxford  and  Cambridge,  and  of  the  East  India  Company, 
have  been  protected  by  this  Court.  The  plaintiff  does  not 
ask  for  specific  performance,  but  prevention  from  disturb- 
ance by  any  party. 

(«)  2  Myl.  &  K.  552.  (6)  L.  &  G.  t  Plunk.  558. 
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1843.  At  the  close  of  the  argument,  Mr.  SwansUm  mentioned 

Pickering     *^e  f°H°wing  authorities  upon  the  question  whether  the 

_     ••  plaintiff  could  or  could  not  resign  without  the  consent  of 

Thb  Bishop     r  ° 

of  Ely.       the  bishop :  Bro.  Grants,  pi.  134 ;  Com.  Dig.,  Surrender; 

Howard's  case  (a) ;  Rex  v.  Kemp  (b);  Rex  \.  Patteson(c). 

April  7th.  The  Vice-chancellor. — In  the  view  which  I  take  of 
the  equity  of  this  case,  it  is  unnecessary  to  decide  the 
merely  legal  points  that  arise  upon  it  And,  in  particular, 
as  to  the  evidence  tendered  on  the  part  of  the  plaintiff, 
which,  the  defendant  having  objected  to  its  admission,  has 
been  received  de  bene  esse,  but,  nevertheless,  considered 
by  me — finding  that,  whether  it  ought  to  be  wholly  or 
partially  rejected,  or  wholly  or  partially  admitted,  my  con- 
clusion upon  the  case  must  be  the  same — I  leave  that 
point  open,  giving  no  opinion  upon  it.  I  assume  for  the 
present  purpose,  but  without  deciding,  that  the  grant  or 
patent  of  1801  is  binding  upon  the  defendant,  that  the 
rights,  duties,  and  functions,  which  the  plaintiff  contends 
to  belong  or  be  incident  to  the  office  so  granted,  do,  in 
fact,  belong,  or  are  in  fact  incident,  to  it,  legally,  as  against 
the  defendant,  and  that  some  part  at  least,  if  not  the 
whole,  of  those  rights,  duties,  and  functions,  is  of  such  a 
kind  or  attended  with  such  incidents  or  consequences,  that 
at  law  the  defendant,  though  making  or  causing  to  be 
made  some  or  any  pecuniary  payment  to  the  plaintiff, 
has  not  and  cannot  upon  that  condition  acquire  a  legal 
title  to  prohibit  or  exclude  the  plaintiff  from  the  actual 
exercise  of  those  rights,  duties,  and  functions,  or  part  of 
them,  notwithstanding  the  principle  recognised  in  the  cases 
collected  in  liner's  Abr.  tit.  "Officers  and  Offices/'  O.  4, 
some  of  which  were  mentioned  in  the  course  of  the  argu- 
ment. Whatever  may  be  the  law  upon  either  of  these 
points,  as  to  which  I  desire  to  be  understood  as  not  ex- 

(a)  Cro.  Car.  59;  Sir  W.  Jones,  (b)  2  Salk.  465 ;  Holt,  420. 

293.  (c)  4  B.  &  Ad.  26. 
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pressing  or  intimating  any  opinion,  the  equity  between  the         is  Id. 
parties  upon  the  present  record  is  in  my  judgment  the     p^^^ 
same.    With  regard,  also,  to  another  legal  question  that  I  *• 

.  Tb»  Bishop 

suggested  as  possibly  material,  and  as  to  which  Mr.  of  Ely. 
Swanston  referred  to  Bro.  tit.  Grants,  184 — the  question, 
namely,  whether  it  is  legally  competent  to  the  plaintiff  to 
resign  his  office  without  the  consent  of  the  Bishop  of  Ely 
for  the  time  being, — I  abstain  from  giving  any  opinion. 
But  I  may  repeat,  in  passing,  that  if  it  is  so,  the  existence 
of  such  a  right  or  power  ought  probably  not  to  be  without 
considerable  bearing  upon  the  equity  between  the  parties. 
The  plaintiff  puts  his  case  upon  a  legal  title  to  an  office, 
which  he  says  is  vested  in  him,  and  upon  a  disturbance  of 
him  by  the  defendant  in  the  enjoyment  of  what  the  plain- 
tiff asserts  to  be  the  legal  rights  belonging  to  that  office, 
either  carried  into  effect  or  avowedly  intended.  Some 
legal  remedy  or  legal  remedies  for  such  a  disturbance  there 
must  of  course  be :  this  is  not  questioned.  But  the  plain- 
tiff must  be  understood  as  asserting  the  insufficiency  of  any 
remedies  merely  legal,  and  calls  upon  this  Court  to  inter- 
fere by  way  of  declaration  and  injunction  for  his  protec- 
tion accordingly;  not  asking  any  account  against  the  de- 
fendant, or  the  performance  of  any  act  by  him.  The 
prayer  of  the  bill  is  this :  [His  Honor  here  read  the  prayer 
as  before  stated.]  Now  such  a  case  is,  I  apprehend,  one 
in  which  the  Court,  before  interfering,  ought  to  be  well 
satisfied  that  the  ordinary  course  of  law,  of  legal  remedies, 
is  insufficient  to  do  the  plaintiff  complete  justice.  Of  this, 
however,  I  am  not  sure  that  at  present  I  am  entirely  satis- 
fied; more  especially  as  the  duties,  acts  or  services,  of 
which  the  plaintiff's  whole  object  is  to  be  protected  in  the 
performance,  can  upon  his  own  shewing  be  regarded  as 
valuable  to  him  so  far  only  as  he  may  earn  money  by  their 
performance — so  far  only  as  their  performance  gives,  or 
may  give,  him  a  title  to  demand  certain  pecuniary  fees. 
I  do  not,  however,  place  my  decision  on  the  ground  of 
the  sufficiency  of  the  plaintiff's  legal  remedies — a  ground 

t  2 
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1843.         with  reference  to  which  the  arguments  of  his  counsel, 
s — * — '      founded  on  the  doctrine  of  this  Court  as  to  preventing  a 
v.  multiplicity  of  suits,  and  the  vexatious  repetition  of  litiga- 

^f  e"t.°P  ti°n>  an<*  on  w^a^  *key  contend  to  be  the  rules  and  course 
of  the  common  law,  may  deserve  much  consideration';  but 
seeing,  on  one  hand,  a  case  in  which  Mr.  Pickering,  if 
wrongfully  disturbed  or  wrongfully  impeded  by  the  bishop, 
may  recover  substantial  damages  at  law  against  him  for  the 
injury,  whether  there  is  or  is  not  any  other  legal  remedy; 
and  being  of  opinion,  on  the  other  hand,  that  the  alleged 
rights  of  the  plaintiff,  in  the  breadth  and  length  in  which 
he  asserts  and  claims  and  seeks  to  be  protected  in  them, 
are  of  a  nature  neither  usual  nor  convenient,  nor  without 
hardship  or  pressure  on  the  bishop,  I  consider  it  more  fit 
for  a  court  of  equity  to  leave  the  plaintiff  to  obtain  redress 
by  damages  or  otherwise  in  a  court  of  law  than  to  exercise 
its  peculiar  jurisdiction  by  compelling  the  bishop  specifi- 
cally to  submit  to  the  practical  exercise  of  such  rights,  if 
rights  they  are.  Whether  this  Court  would  or  would  not 
act  in  the  manner  sought  by  the  plaintiff  between  a  mere 
steward  of  a  manor  holding  for  life  and  the  lord,  their 
connection  is  materially  different  from  that  of  which  the 
plaintiff  desires  compulsorily  to  establish  the  existence  or 
continuance  between  him  and  the  defendant. 

The  duties  and  services  which  the  plaintiff  claims  a 
right  to  perform  appear  by  his  bill  to  be  these: — [His 
Honor  here  read  the  allegations  of  the  bill  as  before 
stated,  beginning  at  the  asterisk.]  The  leases  which  Mr. 
Pickering  claims  a  right  to  prepare,  as  well  as  engross, 
being  all  the  leases  that  may  be  granted  by  way  of  renewal 
"  or  otherwise,"  by  the  Bishops  of  Ely,  of  lands  and  here- 
ditaments belonging  to  the  see;  there  being  claimed,  too, 
such  a  right  of  access  to  the  Muniment  Room  in  the  bishop's 
residence  as  this  bill  alleges;  and  the  closest  knowledge  of 
all  his  temporal  concerns  connected  with  his  see  being 
the  necessary  consequence  of  what  the  plaintiff  asserts, 
it  is  obvious  that  it  is  of  the  highest  importance  to  the 
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safety  of  the  temporal  interests  of  the  bishop  for  the        1843. 
time  being,  and  his  ordinary  comfort,  that  the  person     PlCKER  NO 
invested  with  such  powers  should  be  a  man  not  merely  *. 

respected  by  him,  not  merely  worthy  of  trust,  but  also  of  Ely. 
personally  acceptable  to  him.  To  force  upon  him  in 
such  characters  a  person  however  estimable,  however  pro- 
fessionally eminent,  who  is  objectionable  to  him,  or  in 
whom  he  does  not  happen  to  confide,  would,  if  legal,  be 
surely  hard;  and  sitting  in  a  court  of  equity,  I  do  not  feel 
any  inclination  to  do  it.  Neither,  however,  do  I  proceed 
on  this  ground  solely.  There  is  another  equitable  consi- 
deration of  importance  as  it  seems  to  me — and  that  is,  the 
absence  of  mutuality.  The  relief  sought  by  the  plaintiff 
under  the  grant  of  1801,  is  analogous  to  the  specific  per- 
formance of  an  agreement.  If  not  in  all  respects,  at  least 
the  analogy  holds,  I  apprehend,  as  to  the  question  of  mu- 
tuality ;  the  general  rule  of  the  Court  as  to  which  depends 
upon  principles  the  most  familiar  and  the  most  universally 
recognised — principles  in  support  or  proof  of  which  the 
repeatedly  declared  opinion  of  Lord  Redesdale  in  the  House 
of  Lords  and  elsewhere,  the  case  of  Flight  v.  Bolland  (a), 
and  the  various  other  authorities  on  the  subject,  both 
elder  and  later,  need  not  be  cited.  If,  therefore,  the 
bishop  could  not,  as  plaintiff,  compel  Mr.  Pickering  to  per- 
form specifically  those  duties  and  services  which  he  is  seek- 
ing to  compel  the  bishop  to  permit  him  specifically  to  per- 
form, the  Court  ought  not,  I  apprehend,  to  aid  Mr.  Picker- 
ing for  such  a  purpose.  But  the  very  nature  of  those 
duties  and  services,  as  asserted  by  the  plaintiff,  seems  to  me 
such  as  to  preclude  the  possibility  of  a  decree  in  this  Court 
against  him,  compelling  their  performance.  The  authorities 
on  this  subject  are  not  confined  to  Clarke  v.  Price  before 
Lord  Eldon,  reported  by  Mr.  John  Wilson  (b),  and  the  cases 
of  the  same  class  before  Sir  Lancelot  Shadwell,  some  of 


(a)  4  Rum.  298. 
(b)  2  J.  Wils.  157.  See  SaUtbury  y.  Hatcher,  ante,  p.  54. 


268 


CASKS   IN   CHANCERY. 


1843. 


PlCKKEINO 

*• 

The  Bishop 
of  Ely. 


which  are  reported  by  Mr.  Simons  (a).  Thinking  that  the 
bishop  suing  Mr.  Pickering  in  this  Court,  for  the  purpose  of 
compelling  him  to  perform  those  duties  and  services,  would 
be  refused  relief,  I  am,  upon  this  and  the  other  ground  to 
which  I  have  just  referred,  of  opinion,  that,  whatever  may 
be  the  merely  legal  view  of  the  questions  which  I  have  men- 
tioned, this  Court  can,  upon  the  present  record,  do  nothing 
for  the  plaintiff. 

Dismissing  the  bill,  I  do  so  without  costs,  and  without 
prejudice  to  any  action,  or  to  any  application  for  a  writ  of 
mandamus,  that  may  be  brought  or  made  by  or  against 
either  party. 


(a)  Probably  Kemble  v.  Kean, 
6  Sim.  333;  Kimber ley  v.  Jennings, 
Id.  340,  and  Baldwin  v.  Society  for 


the  Diffusion  of  Useful  Knowledge, 
9  Sim.  393,  are  here  referred  to. 


Johnson  v.  Bourne. 

PREVIOUSLY  to  May,  1837,  William  Alexander  Smith 
contracted  with  Edward  and  John  Falkener,  the  devisees 
in  trust  under  the  will  of  Edward  Falkener  deceased,  for 
the  purchase  of  the  fee  simple  of  certain  copyhold  land 
held  of  the  manor  of  West  Derby,  in  the  county  of  Lan- 
caster ;  he  afterwards  contracted  to  sell  part  of  this  land  to 
Hugh  Gore  for  building  purposes.  Gore  being  consider- 
ably indebted  to  the  Liverpool  Banking  Company  agreed 

due  from  him 

to  them,  on  any  banking  or  other  account  whatever,  "  so  as  the  whole  amount  of  principal 
monies  to  be  ultimately  recovered  or  recoverable  by  virtue  of  that  security,  should  not  exceed 
the  sum  of  £5900,  together  with  interest."  By  the  mortgage-deed  a  power  of  sale  was  given 
to  the  company.  The  mortgagor  built  three  houses  on  the  land,  which  were  successively  sold 
to  different  purchasers.  The  purchase-monies  were  not  paid  to  the  mortgagor,  but  to  the  com- 
pany, who  gave  the  mortgagor  credit  for  them  in  his  account: — Held,  that  these  sums  were  reco- 
vered by  the  company  by  virtue  of  the  mortgage  security,  and,  so  far  as  they  were  applicable 
as  principal  monies,  must  be  considered  as  received  by  them  in  discharge  of  the  sum  of  ;£5800, 
and  not  merely  on  the  general  account  between  them  and  the  mortgagor. 

A.  mortgages  an  estate  to  B.,  to  secure  future  advances.  He  then  mortgages  the  same 
property  to  C,  who  gives  notice  of  his  security  to  B.  Queers,  whether  the  rights  of  B.  under 
his  mortgage  security  are  affected  by  the  transaction  between  A.  and  C? 


April  2m. 

A  person  having 
purchased  an 
estate  for  the 
purpose  of 
building  upon 
it,  mortgaged  it 
to  a  Joint  Stock 
Banking  Com- 
pany with 
whom  he  dealt, 
to  secure  sums 
then  due,  and 
all  sums  there- 
after to  become 
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to  execute  to  them  a  mortgage  of  the  land  which  he  had  1843. 
so  contracted  to  purchase.  Accordingly,  by  an  indenture 
dated  the  10th  May,  1837,  and  made  between  certain 
persons  who  had  been  incumbrancers,  but  whose  incum- 
brances were  paid  off,  of  the  first  and  second  part,  Edward 
and  John  Falkener  of  the  third  part,  Smith  of  the  fourth 
part,  Gore  of  the  fifth  part,  and  Timothy  Bourne  and 
Alfred  W.  Powles,  trustees  of  the  Liverpool  Banking  Com- 
pany of  the  sixth  part,  after  reciting  the  facts  before 
stated,  and  that  Gore  was  erecting  three  dwelling-houses 
on  the  said  piece  of  land ;  and  further  reciting,  that  the 
said  Hugh  Gore  was  indebted  to  said  Liverpool  Banking 
Company  in  the  sum  of  £2167,  and  that  he  had  ap- 
plied to  said  bank  to  lend  and  advance  the  farther  sums  of 
money  therein  expressed;  and  further  reciting,  that  it  had 
been  agreed,  that,  in  order  to  secure  such  monies  as  were 
then  due  and  owing,  and  as  should  from  time  to  time 
thereafter  become  and  be  due  or  owing  from  the  said 
Hugh  Gore,  his  executors  or  administrators,  to  the  com- 
pany, and  notwithstanding  any  change  in  the  said  com- 
pany, on  the  balance  of  account  or  otherwise,  subject  to 
the  limitation  in  amount  thereinafter  mentioned,  all  that 
piece  of  land  so  contracted  to  be  sold  to  the  said  Hugh 
Gore,  together  with  the  dwelling-houses  and  other  build- 
ings then  erected  or  in  the  course  of  erection  thereon, 
should  be  surrendered  to  the  use  of  the  said  Timothy 
Bourne  and  Alfred  W.  Powles,  (trustees  as  aforesaid),  their 
heirs  and  assigns,  upon  the  trusts  thereinafter  mentioned : 
it  was  witnessed  that,  for  the  considerations  therein  men- 
tioned, the  several  parties  thereto  of  the  first,  second,  third, 
fourth,  and  fifth  parts  respectively  covenanted  to  surrender 
the  said  piece  of  land  (by  its  proper  description),  together 
with  the  dwelling-houses  and  other  buildings  thereon,  to 
the  use  of  the  said  Timothy  Bourne  and  Alfred  William 
Powles,  their  heirs  and  assigns,  upon  the  trusts  therein- 
after expressed;  and  it  was  thereby  agreed  and  declared, 
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1843.  ^  and  particularly  the  said  Hugh  Gore  did  thereby  direct 
and  appoint,  that  the  said  Timothy  Bourne  and  Alfred  W. 
Powles,  their  heirs  and  assigns,  should  be  seised  and  pos- 
sessed of  and  interested  in  said  hereditaments  thereby 
covenanted  to  be  surrendered  with  the  appurtenances,  to 
the  intent  and  upon  trust  that  the  same  should  be  a  con- 
tinual and  running  security  to  the  said  company  as  a  fluctu- 
ating body,  and  notwithstanding  any  and  every  change  in 
the  company,  for  the  due  payment  and  reimbursement  to 
them  (subject  nevertheless  to  the  limitation  in  amount 
thereinafter  expressed),  in  the  first  place  of  the  costs* 
Charges,  and  payments  therein  mentioned,  and  in  the  next 
place  of  all  and  every  sums  and  sum  of  money  which  then 
were  or  at  any  time  thereafter  might  become  due  or 
owing  from  the  said  Hugh  Gore,  his  executors  or  admi- 
nistrators, to  the  said  company,  constituted  as  aforesaid,  in 
any  of  the  ways  or  modes,  or  on  any  of  the  accounts 
therein  particularly  mentioned,  or  in  any  other  mode  or 
any  other  account  in  the  usual  way  of  banking  business, 
or  otherwise  howsoever,  so  as  the  whole  amount  of  principal 
monies  to  be  ultimately  recovered  or  recoverable  by  virtue  of 
that  security  should  not  exceed  the  sum  of  £5800,  together 
also  with  interest  after  the  rate  of  £5  per  cent,  per  annum 
for  all  such  monies  respectively  from  the  respective  days 
whereon  they  should  be  so  advanced,  paid,  expended, 
earned,  or  incurred,  or  become  due  and  owing,  or  from 
such  other  times  and  in  such  other  manner  as  were  usual 
amongst  bankers,  and  thenceforth  until  payment  thereof 
respectively. 

The  deed  then  contained  a  power  for  the  said  Timothy 
Bourne  and  Alfred  W.  Powles,  and  the  survivor  of  them, 
and  his  heirs,  or  their  or  his  assigns,  of  their  or  his 
own  authority,  at  any  time  or  times  when  they  or  he 
might  think  proper,  and  without  any  further  consent 
or  concurrence  of  said  Hugh  Gore,  his  heirs,  exe- 
cutors, administrators,  or  assigns,  absolutely  to  sell  and 
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dispose  of  the  said  hereditaments  in  manner  therein  men-  1843. 

tioned.     And  it  was  thereby  declared  and  agreed  that 
said  Timothy  Bourne  and  Alfred  Williams  Powles,  or  the 
survivor  of  them,  his  heirs,  or  their  or  his  assigns,  with  and 
out  of  the  monies  produced  by  such  sale  or  sales,  and  such 
clear  rents  and  profits  (if  any)  of  the  said  hereditaments 
as  should  actually  come  to  their  or  his  hands  previously  to 
such  sale  or  sales  taking  place,  should  pay  and  discharge 
the  expenses,  costs,  and  disbursements  therein  mentioned, 
and  in  the  next  place  pay,  satisfy,  and  discharge  unto  the 
company,  constituted  as  aforesaid,  all  such  sums  or  sum  of 
money  as  should  be  then  due  or  owing  to  them  from  the 
said  Hugh  Gore,  Us  executors  or  administrators,  on  any 
such  of  the  several  accounts,  for  any  such  of  the  several 
causes,  in  any  such  of  the  several  ways,  or  by  reason  of 
any  such  of  the  several  matters  and  things,  and  whether 
for  principal  monies,  interest,  charges,  or  otherwise,  as 
thereinbefore  in  that  behalf  were  severally  specified,  de- 
clared, or  intended ;  provided  nevertheless,  that  the  prin- 
cipal monies  to  be  ultimately  recoverable  by  means  of  the 
security  thereby  made,  exclusively  of  any  sum  or  sums  of 
money  to  be  paid  or  advanced  for  the  insurance  from  fire  of 
the  messuages  or  dwelling-houses  and  other  buildings  of  the 
said  hereditaments,  should  not  exceed  the  sum  of  £5800; 
and  should  pay  any  surplus  of  the  said  trust  monies  unto 
the  said  Hugh  Gore,  his  heirs,  executors,  administrators,  or 
assigns,  for  his  and  their  own  benefit ;  and  should,  when  all 
the  purposes  of  the  said  security  were  satisfied,  re-surrender 
the  said  hereditaments,  or  such  part  thereof  as  should  re- 
main unsold,  with  the  appurtenances,  to  the  use  of  the 
said  Hugh  Gore,  his  heirs  and  assigns. 

The  premises  comprised  in  this  deed  were  duly  sur- 
rendered to  the  use  of  Bourne  and  Powles  and  their  heirs, 
and  they  were  admitted  tenants,  according  to  the  custom 
of  the  manor. 

Gore  afterwards  completed  the  building  of  the  three 
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1843.        messuages  mentioned  in  the  indenture.     They  were  re- 
spectively completed  in  November,  1837,  June,  1839,  and 
C  March,  1840,  and  were  immediately  sold  to  different  per- 

Boumw*'  sons  for  the  respective  sums  of  £1850,  £2000,  and  £2100. 
These  sums  were  on  each  occasion  received  from  the  pur- 
chaser by  the  bank,  through  their  manager,  and  were 
applied,  as  the  bank  admitted,  in  reduction  of  the  debt 
due  and  owing  to  them  from  Gore.  The  sums  were  also 
entered  in  the  books  to  the  credit  of  Gore,  though,  as  the 
bank  stated,  not  to  the  credit  of  his  separate  account  with 
them,  but  to  the  credit  of  a  joint  account  which  they  had 
with  Smith  and  Gore.  That  account,  however,  originated 
in  the  debt  of  £2167,  mentioned  in  the  indenture  of  the 
10th  May,  1837,  in  which  debt  Smith  was  collaterally 
concerned. 

At  the  end  of  the  year  1837,  after  the  first  house  had 
been  sold,  Gore,  being  indebted  to  the  plaintiff  in  a  sum 
of  £560  for  timber,  and  having  requested  a  further  supply, 
the  plaintiff,  considering  that  by  means  of  the  sum  of 
£1850,  which  the  bank  had  then  lately  received,  the  debt 
due  to  them  from  Gore  was  reduced,  acceded  to  Gore's 
request,  upon  having  the  value  of  such  further  supply  of 
timber,  together  with  the  sum  of  £560,  secured  to  him  by 
a  second  mortgage  of  such  parts  of  the  copyhold  premises 
as  then  remained  unsold ;  the  whole  amount  to  be  secured 
not  to  exceed  the  sum  of  £1000.  This  arrangement  was 
carried  into  effect  by  an  indenture  dated  the  1st  January, 
1838,  and  made  between  the  plaintiff,  of  the  one  part,  and 
Gore,  of  the  other  part ;  and,  on  the  4th  January,  a  notice 
in  writing  of  the  execution  and  contents  of  that  indenture 
was  served  on  Bourne  and  Powles,  by  the  plaintiff's  soli- 
citors. 

In  1840,  after  the  last  house  had  been  sold,  the  plaintiff 
made  various  applications,  and  ultimately,  on  the  81st 
August  in  that  year,  sent  a  formal  letter  through  his 
solicitors  to  the  banking  company,  requesting  them,  as 
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first  mortgagees,  to  come  to  an  account  with  him  in  re-  1843. 
spect  of  what  might  be  due  to  them  on  their  mortgage 
security,  observing,  that  the  sum  to  be  ultimately  reco- 
vered or  recoverable  by  virtue  of  their  security  did  not 
exceed  the  sum  of  £5800,  but  that  he  was  willing  to  ac- 
count with  them,  on  the  principle  of  applying  the  sum  of 
£5950,  which  they  had  received  from  the  sale  of  the 
houses,  in  satisfaction  of  the  principal  sum  of  £5800, 
secured  by  the  deed  of  May,  1837,  together  with  interest 
and  charges. 

In  reply  to  this  application,  the  solicitor  of  the  company 
wrote  to  the  solicitors  of  the  plaintiff  as  follows : — "  Per- 
mit me  to  remind  you  that,  as  long  ago  as  last  May, 
I  informed  your  Mr.  Morecroft,  that  the  balance  then 
owing  to  the  Liverpool  Banking  Company  from  Hugh 
Gore  was  1128/.  15*.  Id.,  exclusive  of  about  six  months' 
interest,  bank  commission  and  some  trifling  charges,  and 
which  is  secured  by  the  said  deed  of  mortgage  dated  on  or 
about  the  10th  day  of  May,  1837,  and  the  surrender  to 
Mr.  Timothy  Bourne  and  Mr.  Alfred  Williams  Powles  on 
behalf  of  the  said  company.  Allow  me  to  mention  that 
there  will  also  be  some  further  interest  to  be  added  to  that 
balance,  and  that  the  said  company  intend  to  insist  on  and 
enforce  their  security,  right,  and  title  upon  and  to  the 
unsold  lands  and  premises  comprised  in  the  said  deed  and 
surrender  for  the  balance  owing  by  Hugh  Gore  to  the  said 
company,  and  I  beg  to  decline  any  discussion  respecting  it 
except  upon  the  above  principle." 

The  bill  which  was  filed  against  Bourne,  Powles,  and 
Gore  (the  former  being  made  a  defendant  in  his  character 
of  registered  public  officer  of  the  bank,  as  well  as  trustee), 
charged  that  the  company  were  not  entitled  to  have  any 
debt  which  might  be  due  to  them  on  Gore's  general  bank- 
ing account  secured  upon  the  unsold  copyhold  premises, 
but  only  such  principal  monies  as  were  recoverable  under 
the  deed  of  May,  1837,  to  the  extent  therein  mentioned, 
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1843.  and  that  the  company  had  in  fact,  by  the  exercise  of  the 
power  of  sale  comprised  in  that  deed  (Gore  not  having  been 
the  vendor,  or  received  the  purchase-monies  for  the  houses), 
received  all  the  principal  monies  which  were  secured  by  the 
deed. 

The  bill  prayed  a  declaration  that  the  defendants,  as 
trustees  for  the  banking  company,  were  not  entitled  by 
virtue  of  the  indenture  of  the  10th  May,  1837,  to  recover 
or  receive  any  larger  or  further  sum  out  of  the  mortgaged 
premises  than  £5800,  together  with  monies  spent  for  in- 
surance against  fire;  that  an  account  might  be  taken  of 
what,  if  anything,  was  due  to  them  on  their  security,  charg- 
ing them  with  the  several  sums  of  £1850,  £2000,  and 
£2100 ;  that  if  anything  was  overpaid  to  them  they  might 
be  charged  with  all  sums  so  overpaid  to  them  with  interest, 
and  that  if  anything  should  be  found  due  to  them,  the 
plaintiff  might  be  at  liberty  to  redeem  them,  &c.  &c. 

The  defendants,  by  their  answer,  insisted  that  it  was  in- 
tended that  their  mortgage  should  operate  as  a  continuing 
security  for  a  floating  balance,  so  that  any  balance  which, 
at  any  time,  might  be  due  and  owing  to  the  company  from 
Gore,  while  the  account  between  the  company  and  himself 
existed  open  and  unsettled,  should  be  recoverable  there- 
under, subject  to  a  limitation  in  point  of  amount  for  the 
purpose  of  regulating  the  stamp  to  be  placed  on  the  mort- 
gage, which  limitation  it  was  agreed  should  be  the  sum 
of  £5800.  They  admitted  that  Gore  did  not  receive  the 
purchase-monies  for  the  houses,  but  they  stated  that  he 
negotiated  for  the  sale  of  them,  and  that  no  contracts  were 
entered  into  between  the  defendants  and  the  purchasers ; 
and  that,  except  in  joining  in  the  surrender  to  the  pur- 
chasers, the  defendants  had  not  exercised  the  power  of 
sale  contained  in  the  indenture  of  May,  1837. 

The  defendants  also,  by  their  answer,  stated  that,  after 
the  execution  of  the  deed  of  May,  1887,  and  previously  to 
the  receipt  of  each  of  the  before-mentioned  sums  of  money 
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for  the  houses,  they  had  made  large  advances  to  Gore  on        1843. 

his  banking  account,  large  portions  of  which  were  employed, 

or  professed  to  be  employed,  by  him  in  the  completion  of 

the  houses;  and  that,  though  the  plaintiff  had  notice  after 

the  4th  January,  1888,  that  the  company  were  assisting 

Gore  with  these  advances,  he  nevertheless  did  not  object 

to  such  advances,  but  acquiesced  in  them. 

Mr.  Anderdon  (with  whom  was  Mr.  Bott),  for  the  plain- 
tiff, contended  that  it  was  at  least  doubtful  whether  the  de- 
fendants were  entitled  as  against  the  plaintiff  to  be  allowed 
for  any  advances  made  by  them  after  notice  of  the  plain* 
tiff's  mortgage ;  but  that  at  all  events,  according  to  the 
true  construction  of  the  deed  of  May,  1837,  the  defendants' 
mortgage  security  was  discharged  by  the  payment  of  the 
three  several  sums  of  £1850,  £2000,  and  £2100. 

Mr.  Russell  and  Mr.  Hislop  Clarke,  for  the  defendants, 
Bourne  and  Fowles. — The  defendants'  security  was  pre- 
pared according  to  the  approved  form.  It  was  considered 
that  these  parties  were  dealing  on  a  running  account; 
and  the  result  of  the  account,  whatever  it  might  happen 
to  be  at  any  time,  provided  it  did  not  exceed  a  certain 
limit,  was  to  be  the  sum  recoverable  by  the  indenture. 
What  might  be  done  in  the  interim  was  not  regarded, 
provided  the  result  of  the  account  was  recoverable.  Now, 
here  the  three  sums  received  were  not  received  specially 
in  reduction  of  the  mortgage;  whatever  therefore  was 
due  beyond  them,  though  matter  of  general  account, 
was  properly  the  subject  of  the  security.  But,  even 
supposing  the  defendants'  security  to  have  been  exhausted 
by  these  payments,  the  sums  advanced  by  them,  with 
the  acquiescence  of  the  plaintiff,  for  the  building  and 
repairs  on  the  premises  must  be  allowed  them  in  account. 
As  to  what  has  been  said  respecting  advances  made  by  the 
defendants  after  notice  of  the  plaintiff's  mortgage,  the  de- 
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1843.  cision  of  Lord  Cowper,  in  Gordon  v.  Graham  (a),  is  in  point. 
The  inquiry  directed  in  that  case  as  to  subsequent  advances, 
which  was  obtained  "  upon  the  importunity  of  the  counsel/' 
seems  useless,  as  the  decree  is  complete  without  it  (&).  And 
see  Mr.  Sweefs  edition  of  Jarman's  Conveyancing  (c). 

Mr.  Blunt  for  the  defendant  Gore. 

Mr.  Anderdon,  in  reply,  contended,  that  the  construction 
put  by  the  defendants  upon  the  deed  of  May,  1887,  tended 
to  the  destruction  of  their  own  security  by  shewing  an 
evasion  of  the  stamp  laws. 

The  Vice-chancellor. — My  impression  on  that  part 
of  the  case  which  alone  the  plaintiff  comes  here  to  contest 
is  this :  that,  upon  the  words  "  principal  monies  to  be  ulti- 
mately recoverable  by  means  of  this  security/1  I  must 
hold,  that  any  principal  money,  or  payment  on  account  of 
principal  money,  or  applicable  as  principal  money,  which 
was  received  by  the  mortgagees  by  means  or  virtue  of  the 
security,  whensoever  received,  must  be  applied  to  cut  down 
and  reduce  the  £5800. 

(a)  7  Vin.  Abr.  52,  pi.  3 ;  2  Eq.  the  25th  of  August,  1713,  he  is  to 

Ca.  Abr.  598.  state  the  same  specially;  and  the 

(6)  "  It  is  by  the  consent  of  the  said  Master  is  to  tax  the  defendant 
defendant  Graham  ordered  and  de-  Turner  his  costs  of  this  suit ;  and 
creed,  that  the  said  estate  by  him  after  the  defendant  Turner  shall 
purchased  of  the  said  Sir  Richard  be  satisfied  what  shall  be  so  certi- 
Hutchinson,  be  sold  to  the  best  pur-  fied  due  to  him  for  principal,  inter- 
chaser  &c,  and  out  of  the  money  est,  and  costs,  then  the  defendant 
arising  by  such  sale  the  defendant  Montgomery  is  in  the  next  place 
Turner  is  to  be  paid  his  debt  in  to  be  paid  his  principal  sum  of 
the  first  place ;  and  for  that  pur-  900/.,  with  interest,  together  with 
pose  the  said  Master  is  to  see  what  his  costs  of  this  suit,  to  be  corn- 
is  due  to  him  as  advanced  or  lent  puted  and  taxed  by  the  said  Mas- 
on the  credit  of  the  said  mortgage ;  ter  out  of  the  said  money  arising 
and  if  he  shall  find  any  monies  ad-  by  such  sale  of  the  premises,  frc." 
wmeed  by  the  said  Turner  on  the  R.  L.  1715,  A.  fo.  341. 
credit  of  the  said  mortgage,  after         (c)  Vol.  5,  p.  443, 
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The  next  question  is,  whether  it  appears  conclusively  upon  ^  1843. 
the  materials  before  me  that  any  sums  have  been  received 
for  principal  money,  or  applicable  as  principal  money,  by 
means  or  virtue  of  the  security.  Now,  it  does  not  cer- 
tainly appear  that  the  whole  of  the  three  sums  in  question 
has  been  so  received,  but  there  is  so  high  a  degree  of  pro- 
bability that  some  portion  of  them  was  so  received,  that  I 
think  I  may  take  that  for  granted.  These  sums  were  re- 
ceived from  the  purchasers  of  parts  of  the  property:  in 
two  instances  upon  sales  made  by  the  mortgagees  under 
their  power  of  sale;  in  the  third  instance  upon  a  sale  ex- 
pressed to  be  made  by  the  mortgagor,  with  the  mortgagees' 
concurrence,  on  the  terms  of  receiving  the  purchase-money 
in  part  reduction  of  their  mortgage  debt. 

Now,  it  seems  difficult  to  say,  that  these  sums  were  re- 
ceived otherwise  than  by  means  or  virtue  of  the  security. 
Gore,  the  mortgagor,  is  not  allowed  to  receive  them.  The 
mortgagees  stand  between  him  and  the  purchaser,  and 
take  the  money  immediately  out  of  the  purchaser's  hands. 
Is  it  possible  to  say  that  they  do  not  get  it  by  means  or 
virtue  of  the  security  ?  If  indeed  they  had  merely  joined  in 
the  conveyance  to  the  purchaser  for  the  purpose  of  assur- 
ance, and  being  not  unwilling  that  their  security  should 
be  diminished,  and  having  confidence  in  the  mortgagor, 
they  had  allowed  him  to  receive  the  money,  then,  though 
he  had  paid  it  the  next  hour  into  the  bank,  they  would 
not  have  received  it  by  means  or  virtue  of  the  security,  but 
by  the  voluntary  payment  of  the  mortgagor.  But  here 
they  will  not  let  the  mortgagor  receive— they  will  not  let 
their  security  be  reduced  without  a  corresponding  payment. 
The  consequence  is,  that  they  directly  and  immediately 
make  their  security  available  for  the  payment  of  their  debt 
pro  tanto. 

The  plaintiff  undertaking  to  waive  any  question  as  to  the  right  of  the 
banking  company  to  charge  as  against  the  plaintiff,  by  virtue  of  the 
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mortgage-deed  of  the  10th  day  of  May,  1837,  any  advances  made  by 
them  to  the  defendant,  Hugh  Gore,  after  receipt  of  the  notice  of  the  4th 
January,  1838,  and  the  defendants  Timothy  Bourne  and  Alfred  Williams 
Powles  undertaking  not  to  appeal  from  this  decree  (a),  declare  that  the 
principal  sum  of  £5800,  to  which  the  security  of  the  banking  company 
in  the  pleadings  mentioned  was  limited  by  the  mortgage  of  the  10th 
day  of  May,  1837,  was  satisfied,  or  reduced  by  the  payment  to  the  said 
banking  company  of  the  several  sums  of  £1850,  £2000,  and  £2100,  in 
the  pleadings  mentioned,  so  far  as  the  same  several  sums,  or  any  of  them, 
were  at  the  respective  times  of  the  payment  thereof,  or  are  now,  properly 
applicable  to  the  payment  of  principal  money  merely,  due  at  the  respec- 
tive times  of  such  payment  from  the  defendant  Hugh  Gore  to  the  said 
banking  company,  or  any  part  of  such  money,  other  than  monies  paid 
for  insurance  of  the  premises  from  fire.  Refer  it  to  the  Master  to  take 
an  account  of  what  is  due  to  the  said  banking  company  from  the  defend- 
ant Hugh  Gore  on  the  said  security,  having  regard  to  the  proviso  limiting 
the  said  security  to  £5800,  and  to  the  above  declaration  in  reference 
thereto,  and  having  regard  also  to  the  receipt  of  the  said  sums  of  £1850, 
£2000,  and  £2100,  by  the  said  banking  company  on  account  of  the 
said  security,  and  to  the  respective  times  at  which  the  said  several  sums 
were  respectively  received;  and,  upon  the  request  of  the  defendants, 
Timothy  Bourne  and  Alfred  Williams  Powles,  let  the  Master  inquire 
whether  any  and  what  sums  have  been  properly  expended  by  the  said 
banking  company  on  the  property  comprised  in  their  said  security,  or 
any  and  what  part  thereof,  and  in  what  manner,  and  for  what  purposes 
and  under  what  circumstances ;  and  at  the  like  request  let  the  Master 
also  inquire  whether  any  and  what  sums  have  been  expended  on  the 
said  premises  by  the  said  banking  company  by  which  the  value  of  the 
property  has  been  increased,  and  in  what  manner  and  for  what  purpose 
and  under  what  circumstances.  Such  inquiries  to  be  without  prejudice 
to  any  question  of  law  or  equity,  &c«  &c. 


(a)  The  prefatory  words  were 
added  by  the  parties  after  the  Vice- 


Chancellor  had  delivered  the  mi- 
nutes. 
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Parker  v.  March  ant.  March  6  th,  7  th. 

JtiOBERT  PARKER,  by  his  will,  after  bequeathing  van-  Under  a  devise 
ous  pecuniary  legacies,  and  giving  to  his  brother-in-law  Sir  megguagef, 
Timothy  Shelley,  Bart.,  and   Sir  John  Shelley  Sidney,  |^^eal 
Bart.,  all  the  rest  and  residue  of  his  ready  money,  securi-  estate:— Held, 

,       J  ,  ..,*,.  •  that  chattel 

ties  for  money,  and  monies  in  the  funds,  in  trust  to  invest  leaseholds  of 
the  same  in  their  joint  names  for  the  benefit  of  his  wife  ^^^  ™he 
for  her  life,  and  after  her  decease  for  the  benefit  of  his  time  of  making 

'  his  will  and 

cousins  Thomas  Marchant  and  John  Marchant,  the  chil-  of  his  death  did 
dren  of  his  late  cousin  William  Marchant,  and  the  chil-  "°  p  *  /  . 
dren  of  his  late  cousin  Mary  Knight,  in  equal  shares,  in  the 
manner  stated  in  the  former  report  of  this  case  (a),  pro- 
ceeded in  the  following  terms : — "  The  share  of  such  child 
or  children  as  shall  be  under  the  age  of  twenty-one  years, 
when  the  same  shall  become  transmissible  by  the  decease 
of  my  said  dear  wife,  shall  be  paid  into  the  hands  of  the 
natural  parent,  or  next  of  kin,  or  guardian  appointed,  as 
the  case  may  be ;  and  I  do  direct  that  the  receipt  or  re- 
lease of  each  of  the  said  parties,  children,  parents,  or  others 

(a)  See  ante.  Vol.  1,  p.  291.  1.  The  matter  whereof  it  is  made. 

The  judgment  of  the  Vice-Chan-  2.  The  form  thereof.    3.  The  office 

cellor,  upon  the  matters  there  dis-  whereunto  it  is  used, 

cussed,  was  affirmed  by  the  Lord  Phil.    Proceed  to  the  explication 

Chancellor  in  April,  1843.   (See  6  of  the  first  member. 

Jurist,  458).  Upon  the  question,  so  Scho.   The  matter  whereof  the 

much  agitated  both  at  the  original  journal  is  made  may  be  drawn  to 

hearing  and  on  the   appeal,  viz.  five  chief  branches  :  for  it  proceed- 

whether  a  bequest  of"  ready  money"  eth,   1.  From  the  inventory;    2. 

comprehends  money  at  a  banker's,  from  traffick's  continual  exercise, 

the  following  dialogue  from  Ma-  &c.&c. 

Ignee'e  Lex  Mercatoria  seems  ap-  Phil.  Goon  with  the  first  branch, 

plicable: —  Scho.  A  usual  inventory  gene- 

PhUomathy.    What  things  are  rally  consisteth  in  stocks  increasing 

most  requisite  in  the  journal  to  be  improperly  by  means  of,  1.  Reedy 

noted  ?  money ;  and  that  in  cash,  in  bank,  or 

Schoole-partner.    Three  notable  both.    2.  Wares  remaining  unsold 

things  are  to  be  noted  in  the  journal :  &c. 

VOL.  II.  U                                            N.  C  C 
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1843.  respectively,  shall  be  a  sufficient  discharge  to  my  said 
trustees  for  such  share  or  shares  respectively,  and  that 
they  shall  not  be  accountable  for  any  more  of  my  personal 
estate  than  shall  come  to  their  respective  hands.  As  to  my 
messuages,  lands,  tenements,  and  real  estate,  I  do  dispose 
thereof  as  follows : — I  give  and  devise  unto  the  said  Sir 
Timothy  Shelley  and  Sir  John  Shelley  Sidney  and  their 
heirs  all  those/'  &c.  [Here  followed  an  enumeration  of 
various  messuages  and  lands :  see  ante,  vol.  1,  p.  291.] 

The  messuages  and  lands  enumerated  in  the  will  being 
all  of  freehold  or  copyhold  tenure,  and  the  testator  having 
been  possessed  at  the  date  of  his  will  of  certain  leasehold 
estates  held  for  years,  the  Vice-chancellor  at  the  hearing 
of  the  cause  directed  a  case  to  be  stated  for  the  opinion 
of  a  Court  of  law,  upon  the  question  whether  the  leasehold 
properties  or  either  and  which  of  them  passed  under  the 
testator's  will  to  Sir  Timothy  Shelley  and  Sir  John  Shelley 
Sidney  (a). 

It  should  be  here  mentioned  that  in  addition  to  the  lease- 
hold property  at  Brighton  referred  to  in  the  former  report 
of  this  case,  the  testator  was  at  the  date  of  his  will  pos- 
sessed^ a  leasehold  house  in  the  Circus  at  Bath;  the  par- 
ticulars relating  to  which  are  shortly  noticed  in  the  judg- 
ment on  the  present  hearing. 

The  case  was  argued  before  the  Court  of  Common  Pleas. 
After  argument  the  learned  Judges,  Tindal,  C.  J.,  Erskine, 
J.,  Maule,  J.,  and  Cresswell,  J.  certified  that  neither  of  the 
leasehold  properties  mentioned  in  the  case  passed  under 
the  will  to  Sir  T.  Shelley  and  J.  Shelley  Sidney. 

The  cause  now  came  on  for  hearing  upon  the  question 
of  the  confirmation  of  the  certificate. 

Mr.  Lovat,  for  the  plaintiff. 

Mr.  Simpkinson,  Mr.  Bethel^  Mr.  Kenyan  Parker,  Mr. 

(a)  Ante,  Vol.  1,  p.  311. 
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Koe,  Mr.  Wilcock,  Mr.  Hood,  Mr.  Boyle,  Mr.  Stone,  Mr. 
Pitman,  Mr.  What  ley,  Mr.  Z*t0t*,  and  Mr.  Tripp  appeared 
for  the  several  other  parties. 

It  was  argued  against  the  certificate,  that  the  words 
"real  estate"  must  have  been  intended  to  comprehend 
every  thing  in  the  nature  of  realty  of  which  the  testator 
was  possessed,  and  therefore  leasehold;  and  in  support  of 
this  construction  reliance  was  placed  on  the  cases  of  Day 
v.  Trig  (a)  and  Lane  v.  Earl  Stanhope  (&).  The  cases  of  Tur- 
ner v.  Husler  (c),  Lowther  v.  Cavendish  (d),  and  Addis  v. 
Clement  (e)  were  also  referred  to.  It  was  also  contended  that 
the  word  "  heirs  "  was  not  used  by  the  testator  in  its  strict 
technical  sense,  and  might,  taking  into  consideration  the 
whole  tenor  of  the  will,  be  fairly  applied  to  leaseholds.  In 
Thompson  v.  Lawley  (/)  and  Pistol  d.  Randal  v.  Riccard- 
son  [g),  the  limitations  could  not  with  any  propriety  be  so 
applied.  The  Court  would  be  disposed  as  far  as  possible 
to  limit  the  rule  laid  down  in  Rose  v.  Bartlett  (A). 


1843. 


The  Vice-chancellor. — It  has  been  argued  that  the  March  7th. 
testator  has  given  to  his  wife  for  her  life  his  leasehold  as 
well  as  freehold  and  copyhold  estates,  including  in  that 
gift  not  only  a  valuable  leasehold  estate  at  Brighton  but 
also  this  property,  which,  if  I  recollect  right,  I  desired  to 
be  inserted  in  the  schedule  to  the  case  laid  before  the 
Judges  as  belonging  to  him  at  the  time  of  making  his 
will,  namely,  a  house  in  the  Circus  at  Bath  in  which  he 
resided  during  part  of  his  life,  and  which  was  held  by  him 
at  rack-rent  for  a  term  of  twenty-one  years  from  Lady-day, 
1818,  eleven  years  of  which  had  elapsed  at  the  date  of  his 


(a)  1  P.  W.  286. 

@)6T.  R.345. 

(c)  1  Bro.  C.  C.  78. 

(<f )  Ambl.  356 ;  1  Eden,  99. 

(e)2P.  W.456. 


(/)2B.&P.303. 
(g)  2  P.  W.  459,  n  j  1  H.  Bl.  26, 
n.;3Dougl.361. 
(A)  Cro.  Car.  292. 
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1843.  will.  The  contention  therefore  is,  that  a  life  estate  for  the 
wife  was  created  in  this  eleven  years1  term  at  rack-rent — an 
observation  not  perhaps  of  great  weight,  but  which  never- 
theless suggests  itself. 

The  testator  begins  the  gift  with  that  which  seems  to 
me  to  be  the  key  to  the  whole.  After  closing  a  perfectly 
distinct  subject  he  says,  "  As  to  my  messuages,  lands,  tene- 
ments, and  real  estate/'  not  saying  "  freehold,"  (he  had  in 
fact  both  freehold  and  copyhold  of  inheritance),  but  "  as  to 
my  messuages,  lands,  tenements,  and  real  estate,  I  do  dis- 
pose thereof  as  follows."  Now,  it  cannot,  I  think,  be  very 
reasonably  contended,  the  words  "  real  estate  "  being  here 
last,  that  the  words  "  messuages,  lands,  tenements  "  occur- 
ring before  them,  can,  upon  any  principle,  independently 
of  Rose  v.  Bartlett,  be  held  to  mean  or  include  chattel 
leaseholds.  All  that  he  here  describes  must  I  conceive  be 
taken  to  be  real  estate,  and  then  he  disposes  "  thereof  as 
follows ;"  that  is  to  say,  he  disposes  of  that  which  he  has 
before  said  is  real  estate.  Then  he  goes  on  and  devises  to 
the  trustees  in  the  manner  which  has  been  stated.  The 
observations  of  the  Judges,  particularly  Lord  Eldon,  in  the 
case  of  Thompson  v.  Lawley  (a),  though  that  case  may  be 
thought  different  in  its  circumstances  from  the  present, 
are  not  inapplicable  to  this  will.  The  same  remark  may 
be  made  as  to  Arkett  v.  Fletcher  (&),  before  the  present 
Vice-Chancellor  of  England, — a  case  deserving  attention. 
Here  the  use  of  the  word  "heirs"  without  the  words 
"  executors  and  administrators,"  the  enumeration  of  par- 
ticulars that  the  testator  has  made,  and  the  omission  of 
any  specific  mention  of  the  Circus  house  and  Brighton 
property,  seem  to  me,  especially  when  considered  in  con- 
nection with  the  rule  in  Rose  v.  Bartlett,  a  rule  in  force 
for  the  purpose  at  least  of  construing  this  instrument,  to 
strengthen,  if  it  could  be  requisite  to  strengthen,  the  argu- 

(a)  2  B.  &  P.  303.  (b)  10  Sim.  299. 
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ment  against  including  the  chattel  leaseholds  under  the  1843. 
words  "  and  all  other  my  messuages/'  and  so  on ;  that  is, 
against  holding  that  these  general  expressions  were  meant 
to  be  used  for  any  other  purpose  than  that  of  surely  and 
clearly  including  all  the  real  estates.  On  the  whole,  inde- 
pendently of  the  great  weight  belonging  to  the  united 
opinion  of  the  four  learned  Judges,  whose  certificate  is 
before  me,  I  come  to  the  same  conclusion  as  they  have 
done,  and  cannot  refuse  to  confirm  their  certificate. 


MEMORANDA. 


At  the  end  of  Hilary  Term,  1843,  John  Barnard  Byles, 
Esq.,  of  the  Inner  Temple,  was  called  to  the  degree  of  the 
coif,  and  gave  rings  with  the  motto  "Metuit  secundis" 

In  Easter  Term,  Digby  Caley  Wrangham,  Esq.,  of  Gray's 
Inn,  Serjeant  at  Law,  was  appointed  one  of  her  Majesty's 
Serjeants.  At  the  same  time,  Sir  Gregory  AUnutt  Lewin, 
Knt.,  of  the  Middle  Temple;  the  Hon.  John  Chetwynd 
Talbot,  of  Lincoln's  Inn;  Samuel  Martin,  Esq.,  of  the 
Middle  Temple ;  John  Arthur  Roebuck,  Esq.,  of  the  Inner 
Temple;  and  William  Henry  Watson,  Esq.,  of  Lincoln's 
Inn,  were  appointed  her  Majesty's  counsel 
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March  314.  HOWELL  V.  TYLER. 

The  costs  of  a      ±HE  bill  was  filed  in  1830  against  Thomas  Tyler,  the 

London  attor-      ,.,-„. 

ney  attending  heir  at  law  of  Thomas  Tyler  the  younger,  and  against  Jane 
a  a>mmiuion  °  Tyler,  Morgan  Evans,  and  Mary  his  wife,  who  were  per- 
nadonof"™!"  80n8  "atere8'ed  in  and  representing  the  real  and  personal 
neues  in  the  estate  of  Thomas  Tyler  the  younger,  praying  payment  of  a 
under  special  sum  of  £300  bequeathed  to  them  by  the  will  of  Thomas 
i^JJJ  Tyler  the  elder  dated  in  1788,  which  sum  Thomas  Tyler 
taxation  of  costs  the  younger,  who  was  executor  of  Thomas  Tyler  the  elder, 
and  party.  was  alleged  to  have  retained,  upon  an  agreement  under  his 

cuiar  circum-  "    signature  charging  his  real  and  personal  estate  with  the 
&twed     payment  thereof, 
the  commission-       The  defendants  resisted  the  plaintiff's  bill,  on  the  ground 

er  a  small  fee 

for  perusing  the  that  the  estate  of  Thomas  Tyler  the  elder  was  insolvent, 
pleadings.  and  that  the  aUege^  agreement  of  Thomas  Tyler  the 

younger  was  not  genuine,  the  signature  thereto,  purport- 
ing to  be  his  signature,  being  a  forgery. 

In  September,  1841,  the  defendants  employed  Messrs. 
Johnson,  Son,  &  Weatherall,  of  the  Inner  Temple,  tQ  act 
as  their  solicitors  in  the  subsequent  defence  in  this  suit. 
In  the  same  month,  the  plaintiff's  solicitor,  who  resided  at 
Neath  in  the  county  of  Glamorgan,  one  hundred  and 
ninety-eight  miles  from  London,  gave  notice  to  Messrs. 
Johnson  &  Co.  of  his  intention  to  execute  the  commission 
issued  by  him  in  the  cause  at  Neath. 

In  consequence  of  this  notice  Mr.  Weatherall  went  from 
London  to  Neath  and  attended  the  execution  of  the  com- 
mission ;  being  absent  from  London  seven  days. 

The  cause  came  on  for  hearing  on  the  2nd  December, 
1841,  when  certain  inquiries  were  directed;  and  Thomas 
Tyler  the  heir  admitting  the  will  of  Thomas  Tyler  the 
younger,  the  bill  was  dismissed  against  him  with  costs, 
without  prejudice  to  the  question  by  whom  and  out  of 
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what  fund  the  costs  were  ultimately  to  be  paid;  and  it         1843. 
was  referred  to  the  Master  to  tax  those  costs. 

The  plaintiffs  then  abandoned  the  suit  and  did  not  draw 
np  the  decree. 

The  defendants'  solicitors  then  carried  into  the  Master's 
office  a  bill  of  costs  on  behalf  of  the  defendant  Thomas 
Tyler,  wherein  they  charged  the  sum  of  13/.  4*.  for  the 
expenses  and  journey  of  Mr.  Weatherall  to  Neath  and 
back,  one-third  of  which  was  claimed  by  them  as  the  costs 
of  Thomas  Tyler.  This  claim  was  opposed  by  the  plaintiffs 
on  the  ground  that  the  defendants  could  only  be  allowed, 
as  between  party  and  party,  to  attend  the  execution  of  the 
commission  by  an  agent. 

In  this  state  of  things,  the  Master  (Dowdeswell)  de- 
sired that  evidence  should  be  laid  before  him  to  shew  the 
propriety  of  the  journey.  Accordingly  an  affidavit  was  made 
by  Mr.  Weatherall,  from  which"  it  appeared  that  when  the 
deponent  and  his  partners  were  first  introduced  into  the 
cause,  they  found  that  the  defendants'  counsel  had  advised 
that  it  was  unnecessary  for  them  to  enter  into  evidence ;  but 
that,  not  being  satisfied  with  this  advice,  the  deponent  and 
his  partners  prepared  a  case  and  laid  the  pleadings  before 
another  counsel,  who  advised  that  it  would  be  necessary  for 
them  not  only  to  examine  witnesses,  but  to  cross-examine 
the  witnesses  of  the  plaintiff;  and  that  it  was  also  necessary 
that  a  notice  to  produce  the  alleged  agreement,  as  well  on 
the  execution  of  the  commission  as  on  the  hearing  of  the 
cause,  should  be  served  and  proved;  and  further,  that  proof 
should  be  given  of  the  death  of  a  witness  to  certain  bonds 
proved  for  the  defendants.  The  affidavit  also  contained  a 
statement  that,  from  the  great  lapse  of  time  since  the 
death  of  Thomas  Tyler  the  son,  which  took  place  in  1809, 
the  defendants  were  unable  to  give  the  deponent  the  name 
and  address  of  any  persons  to  be  called  as  witnesses  on 
their  behalf,  and  therefore  it  became  necessary  to  make 
many  personal  inquiries;  that  it  was  also  necessary  to 
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1843.  search  for  and  procure  the  certificate  of  one  Hopkin 
Llewellyn,  who  was  buried  about  fourteen  miles  from 
Neath;  that  the  deponent  procured  this  certificate  and  was 
examined  under  the  commission  to  verify  it,  and  also  to 
prove  the  notice  to  produce  the  agreement.  The  deponent 
then  stated  that  had  he  not  procured  such  certificate,  the 
defendants  would  have  been  obliged  to  employ  an  agent 
to  search  for  and  procure  the  certificate  and  make  the  in- 
quiries; but  that  such  agent  would  have  had  to  attend  the 
commission  as  a  witness  and  be  paid  as  a  witness,  and  that 
he  could  not,  in  the  judgment  of  the  deponent,  have  made 
the  proper  inquiries  without  perusing  the  pleadings  and 
informing  himself  of  the  points  in  the  cause;  and  that  no 
agent  for  the  usual  charges  would  have  interested  himself 
sufficiently  to  benefit  the  defendants  in  their  defence.  The 
deponent  then,  after  mentioning  other  steps  which  would 
have  been  necessary  if  an  agent  had  been  employed,  and 
after  stating  that  he  had  been  the  means  of  having  the 
commission  executed  by  two  commissioners  instead  of  four, 
alleged  that  in  his  judgment  the  journey  was  indispensable, 
and  a  saving  of  expense,  and  that  by  the  means  aforesaid 
the  defendants  were  enabled  to  make,  and  did  make,  a  suc- 
cessful defence  in  the  suit. 

Master  JDowdeswell,  having  taken  time  to  consider  the 
case,  gave  a  written  judgment  upon  it,  as  follows  :  — 

On  considering  Mr.  Weatherall's  affidavit,  I  am  of 
opinion  that  the  expenses  of  his  journey  to  Neath  &c. 
may  be  allowed.  It  is  admitted  that  his  attendance  as  a 
witness  was  necessary,  but  it  is  urged  that  an  agent  ought 
to  have  been  employed  who  could  have  acted  as  the  solici- 
tor. I  very  much  doubt  however,  whether  under  the  cir- 
cumstances here  stated  any  expense  would  have  been 
saved  by  the  employment  of  an  agent;  and  as  I  do  not 
understand  the  rule,  that  the  costs  of  a  London  attorney 
attending  the  execution  of  a  commission  in  the  country 
shall  not  be   allowed  on  taxation  of  costs  as  between 
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party  and  party,  to  be  so  imperative  as  not  to  be  relaxed      ^  1843. 
under  circumstances,  in  this  case  I  think  there  are  cir- 
cumstances which  sufficiently  shew  that  it  ought  to  be 
relaxed. 

In  accordance  with  this  decision  Master  Dowdeswell 
made  his  report,  whereby  he  stated  the  result  of  the  taxa- 
tion of  the  costs  of  the  defendant  Thomas  Tyler:  allowing 
therein  to  that  defendant,  as  between  party  and  party,  the 
sum  of  4/.  8*.  as  his  share  of  the  before-mentioned  sum  of 
13/.  4*.    This  report  was  confirmed. 

The  cause  being  set  down  for  hearing  for  further 
directions  by  the  remaining  defendants,  such  hearing 
came  on  before  Knight  Bruce,  V.  C.  on  the  14th  Novem- 
ber, 1842,  when,  the  plaintiffs  not  appearing,  it  was 
ordered  that  the  bill  should  stand  dismissed  as  against 
the  remaining  defendants,  with  costs  to  be  taxed  by  the 
taxing  Master  in  rotation,  and  that  the  plaintiffs  should 
pay  those  defendants  such  costs  when  taxed. 

In  consequence  of  this  decree  the  remaining  defendants 
laid  before  the  taxing  Master  a  bill  of  costs,  wherein  they 
claimed  to  be  allowed  &l.  16*.,  the  balance  of  the  sum  of 
13/.  4*.  allowed  by  Master  Dowdeswell  for  travelling  ex- 
penses, as  before  mentioned,  and  in  support  of  such  claim 
they  produced  before  the  taxing  Master  the  before-men- 
tioned affidavit  of  Mr.  Weatherall  and  the  written  judg- 
ment of  Master  Dowdeswell;  and  amongst  other  reasons 
which  they  urged  to  shew  that  their  rights  and  interests 
could  not  have  been  properly  protected  by  an  agent;  they 
represented,  as  the  fact  was,  that  on  the  execution  of  the 
commission  their  solicitor  was  served  with  a  notice  that  a 
witness  who  had  been  subpoenaed  on  their  behalf  was 
under  examination  on  the  part  of  the  plaintiffs;  upon 
which  their  solicitor  caused  that  person  to  be  cross-ex- 
amined, and  the  cross-examination  was  read  to  this 
Court;  and  they  submitted  that  inasmuch    as  such  a 
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Howell 

9. 

Tylxb. 


1843.  proceeding  could  not  have  been  anticipated,  no  agent 
could  have  been  instructed  so  as  to  meet  such  a  state  of 
circumstances. 

The  taxing  Master,  after  hearing  the  case,  admitted  that 
the  defendants'  solicitor  did  quite  right  to  take  the  journey 
on  behalf  of  his  clients,  and  expressed  his  opinion  that  the 
expenses  of  it  would  be  allowed  as  between  solicitor  and 
client;  he,  however,  decided  that  as  between  party  and 
party  no  such  allowance  could  be  made,  and  he  disallowed 
the  whole  of  the  sum  of  8J.  16*.  He  also,  though  taking 
into  account  the  supposed  expense  of  employing  an  agent, 
refused  to  allow  anything  for  the  supposed  agent's  reading 
the  pleadings  and  papers  in  the  cause.  I 

The  defendants  now  presented  their  petition  to  the  I 

Court,  by  which  they  submitted  that  in  taxing  their  costs, 
as  between  party  and  party,  the  taxing  Master  ought  to 
have  allowed  them  the  sum  of  8L  16*.,  being  their  propor- 
tion of  the  before-mentioned  sum  of  13J.  4*.,  the  amount  of 
the  travelling  expenses,  and  14*.  being  their  proportion  of  a 
guinea  which  had  been  charged  by  their  commissioner  for 
reading  the  pleadings,  and  thereby  enabling  himself  to 
discharge  his  duty  as  a  commissioner.  The  petitioners 
prayed  for  liberty  to  except  to  the  taxing  Master's  certifi- 
cate, and  that  it  might  be  referred  back  to  him  to  review 
his  taxation. 

Mr.  Simpkinson  and  Mr.  Bacon,  for  the  petition. 

Mr.  W.  M.  James,  contri. 

The  Vice-Chancellob. — In  the  absence  of  any  autho* 
rity  on  the  first  point  except  that  of  the  two  Masters, 
who  differ  in  opinion,  and  there  being  no  evidence  but 
Mr.  WeatheralTs  affidavit,  I  must  decide  as  I  best  can 
between  the  parties  upon  the  materials  before  me. 
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It  appears  to  me  that  it  cannot  be  an  universal  rule  that  1843. 
in  a  case  where  a  London  solicitor  has  the  conduct  of  a 
cause,  that  solicitor  should  not  be  allowed  to  attend  a 
commission  to  examine  witnesses  in  the  country.  On  the 
other  hand  it  is  clearly  not  an  universal  rule  that  he  should 
be  allowed  to  do  so.  I  agree  with  Master  Dowdeswell  that 
it  must  depend  on  the  circumstances  of  each  case. 

Having  regard  to  the  uncontradicted  statement  in  Mr. 
WeatheralTs  affidavit,  I  come  to  the  same  conclusion  in  this 
particular  case  as  Master  Dowdeswell  did.  Therefore,  in 
this  case,  the  allowance  ought  to  be  made;  but  there  must 
be  a  deduction  of  expenses  which  would  not  have  been 
allowed  if  the  travelling  expenses  had  been  originally 
allowed. 

As  to  the  other  point,  namely  the  charge  for  reading 
the  pleadings,  I  am  in  the  same  condition  as  to  authority 
and  evidence  as  on  the  first  point,  and  must  therefore 
judge  for  myself.  I  may  however  say,  that  the  case  before 
Master  Dowdeswell  was  conducted  by  the  same  solicitors 
who  now  conduct  it,  and  that  the  same  solicitors  for  the 
respondents  who  did  object  to  the  travelling  expenses,  and 
did  take  the  opinion  of  the  Master  upon  that  charge,  did 
not  object  to  this.  That  shews  that  it  was  not  considered 
very  remarkable  that  such  a  charge  should  have  been  in- 
cluded in  the  bill  of  costs  between  party  and  party.  In 
the  absence  of  authority  on  the  subject,  I  do  not  think  it 
unreasonable  that  this  moderate  allowance  should  be  given 
in  addition  to  the  two  guineas  a  day  received  by  the  com- 
missioner; therefore  allow  the  fourteen  shillings. 
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*    .,  0/SJ.  Daniel  v.  Wabben. 

April  26m.     _ 

z  Testator  be.  RlCHARD  HOUSE,  by  his  will,  dated  the  8rd  of  Pe- 
^a0fe2oSc5.  bruary,  1837,  and  executed  so  as  to  pass  real  estates,  after 
ln\  ^^nd'if"  ^^nS  cer*wn  pecuniary  legacies,  gaye  as  follows :  "I  giye 
she  should  die  and  bequeath  unto  John  Daniel,  Matthew  Davies,  and  the 
any  Israe^oat-  *tev«  Edward  Ludlow,  the  sum  of  £2000  in  trust  for  my 

$$£*& °f  niece'  Sarah  Maria  Warren>  not  *°  be  subject  to  the  debts 
trust  for  his  or  control  of  any  husband  the  said  Sarah  Maria  Warren 
niece  being  un-  may  have :  and  if  the  said  Sarah  Maria  Warren  should  die 
tfeWthaTshe    without  leaving  any  issue  to  attain  the  age  of  twenty-one 

wiute°Tertedb"  J****'  ^en  *n  trust  *0T  my  8*8ter*  Sarah  Warren,  not  to  be 

interest  in  the  subject  to  the  debts  or  control  of  her  present,  or  any  future 

N    Upon  the  husband  the  said  Sarah  Warren  may  have.    I  give  all  my 

awU]U2lw0f  otber  property,  of  every  description  and  denomination, 

that  chattel  unto  John  Daniel,  Matthew  Davies,  and  the  Rev.  Edward 

leaseholds  were 

to  be  enjoyed  Ludlow,  in  trust  for  my  sister,  Sarah  Warren,  not  to  be 
tenant  for  fife  *  subject  to  the  debts  or  control  of  her  present,  or  any  fu- 
of  the  residuary  j^re  husband  the  said  Sarah  Warren  may  have:  and  after 

real  and  per*  J  ' 

sonai  estate.       the  death  of  my  sister,  Sarah  Warren,  then  in  trust  for  my 
c*6v* .  ^>J.  niece,  Sarah  Maria  Warren,  not  to  be  subject  to  the  debts 

yu~~ .  J  zi  or  control  of  any  husband  that  Sarah  Maria  Warren  may 

have;  and,  after  her  death,  unto  her  children  in  equal 
N  shares  and  proportions ;  and  in  the  event  of  the  said  Sarah 

Maria  Warren  dying  without  leaving  issue  to  attain  the 
age  of  twenty-one  years,  the  whole  of  the  property  to  be 
sold  by  public  auction;  and  £1000  I  give  and  bequeath 
unto  the  trustees  of  my  will  in  equal  shares,  and  the  re- 
mainder of  the  property  I  give  and  bequeath  in  equal 
shares  to  the  six  following  persons,  viz.  John  House,  Roger 
House,  and  Samuel  House,  sons  of  the  late  James  House, 
and  Roger  House,  of  Warminster,  son  of  the  late  Roger 
House,  and  to  John  Sturgis  and  Henry  Sturgis,  sons  of 
the  late  Thomas  Sturgis. 
The  testator  died  on  the  18th  February,  1887.    At  the 
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date  of  his  will  and  death  he  was  seised  of  certain  freehold  1843. 
estates  in  fee  simple,  and  certain  copyhold  estates,  held  for 
lives,  and  was  also  possessed  of  considerable  personal  estate, 
including  certain  leaseholds  held  by  him  for  the  respective 
residues  of  certain  terms  of  ninety-nine  years,  determin- 
able on  the  failure  of  lives.  The  leases  were  not  renewable. 
The  bill  was  filed  by  the  trustees  and  executors  of  the 
testator's  will  against  Peter  Warren,  and  Sarah  his  wife, 
Sarah  Maria  Warren,  and  the  other  legatees  named  in  the 
will,  praying  to  have  the  trusts  of  the  will  carried  into  exe- 
cution. The  questions  argued  at  the  hearing  were,  first, 
what  interest  Sarah  Maria  Warren  took  under  the  will  in 
the  legacy  of  £2000 ;  and  secondly,  whether  the  leasehold 
estates  ought  to  be  sold  immediately,  and  the  produce  in- 
vested in  the  £3  per  cents,  so  as  to  apportion  the  benefit 
of  it  between  all  parties,  or  whether  the  tenants  for  life 
were  entitled  to  the  rents  in  specie. 

Mr.  Lewin,  for  the  plaintiffs. 

Mr.  Simpkinson  and  Mr.  William  Tayler,  for  the  defend- 
ants, Peter  and  Sarah  Warren. — First,  as  to  the  sum  of 
£2000,  there  is  a  gift  of  it  over  to  Sarah  Warren,  in  the 
event  of  Sarah  Maria  Warren  dying  without  leaving  issue 
who  attain  twenty-one,  let  that  event  happen  when  it  may. 
The  words,  therefore,  which  imply  an  absolute  gift  of  the 
£2000  to  Sarah  M.  Warren,  are  cut  down  by  those  which 
follow. 

With  respect  to  the  leaseholds  which  are  included  in  the 
gift  of  all  the  testator's  other  property,  they  are  to  be  sold 
after  the  death  of  Mrs.  Warren  and  her  daughter,  and  then 
only.  It  is  clear,  therefore,  that  the  tenants  for  life  are  to 
enjoy  this  property  in  specie.  Alcoch  v.  Sbper(a)  is  ex- 
pressly in  point. 

(a)2Myl.&  K.699. 
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1843.  Mr.  Dixon,  for  the  defendant,  Sarah  Maria  Warren,  upon 

the  first  point,  contended,  that  she  took  an  absolute  interest 
in  the  £2000.     Upon  the  second  point  he  cited  Bethune  v. 


Mr.  Berkeley,  for  the  defendants,  John  House  and  others. 
— It  is  necessary  for  the  trusts  of  the  will  that  the  pro- 
perty should  be  sold  immediately.  No  case  has  gone  the 
length  of  deciding,  that,  where  a  particular  time  has  been 
appointed  for  the  sale,  the  property  shall  not  be  sold  before 
that  time  if  necessary.  The  testator  did  not  mean  that 
the  property  should  not  be  converted  until  the  period  men- 
tioned, but  that  it  should  not  be  unconverted  after  that 
period.  In  the  cases  cited  the  clear  rents  were  directed  to 
be  enjoyed  in  specie.  In  Mills  v.  Mills  (b),  which  was  a 
stronger  case  than  this,  it  was  held  that  the  property  should 
be  converted. 

Mr.  Tripp,  for  defendants,  in  the  same  interest. — In 
order  to  prevent  conversion  there  must  be  a  plain  indica- 
tion in  the  will  that  the  property  is  not  to  be  converted. 
In  all  the  recent  cases  where  it  has  been  held  not  to  be 
converted,  there  has  been  an  express  reference  to  the  pro- 
perty in  specie  under  the  words  "  rents/'  "  dividends/' 
&c  In  this  case  the  only  apparent  ground  for  direct- 
ing the  sale  at  the  particular  time  mentioned  is  the  pre- 
vention of  disputes  between  the  parties  interested  in  the 
property;  but  the  same  reason  applies  to  an  immediate 
sale. 

At  the  close  of  the  argument  the  Vice-chancellor  asked 
the  counsel  for  the  various  parties  whether  their  object  was 
to  have  the  estate  of  the  testator  administered,  or  merely  to 
obtain  a  declaration  of  construction.  In  the  latter  case  he 
should  decline  making  a  decree  except  by  consent. 

(a)  1  Myl.  &  Cr.  114.  (b)  7  Sim.  501. 
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Mr.  Cooper,  amicus  curia,  upon  this  point  referred  to 
EBiotson  v.  Knowles  (a). 

The  counsel  for  all  parties  expressed  their  desire  to  take 
a  declaration  upon  the  construction  of  the  will  by  consent. 

The  Vice- Chancellor. — I  am  of  opinion  as  to  the  sum 
of  £2000  that  it  is  not  absolutely  vested.  The  only  question 
would  be,  whether  the  words,  "  and  if  the  said  Sarah  Maria 
Warren  should  die  without  leaving  issue  to  attain  the  age 
of  twenty-one  years,"  meant  this — "  if  she  should  die  in  my 
lifetime  without  leaving  issue."  I  am  of  opinion  upon  this 
will  that  they  do  not  so  mean;  and  that,  consequently, 
according  to  the  true  construction  of  the  will,  £2000  ought 
to  be  invested  and  the  income  paid  to  Sarah  Maria  Warren 
for  her  life,  or  until  further  order,  with  liberty  to  apply. 

With  regard  to  the  other  question,  the  rule  seems  tome 
accurately  laid  down  in  pp.  298  and  299  of  the  report  of 
Pickering  v.  Pickering,  on  appeal  (i).  There  Lord  Cotten- 
ham  says,  "  Very  nice  distinctions,  &c ."  [His  Honour 
here  read  Lord  Cottenham's  judgment  to  the  word  "  en- 
joyment," p.  299] .  Now,  as  I  have  said,  these  expressions 
seem  to  me  to  state  the  rule  with  accuracy.  It  is  therefore 
a  question  of  intention  upon  the  construction  of  the  par- 
ticular will.  I  confess  that  my  impression  is,  looking  at 
the  whole  of  this  will,  and  not  applying  my  observations  to 
any  other  will  or  to  any  other  case,  except  for  the  pur- 
pose of  discovering  those  principles  upon  which  all  men 

(a)  In  Chancery,  May  6th  and  gage  was  not  forfeited.  There 
July  29th,  1842.  In  this  case  a  being  no  relief  to  be  granted  by 
mortgagee  filed  his  bill  to  set  aside  way  of  foreclosure,  or  otherwise, 
a  voluntary  settlement  made  by  in  equity,  the  Vice-chancellor, 
the  mortgagor  of  the  mortgaged  Knight  Bruce,  declined  to  make 
premises.  It  appeared,  in  sub-  a  mere  declaration  that  the  set- 
stance,  that  the  legal  estate  in  the  tlement  was  void  as  against  the 
mortgaged  premises  was  vested  in  mortgagee. 
the  mortgagee,  but  that  the  mort-  (b)  4  Myl.  &  Cr.  288. 


Daniel 

v. 
Wabouen. 
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1843.  are  agreed,  (the  only  difficulty  being  in  their  application), 
that  there  is  to  be  found  in  this  will  an  expression  of  in- 
tention that  the  leasehold  property,  to  which  alone  the 
argument  is  confined,  should  be  specifically  enjoyed  and 
not  converted. 

It  is  an  admitted  state  of  things  that  the  testator  had 
both  freehold  and  chattel  leasehold  property.  The  relative 
positions  of  the  two  are  not  in  evidence,  nor  was  that  point 
relied  upon  in  argument ;  but  it  is  agreed  on  all  hands  that 
these  two  species  of  property  he  had,  and  I  must  take  it  to 
be  agreed  that  these  two  properties  are  not  required  to  be 
resorted  to  for  the  purpose  of  paying  debts  and  legacies ; 
and  then  I  find  him  using  this  expression — "  I  give  all  my 
other  property  of  every  description  and  denomination." 
That  must  include  both  freehold  and  leasehold;  shew- 
ing that  he  had  an  impression  on  his  mind  that  the  two 
species  of  property  were  to  form  one  mass  for  a  particular 
purpose.  He  then  gives  them  to  trustees,  not  to  sell,  but 
"  in  trust  for  my  sister,  Sarah  Warren ;"  in  effect,  there- 
fore, giving  that  united  property  to  his  sister,  Sarah  War- 
ren, "  not  to  be  subject  to  the  debts  or  control  of  her  present 
or  any  future  husband,  and  after  the  death  of  my  sister, 
Sarah  Warren,  then  in  trust  for  my  niece,  Sarah  Maria 
Warren,  not  to  be  subject  to  the  debt  or  control  of  any 
husband  that  Sarah  Maria  Warren  may  have,  and  after  her 
death  unto  her  children  in  equal  shares  and  proportions ; 
and  in  the  event  of  the  said  Sarah  Maria  Warren  dying 
without  leaving  issue  to  attain  the  age  of  twenty-one  years, 
the  whole  of  the  property  to  be  sold  by  public  auction;" 
and  so  on. 

Now,  a  very  fair  remark  was  made  in  the  argument,  I 
think  by  Mr.  Tripp,  that  the  object  of  the  testator  in  men- 
tioning the  sale  there  was,  not  as  indicating  an  intention 
that  there  was  to  be  no  sale  or  conversion  in  any  other 
event,  but  for  the  purpose  of  preventing  disputes  between 
persons  whom  he  might  suppose  likely  to  have  a  dispute  as 
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to  the  division  of  the  property.    It  may  be  observed,  how-        1843. 
ever,  that  there  was  a  possible  division  between  the  chil- 
dren of  Sarah  Maria  Warren,  and  yet  the  testator  does  not 
express  any  such  intention  or  wish  with  regard  to  them. 

Upon  the  whole,  it  appears  to  me,  that  the  fair  conclu- 
sion to  be  drawn  from  the  will  is,  that  there  was  to  be  no 
sale  or  conversion,  either  of  the  real  or  leasehold  property 
thus  given  together,  before  the  event  which  is  there  men- 
tioned; and  that,  at  that  time,  and  not  before  that  time, 
both  species  of  property  were  to  be  sold  together.  My 
impression,  therefore,  is,  on  this  particular  will,  that 
there  is  an  expression  of  intention  that  the  leasehold  pro- 
perty should  be  enjoyed  in  specie  by  the  sister  and  her 
daughter. 

Thb  counsel  for  all  parties  requesting  the  Court  to  declare  the  con- 
struction of  the  will  in  that  respect,  and  the  Court  consenting  to  do  so, 
declare  that  the  legacy  of  £2000  is  not  absolutely  vested  in  Sarah  Maria 
Warren,  but  that  she  is  entitled  to  the  income  thereof  for  her  life,  or  until 
further  order,  and  let  it  be  invested  accordingly.  Declare  that,  as  be- 
tween the  persons  to  whom  the  residue  is  given,  the  chattel  leasehold 
estate  is  not  saleable,  but  ought  to  be  enjoyed  by  Sarah  Warren  for  her 
life,  and  after  her  death  according  to  the  will.  Take  the  ordinary  ac- 
counts of  the  testator's  estate,  unless  all  parties  waive  the  accounts  and 
the  executors  submit  to  an  immediate  decree. 


Bradshaw  v.  Thompson. 

WMay  5tM. 
1LLIAM  WATERS,  by  his  will,  dated  the  15th  De-  Under* be- 

cember,  1887,  after  giving  certain  specific  legacies,  di-  Jj^I^S*1" 
rected  as  follows:  "And  the  remainder  of  my  property,  ^Jsamtarter 
consisting  of  household  furniture,  plate,  books,  linen,  glass,  Hospital,  Char- 

inff-croM  !^— 

wines,  wearing  apparel,  greenhouse  trees,  shrubs,  and  plants  Held,  that,  un- 
der the  circum- 
stancei  of  the 

esse,  the  Charing-cross  Hospital  was  entitled,  in  preference  to  the  Westminster  Hospital  or  the 

Royal  Westminster  Ophthalmic  Hospital. 

VOL.  II.  X  N.  C.  C. 
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1843,  in  gardens,  with  all  other  property  of  every  denomination  I 

X~V-~T'  •  may  die  possessed  of,  to  be  sold  and  equally  divided  among 

v.  the  following  charities,  with  all  other  monies  that  may  be 

Thompson.  jn  m^  j^^  ^  jn  my  banker's  hands :  The  London 

Orphan  Asylum,  Clapton ;  St.  George's  Hospital,  Hyde- 
park-corner  ;  Middlesex  Hospital,  Berners-street ;  Indigent 
Blind  School,  St.  George's  Fields;  Westminster  Hospital, 
Charing-cross;  London  Hospital,  Whitechapel-road;  Re- 
fuge for  the  Destitute,  Hackney-road;  London  Ophthalmic 
Hospital,  Moorfields ;  Seamen's  Hospital  Society,  Bishops- 
gate-street.11 

In  the  will,  these  various  institutions  were  stated  in 
columns,  the  name  of  each  institution  being  in  the  first 
column,  and  the  situation  of  it  in  the  second. 

There  was  no  institution  precisely  answering  to  the  de- 
scription of  "  The  Westminster  Hospital,  Charing-cross/1 
The  share  of  the  residue  bequeathed  by  the  testator  to 
an  hospital  under  that  description  was  claimed  by  three 
different  institutions,  namely,  the  Westminster  Hospital, 
situate  in  the  Broad-sanctuary,  Westminster;  the  Royal 
Westminster  Ophthalmic  Hospital,  in  King  William-street, 
Charing-cross;  and  the  Charing-cross  Hospital,  Agar-street, 
West  Strand.  Of  the  two  last-mentioned  hospitals,  the 
former  was  situated  a  few  yards  nearer  to  the  statue  at 
Charing-cross  than  the  latter. 

The  Master  having  reported  that  the  testator,  by  the 
description  in  his  will  of  "Westminster  Hospital,  Charing- 
cross/1  meant  the  "  Charing-cross  Hospital/1  which,  ac- 
cording to  the  Masters  statement,  afforded  relief  to  all 
persons  in  all  cases  requiring  relief,  and  also  immediate 
assistance  in  case  of  accidents,  exceptions  were  taken  to 
this  finding  by  the  two  unsuccessful  claimants,  and  those 
exceptions  now  came  on  for  argument. 

Mr.  Koe  and  Mr.  Walford,  for  the  Royal  Westminster 
Ophthalmic  Hospital,  cited  Wilson  v.  Squire  (a). 

(a)  Ante,  Vol.  1,  p.  654. 
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Mr.  Swanston  and  Mr.  Bell,  for  the  Westminster  Hqs-  1843. 
pital,  observed,  that  theirs  was  the  only  hospital  which 
properly  came  within  the  description  contained  in  the  ^  v. 
will;  and  that,  if  the  words  "  Charing-cross,"  which  were 
in  the  second  column,  were  to  be  regarded,  the  word 
"  Westminster,"  which  was  the  principal  word  in  the  de- 
scription, must  be  given  up.  If  there  was  any  doubt  in 
the  description,  the  Court  would  administer  the  fund  qy 
pre$.  Bennett  v.  Hayter(a),  Smith  v.  Campbell{b)f  Standen 
y.  Slanden(c),  Holmes  v.  Custance(d). 

Mr.  Russell,  Mr.  Wigram,  Mr.  Lee,  Mr.  RomUly,  Mr. 
Heathfield,  Mr.  Simpson,  Mr.  Kempson,  Mr.  Faber,  Mr. 
Ncvinson,  and  Mr.  William  Cooper,  for  other  parties. 

The  Vice-chancellor. — Considering  the  context  of 
the  will  and  the  nature  of  the  subject,  it  is  impossible  to 
treat  the  second  column  as  immaterial,  or  otherwise  than 
as  entering  into  the  substance  of  the  case.  It  is  impos- 
sible, therefore,  to  hold,  under  the  circumstances  of  this 
case,  that  any  hospital  can  take  under  the  description  of 
the  Westminster  Hospital,  Charing-cross,  unless  it  be  at 
or  near  Charing-cross;  consequently,  I  cannot  treat  the 
hospital  in  this  immediate  neighbourhood  as  being,  in  any 
sense  which  can  be  applied  to  the  subject,  at  or  near 
Charing-cross. 

There  are,  in  a  sense  in  which  the  term  may  in  this 
case  be  properly  understood,  two  hospitals  at  Charing- 
cross — hospitals  which  may,  under  this  will,  be  correctly 
described  in  their  local  situation  by  the  term,  "  Charing- 
cross/1  One  of  these  is  a  general  hospital,  the  other  only 
intended  for  the  reception  of  persons  labouring  under  a 
particular  complaint.    In  every  instance,  whether  from 

(a)  2  Beav.  81.  (c)  2  Ves.  580. 

(6)  19  Ves.  400.  (<*)  12  Ves.  279. 

x2 
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1843.  necessity  or  not,  where  the  testator  has  meant  to  describe 
an  institution  for  complaints  of  a  particular  nature,  he  has 
so  said;  where,  on  the  other  hand  he  has  intended  to  de- 
scribe a  general  hospital,  he  has  used  the  term  "  hospital" 
generally.  By  the  term,  Westminster  Hospital,  I  think 
he  meant  a  general  hospital  at  Westminster. 

There  is,  it  appears,  an  hospital,  which  may  be  de- 
scribed as  a  Westminster  hospital,  though  not  the  West- 
minster Hospital,  which  is  at  Charing-cross,  and  in  the 
City  of  Westminster.  But  for  the  claim  of  the  Ophthalmic 
Hospital  I  should  feel  little  or  no  difficulty.  When  I 
consider,  however,  that  that  hospital  is  intended  for  a 
particular  and  not  a  general  purpose — when  I  consider 
that  the  word  "  ophthalmic"  is  a  most  important  part 
of  its  designation,  and  when  I  find,  that,  in  the  testa- 
tor's will,  limited  are  designated  as  limited  institutions, 
and  general  only  by  general  words, — having  to  elect  which 
of  the  two  institutions  is  intended,  I  think  that  the  testa- 
tor intended  that  hospital  at  or  near  Charing-cross,  which 
is  called  "  Charing-cross/'  and  is  in  the  city  of  West- 
minster. 

Before  I  allow  these  exceptions  I  must  be  satisfied  that 
the  Master  is  wrong.  My  impression  is  that  he  is  right, 
and  I  cannot  upon  these  materials  say  that  he  is  wrong. 

Exceptions  overruled. 
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Hbtherington  v.  Oakhan.  May  6thm 

DAVID  EWART,  by  his  will,  dated  the  16th  October,  Testator  be- 
1789,  devised  as  follows : — «  I  give  and  bequeath  all  my  Jesidu/of  hi* 
real  and  personal  estate  unto  J.  Graham  and  George  JJJjJ^Jj^" 
Stalker,  and  the  survivor  of  them,  and  the  executors  or  upon  truit  for 

,     .    .  i.        i  .  .  »^_  hh  daughter, 

administrators  of  such  survivor,  in  trust  to  pay  an  annuity  absolutely, 
of  £100  a  year  to  my  wife;  also  the  use  of  my  household  j2^enty*m" 
goods  and  furniture;  and  in  further  trust  to  pay  over  the  ^^^a^Ms 
residue  and  remainder  of  my  estates  and  effects  to  my  said  daughter's 

____  11.  i.i.  i         decease  should 

daughter  Margaret,  her  heirs  and  assigns  for  ever,  on  her  happen  before 
attaining  the  age  of  twenty-one  years,  and  until  such  Itenty-on^and 
attainment  to  apply  to  her  maintenance  and  education  not  hlt»  thetesta- 

.  .  .      tor's  wife, 

more  than  £50;  provided  always,  that,  in  case  my  said  should  then  be 
daughter's  decease  shall  happen  before  the  said  age  of  f,«^*V  trust  to 
twenty-one,  and  my  said  wife  shall  be  then  living,  then,  J^^'fntertit 
in  further  trust,  to  pay  her  the  whole  interest  of  the  resi-  of  the  residue 

;     «.  -.  .-i    of  his  estate 

due  of  my  estate  and  effects ;  and  on  her  decease,  my  said  and  effects; 
daughter  being  dead  before  the  age  of  twenty-one,  I  devise  ^aj^'Wsaid" 
and  bequeath  to  my  wife  the  house  in  Scotch-street,  J*2  Wor^tife 
Whitehaven,  her  heirs  and  assigns  for  ever;  Men  in  further  age  of  twenty- 
trust  to  pay  the  produce  of  my  residuary  estate  and  effects  to  bis  wife  the 
unto  and  among  my  nephews  and  nieces,  the  children  of  JjJJU  !JJeJ 'heiri 
my  sister  Ann,  to  be  divided  among  them  and  such  of  and  assigns  for 

■',  ever ;  then  in 

them  as  shall  be  then  living,  share  and  share  alike/1  further  trust  to 

The  testator  died  in  December,  1790,  leaving  his  wife,  5J*2KK 
his  sister  Ann,  and  his  daughter  Margaret,  surviving  him.  esute  unto  and 
The  daughter  married,  and  died  under  the  age  of  twenty-  nephews  and 
one,  without  issue,  in  the  lifetime  of  the  wife.     The  sister  children  of  his 
married  David  Hetherington,  and  had  several  children,  jj£n'0f  ™;™d 
five  of  whom  were  living  at  the  death  of  the  daughter,  and  as  should  be 
one  only,  Isaac,  was  living  at  the  death  of  the  wife.    Of  The  daughter 

died  without  ^.^fc^/ 
issue^n  the 
lifetime  of  the  wife.     The  sister  had  fire  children  living  at  the  death  of  the  daughter,  and  one 
only,  Isaac,  living  at  the  death  of  the  wife :— Held,  that  Isaac  was  entitled  to  the  whole  residue. 
"  And"  construed  "  or"  for  the  purposes  of  the  construction  of  a  will 
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the  five  children  of  Mrs.  Hetherington  who  were  living  at 
the  death  of  the  daughter,  two  had  each  a  child  who  was 
living  at  the  death  of  the  wife,  namely  Mary  Ann,  the  wife 
of  Charles  Oakman,  and  Henry,  the  son  and  personal  re- 
presentative of  John  Hetherington. 

Upon  a  bill  filed  by  Isaac  Hetherington  for  the  admi- 
nistration of  the  testators  estate,  a  question  arose  as  to 
the  construction  of  the  residuary  clause  in  the  testator's 
will. 


Mr.  Simpkinson  (with  whom  was  Mr.  Austen),  for  the 
plaintiff,  submitted  that  he  was  entitled  to  the  whole  of  the 
residue,  observing  that  the  word  "  then,"  in  the  sentence 
u  then  in  further  trust  &c.,"  could  only  refer  to  the  period 
of  division,  which  was  not  to  take  place  till  after  the  wife's 
death;  Sturgess  v.  Pearson  (a);  and  the  plaintiff  was  the 
only  child  of  the  sister  then  living.  "  And  such  of  them  as 
shall  be  then  living,"  must  be  construed  "  or  such  of 
them"  &c. 

Mr.  Swanston  and  Mr.  Rasch,  for  the  defendants  Oak- 
man  and  wife. — The  words,  "  on  her  decease,"  refer  to  the 
death  of  the  daughter.  The  word  "  her"  cannot  refer  to 
the  wife,  for  otherwise  the  testator  wiU  have  given  his  wife 
a  house  upon  her  own  decease.  Then,  if  the  word  "  her" 
refers  to  the  daughter,  the  words  "  then  in  further  trust 
&c."  must  refer  to  the  period  of  the  daughter's  death. 
Upon  the  whole,  the  words  are  sufficient  to  give  all  the 
nephews  and  nieces  a  vested  interest.  The  Court,  if  pos- 
sible, will  exclude  none.  Beth  v.  Slack  (b),  Willis  v.  Plas- 
kett(c),  Tipping  v.  Power  (d). 

Mr.  Russell  and  Mr.  Dixon,  for  the  defendant  Henry 


(a)  4  Madd.  411. 

(b)  1  Keen,  238. 


(c)  4  Beav.  208. 

(d)  I  Hare,  405. 


CA8E8   IN    CHANCERY. 


Hetherington. — The  period  of  distribution  is  the  death 
of  the  daughter  under  21,  living  the  wife.  That  is  the 
period  referred  to  throughout  the  whole  will.  [The  Vice- 
Chancellor  referred  to  Massey  v.  Hudson  (a),'] 
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Mr.  Matins,  who  was  with  Mr.  Purvis,  for  other  defend- 
ants, mentioned  Davis  v.  Norton  (6). 


The  Vice-chancellor. — I  do  not  find  myself  able  to 
doubt  in  this  case.  It  is  impossible,  upon  any  reasonable 
construction,  to  read  the  word  "  and"  in  the  clause,  "and 
such  of  them/1  &c,  otherwise  than  as  u  or/'  The  ques- 
tion is,  what  is  the  meaning  of  the  word  "then? "  It 
appears  to  me  to  refer  to  the  period  at  which  the  gift  was 
to  take  effect  in  possession.  Was  that  period  the  death 
of  the  daughter  or  the  death  of  the  wife?  I  am  of  opin- 
ion that  nothing  was  to  be  done  in  the  way  of  distribu- 
tion till  after  the  death  of  the  wife,  and  that,  as  there  was 
one  nephew  only  living  at  the  death  of  the  wife,  that 
nephew  takes  the  whole  residuary  property. 


(a)  2  Merl33. 


(6)  2  P.  W.  390. 


SymONS  V,  JAME8.  May  8th  and 

Tilth. 
HE  will  of  George  Symons  of  Axbridge  in  the  county  Testator  com. 

of  Somerset,  dated  the  12th  August,  1880,  was  in  the  ^SSt^^ 

following  terms :— "  I  direct  that  all  my  debts  and  all  my  J^*;^^ 

funeral  and  testamentary  expenses  shall  be  paid  by  my  his  funeral  and 

executors  as  soon  as  conveniently  may  be  after  my  de-  expenses  should 

cease.     I  give  and  bequeath  unto  my  dear  wife  Elizabeth  erautore3^" 

Symons  the  bedstead  and  furniture,  mattrass*  bed,  and  T  ****-  , 

*  999  Teniently  might 

be  after  his  de- 
cease :•— lieftfj  upon  the  construction  of  the  whole  will,  that  this  clause  had  not  the  effect  of 
charging  real  estate  of  the  testator,  whether  devised  to  the  executors,  or  otherwise,  with  the 
payment  of  his  debts* 

A  devise  of  freehold,  copyhold,  and  leasehold  property,  apparently  general  and  residuary, 
held  to  be  specific.  -    . 
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1843.  bed  clothes  thereon,  and  the  chest  of  drawers  in  the  bed- 
room wherein  I  sleep,  to  be  delivered  to  her  within  one 
calendar  month  next  after  my  decease"  And  the  testator 
willed  and  directed  that  his  trustees  thereinafter  named 
should  permit  and  suffer  his  said  wife  to  use  and  occupy 
either  the  front  or  the  back  parlour  in  his  dwelling-house 
at  Axbridge  aforesaid,  as  she  might  choose  to  prefer;  and 
also  to  use  and  occupy  his  said  bed-room  and  such  of  the 
furniture  therein  as  was  not  thereinbefore  given  to  her; 
and  also  to  use  the  kitchen  and  culinary  utensils  therein 
or  belonging  thereto ;  and  also  to  use  the  pantry,  dairy, 
and  cellar  in  and  belonging  to  his  said  dwelling-house, 
and  part  of  the  garden  &c.  to  be  allotted  to  her  by  his 
said  trustees :  all  which  use  and  occupation  should  be  for 
the  term  of  twelve  calendar  months  from  the  time  of  his 
decease.  And  he  gave  and  bequeathed  unto  his  said  wife 
the  sum  of  £50,  to  be  paid  to  her  within  twelve  calendar 
months  from  the  time  of  his  decease.  And  he  gave  and 
bequeathed  unto  his  said  wife  and  his  daughter  Harriet 
Campbell  the  sum  of  £25  each  for  mourning,  and  £20 
each  for  mourning  for  his  four  grand-children  after  named. 
And  he  gave  and  bequeathed  unto  each  of  his  said  trustees 
the  sum  of  £25,  as  a  mark  of  his  esteem.  And  he  thereby 
confirmed  the  settlement  of  an  annuity  of  £100,  made  on 
his  said  wife  before  their  marriage,  during  her  life,  if  she 
should  so  long  continue  his  widow ;  and  in  addition  there- 
to he  gave  and  bequeathed  to  her  a  further  annuity  or 
yearly  sum  of  £50  during  her  life,  if  she  should  so  long 
continue  his  widow.  And  he  directed  that  each  of  the 
said  annuities  should  be  paid  half-yearly  in  even  propor- 
tions, and  that  the  first  half-yearly  payment  thereof  should 
be  made  at  the  end  of  six  calendar  months  next  after  his 
decease.  And  he  thereby  directed  that  the  same  several 
annuities  should  be  paid  out  of  his  residuary  personal  estate, 
or  that  his  said  trustees  or  the  survivors  or  survivor  of  them, 
his  heirs,  executors,  or  administrators,  should  or  might  invest 
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a  sufficient  sum  of  money  in  or  upon  some  good  and  suffi-  1843. 
cient  mortgage  or  security,  the  interest  or  annual  produce 
whereof  would  be  sufficient  to  pay  the  same  annuities, 
and  therewith  to  pay  the  same  accordingly.  Then  followed 
bequests  of  household  linen  and  plate  to  his  wife  and 
daughter  and  his  grandson  George  Criddle  Symons.  And 
he  gave  and  bequeathed  unto  his  said  grandson  George 
Criddle  Symons  all  his  law  books,  and  unto  his  grand- 
son Edward  Symons  all  his  other  books.  And  he  gave 
and  bequeathed  unto  such  of  his  male  and  female  ser- 
vants as  might  be  living  with  him  at  the  time  of  his  de- 
cease the  sum  of  j£5  each,  to  be  paid  to  them  respectively 
within  one  calendar  month  next  after  his  decease.  And  he 
gave,  devised,  and  bequeathed  unto  William  James,  Richard 
Parsley,  and  Henry  Star  therein  severally  described,  all  his 
manors,  messuages,  lands,  tenements,  and  hereditaments, 
as  well  freehold  and  copyhold  as  leasehold,  with  their  and 
every  of  their  rights,  members,  and  appurtenances,  subject 
to  such  use  and  occupation  as  he  had  thereinbefore  di- 
rected to  be  permitted  by  his  said  trustees  to  his  said  wife, 
and  also  all  the  rest  and  residue  of  his  personal  chattels 
and  effects  not  thereinbefore  given  and  disposed  of,  to  hold 
the  same  unto  and  to  the  use  of  the  said  William  James, 
Richard  Parsley,  and  Henry  Star,  their  heirs,  executors, 
administrators,  and  assigns  upon  the  following  trusts,  (that 
is  to  say),  as  to,  for,  and  concerning  his  said  dwelling-house 
(subject  as  aforesaid),  together  with  the  household  furni- 
ture and  moveable  chattels,  except  such  part  thereof  as  was 
thereinbefore  given  to  his  said  wife,  and  as  to  such  other 
part  thereof  whereof  she  was  to  have  the  use  (subject  to 
such  use  as  aforesaid),  and  the  appurtenances,  upon  trust 
that  they  his  said  trustees  and  the  survivors  and  survivor 
of  them,  his  heirs,  executors,  and  administrators,  should 
occupy,  keep,  and  manage  the  same  in  such  manner  as 
they  or  he  should  think  proper,  so  as  that  his  grand- 
children Maria  Symons,  George  Criddle  Symons,  Eliza 
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1843.  Symons  and  Edward  Symons  might  continue  to  reside  in 
liis  said  dwelling-house  and  premises  until  his  said  grand- 
son Edward  Symons  should  have  attained  his  age  of  twenty- 
four  years,  if  they  his  said  grandchildren  respectively  should 
think  fit  so  to  reside  therein.  And  when  and  as  soon  as 
his  said  grandson  Edward  Symons  should  have  attained  his 
said  age  of  twenty-four  years,  then  upon  trust  that  they  his 
said  trustees  or  the  survivors  &c.  should  convey,  assign,  and 
transfer  all  and  singular  the  same  premises,  chattels,  and 
effects  unto  and  to  the  use  of  his  said  grandsons  George 
Criddle  Symons  and  Edward  Symons,  to  be  divided  equally 
between  them  as  tenants  in  common  and  not  as  joint  ten- 
ants, their  heirs,  executors  or  administrators ;  with  benefit 
of  survivorship  in  the  event  of  either  dying  without  having 
attained  twenty-four. 

And  as  to>  for,  and  concerning  a  messuage  or  dwell- 
ing-house, garden,  and  other  hereditaments  which  the 
testator  purchased  of  Thomas  Day  Mason,  and  his  free- 
hold piece  or  parcel  of  land  situate  at  Mark  in  the  said 
county  of  Somerset,  and  his  leasehold  messuage  or  tene- 
ment and  premises  held  by  him  under  several  leases  for 
lives  granted  by  the  late  bishop  of  Bath  and  Wells,  situate 
at  Westwick  in  the  said  county  &c.,  upon  trust  that  they 
his  said  trustees  and  the  survivors  &c,  should  receive  the 
rents,  issues,  and  profits  thereof,  and  pay  the  same  unto  his 
said  daughter  Harriet  Campbell  for  her  own  sole  and  se- 
parate use  and  benefit,  in  like  manner  as  thereinafter  men- 
tioned of  and  concerning  the  sum  of  £2000  to  be  invested 
in  trust  for  her  benefit,  for  and  during  the  term  of  her 
natural  life ;  and  after  her  decease,  then  upon  trust  for  such 
one  or  more  of  the  testator's  said  grandchildren,  Maria 
Symons,  George  Criddle  Symons,  Eliza  Symons  and  Ed- 
ward Symons  as  the  said  Harriet  Campbell  should  in 
manner  therein  mentioned  appoint;  and  in  default  of  such 
appointment,  upon  trust  for  his  said  grandsons  George 
Criddle  Symons  and  Edward  Symons,  or  such  of  them  as 
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should  live  to  attain  the  said  age  of  twenty-four  years,  as         1843. 
tenants  in  common,  their  heirs,  executors!  administrators 
and  assigns. 

And  as  to,  for,  and  concerning  his  seven  leasehold  cot* 
tages  or  tenements  formerly  called  the  Malthouse,  and 
his  freehold  messuage  or  tenement,  late  Dovey's,  situate 
in  the  parish  of  Axbridge,  and  also  several  other  specified 
freehold,  copyhold,  and  leasehold  messuages  in  Axbridge 
and  Winscombe,  with  their  and  every  of  their  rights,  mem* 
bers,  and  appurtenances,  upon  trust  that  they  his  said 
trustees  and  the  survivors  &c.  should  permit  and  suffer  his 
son  George  Symons  from  time  to  time  to  let  and  set  the 
same,  and  receive  the  rents  and  profits  thereof  for  and  dur- 
ing the  term  of  his  natural  life.  And  he  directed  his  said 
trustees  or  trustee  for  the  time  being  to  join  with  his  said 
son  George  Symons  in  granting  such  lease  or  leases  as  he 
might  think  fit  for  any  term  or  terms  for  years  determinable 
on  the  life  of  his  said  son  George  Symons.  And  from  and 
after  the  decease  of  the  said  George  Symons,  then  upon  trust 
that  they  his  said  trustees  or  the  survivors  should  sell  all 
the  last-mentioned  estates  and  convey  the  same  as  in  the  will 
mentioned ;  and  as  to  the  clear  monies  which  should  arise 
and  be  received  from  all  or  any  such  sales  after  payment 
of  all  the  expenses  of  such  sales,  upon  trust  to  add  the  same 
to  his  the  testator's  personal  estate,  to  the  intent  that  the 
same  might  become  parcel  thereof,  and  be  disposed  of  ac- 
cordingly. 

The  testator  then  directed  that  his  trustees  should,  as  soon 
as  conveniently  might  be  after  his  decease,  by  and  out  of  his 
said  personal  estate,  satisfy  and  pay  all  the  principal  monies 
which  at  the  time  of  his  decease  should  be  due  and  owing 
upon  or  by  virtue  of  any  mortgage  or  mortgages  of  the 
said  freehold,  copyhold,  and  leasehold  hereditaments  and 
premises  so  limited  in  trust  for  his  said  son  George  Symons 
for  his  life,  or  any  part  or  parts  thereof,  together  with  all 
such  interest  as  might  be  due  and  grow  due  for  the  same, 
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1843.  to  the  intent  that  his  said  son  George  Symons  might 
have  and  enjoy  the  rents  and  profits  thereof  without  any 
deduction  for  interest :  and  also,  by  and  out  of  his  said 
personal  estate,  satisfy  and  pay  all  the  principal  monies 
which  at  the  time  of  his  decease  should  be  due  and 
owing  upon  or  by  virtue  of  any  mortgage  or  mortgages 
of  any  other  of  his  messuages,  lands,  tenements,  and  here- 
ditaments (except  on  his  manors,  messuages,  lands,  tene- 
ments, and  hereditaments  next  thereinafter  mentioned), 
together  with  all  such  interest  as  might  be  due  or  grow  due 
for  the  same ;  to  the  intent  that  the  person  or  persons  who 
might  be  entitled  to  hold  the  same  under  the  trusts  of  that 
his  will,  might  enjoy  the  rents  and  profits  thereof  without 
any  deduction  for  interest 

And  as  to,  for,  and  concerning  all  that  his  manor  or 
lordship  of  East  Brent,  and  all  those  his  messuage,  lands, 
tenements,  and  hereditaments  purchased  therewith,  and 
situate,  lying,  and  being  in  the  several  parishes  of  East 
Brent,  South  Brent,  or  elsewhere,  in  the  county  of  Somer- 
set aforesaid,  upon  trust,  that  they  his  said  trustees,  or  the 
survivors  or  survivor  of  them,  or  his  heirs,  should  let  and 
set  the  same  as  soon  as  conveniently  might  be  after  his 
decease,  for  any  term  or  terms  for  years,  which  should  ex- 
pire not  later  than  the  1st  March,  1834,  at  the  best  and 
most  improved  yearly  rent  or  rents,  &c.,  and  by  and  out 
of  the  rents  and  profits  thereof  should  pay  and  keep  down 
the  interest  which  should  from  time  to  time  become  due 
and  payable  for  and  in  respect  of  the  principal  monies 
which  should  be  due  and  owing  on  the  mortgage,  then  sub- 
sisting, of  the  same  manors,  messuages,  and  hereditaments. 
And  as  to  all  residue  of  the  same  rents  and  profits  which 
should  from  time  to  time  remain  after  keeping  down  the 
interest  on  the  said  mortgage,  upon  trust  that  they  his 
said  trustees  should  invest  the  same  for  the  purpose  of  ac- 
cumulation, and  out  of  the  accumulations  pay  two  sums  of 
£2000  each  to  or  for  the  benefit  of  his  grand-daughters 
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Maria  and  Eliza  Symons  at  their  ages  of  twenty-four  1843. 
years,  with  benefit  of  survivorship  between  them,  in  case 
either  died  under  that  age,  and  in  the  event  of  neither 
attaining  twenty-four,  the  said  sums  to  be  added  to  the 
testator's  personal  estate;  and  upon  trust,  after  the  1st 
March,  1834,  to  sell  the  manor  and  hereditaments,  and 
apply  the  proceeds  of  the  sale,  first,  in  payment  of  any 
mortgage  subsisting  on  the  estate,  then  in  aid  of  the 
before-mentioned  bequests  to  his  grand-daughters,  and 
out  of  the  surplus  to  apply  £2000  for  the  benefit  of  his 
daughter,  Mrs.  Campbell,  for  her  life,  for  her  separate  use, 
and  at  her  decease,  for  the  benefit  of  the  four  grandchildren 
before  named,  and  the  residue  to  other  persons.  The  will 
then  contained  clauses  giving  the  trustees  discretionary 
power  to  apply  any  portion  of  the  capital  of  the  legacies  in 
the  advancement  of  the  legatees,  or  any  portion  of  the 
capital  or  interest  in  their  maintenance,  previously  to  their 
attaining  the  age  of  twenty-four.  Then  followed  a  direc- 
tion to  the  trustees  to  pay  four  shillings  per  week  to  the 
testator's  servant  William  Offer.  Then  followed  this  clause : 
"  And  as  to,  for,  and  concerning  all  my  messuages,  lands, 
tenements,  and  hereditaments,  as  well  freehold  and  copy- 
hold as  leasehold,  situate,  lying,  and  being  in  the  several 
parishes  of  Axbridge,  Cheddar,  Compton  Bishop,  Bridge- 
water,  or  elsewhere,  in  the  county  of  Somerset  aforesaid, 
subject  to  all  such  mortgages  or  other  incumbrances  as 
may  affect  the  same  at  the  time  of  my  decease,  and  all 
other  my  real  and  personal  estates  and  effects  of  what 
nature  or  kind  soever,  not  hereinbefore  given  or  disposed 
of,  upon  trust  for  my  said  grandsons  George  Criddle  Sy- 
mons and  Edward  Symons,  as  tenants  in  common,  and 
not  as  joint-tenants,  their  heirs,  executors,  administrators, 
and  assigns,  for  all  my  estates,  terms,  and  interests  therein 
respectively."  And  the  testator  nominated  and  appointed 
his  said  grandsons,  George  Criddle  Symons  and  Edward 
Symons  to  be  joint  executors  of  his  will. 
By  a  codicil,  the  testator  revoked  the  devise  and  be- 
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1843.  quests  to  Star,  and  his  appointment  as  a  trustee,  and 
devised  the  trust  estates  to  his  son  George  Symons,  whom 
he  appointed  a  trustee,  jointly  with  the  other  trustees. 

The  testator  died  before  the  passing  of  the  statute  3  &  4 
Will.  4,  c.  104,  namely,  in  or  about  the  year  1882,  and  he 
was  not  at  that  time  a  trader  within  the  meaning  of  the 
bankrupt  laws.  At  his  death  the  estate  devised  to  Mrs. 
Campbell  for  life  was  mortgaged  to  the  extent  of  £600. 
That  devised  to  George  Symons  for  life  was  mortgaged 
for  £450.  There  was  also  a  mortgage  on  the  East  Brent 
estate.  The  testator  likewise  owed  specialty  debts,  not 
secured  by  mortgage,  to  the  extent  of  about  £1099,  and 
simple  contract  debts  to  the  extent  of  about  £1274.  He 
had  little  or  no  personal  property,  except  that  by  the  sale 
of  his  chattel  leaseholds  after  his  death  a  sum  of  about 
£3130  was  realised. 

The  original  bill  was  filed  by  the  four  above-named 
grandchildren  of  the  testator,  who  were  infants,  against 
the  trustees,  the  testator's  widow,  and  the  tenants  for  life 
and  other  persons  beneficially  interested  in  the  estates; 
and  upon  George  Criddle  Symons  coming  of  age  and 
proving  the  will,  he  was  made  a  defendant  by  supplemental 
bill  (a).  The  object  of  the  bill  was  to  ascertain  to  what 
extent  and  in  what  order  the  testator's  debts  should  be 
borne  by  his  real  estates,  and  whether  the  assets  could  in 
any  manner  be  marshalled  in  favour  of  the  widow  and 
other  pecuniary  legatees. 

The  cause  now  came  on  for  hearing  for  further  di- 
rections. 

Mr.  Russell  and  Mr.  Prendergast,  for  the  plaintiffs. 
Mr.  Swansto*  and  Mr.  E.  P.  Smith,  for  Mrs.  Campbell. 
Mr.  Anderdon  and  Mr.  Cooke,  for  the  pecuniary  legatees. 
(a)  See  White  on  Revivor  and  Supplement,  p.  20. 


CASES   IN    CHANCERY.  809 

Mr.  Simpkinson,  Mr.  Kenyan  Parker,  Mr.  Wigram,  Mr.        1843. 
Ballet,  Mr.  Collins,  Mr.  J.'JBaily,  Mr.  Malins,  and  Mr. 
Dickenson,  appeared  for  other  parties. 

The  principal  questions  discussed  were: — I.  Whether 
by  virtue  of  the  introductory  direction  in  the  will  the  real 
estates  devised  to  the  executors  were  charged  with  the 
payment  of  the  testator's  debts :  Henvell  v.  Whitaker  (a), 
Finch  v.  Hattersley  (b),  Powell  jv.  Robins  (c),  Attorney 
General  v.  Moor  (d),  Dover  _y._  Gregory  (e),  Wasse  v.  Hes- 
lingion  (/).  2.  Whether  the  gifts  of  the  real  estate  and 
chattel  leaseholds  contained  in  the  last  clause  in  the  will 
were  general  or  specific;  and  whether  in  the  event  of  those 
gifts  being  held  to  be  general,  the  pecuniary  legatees 
would  be  entitled  to  have  the  assets  marshalled  against 
the  general  devisees.  Long  v.  Short  (g),  Cole  v.  Turner  (h), 
Mirehouse  v.  Scaife  (i).  3.  Whether  the  .words  "  subject  to 
all  such  mortgages  &c."  in  the  last  devise,  affected  the  right 
of  the  devisees  to  have  the  mortgages  on  the  lands  there 
devised  discharged  out  of  the  general  personal  estate  of 
the  testator :  Serle  v.  St.  Eloy  (k),  and  if  it  did  not,  in 
what  manner  the  deficiency  of  the  personal  estate  to  pay 
these  and  other  mortgages  was  to  be  made  up :  HaUiweU 
v.  Tanner  (/).  Whether  also  to  the  extent  to  which  the 
mortgages  might  be  satisfied  out  of  the  personalty,  the 
pecuniary  legatees  were  entitled  to  stand  in  the  place  of 
the  mortgagees :  Wythe  v.  Henmker  (ro). 

The  Vice-Chancellor. — The  first  question  which  I    May  nth. 
reserved  for  consideration  was  that  as  to  the  effect  of  the 
introductory  words  of  the  will  in  this  case,  directing  the 

(a)  3  Run.  343.  (^)  1  P.  W.  403. 

(b)  Id.  345,  n.  (A)  4  Russ.  376. 

(c)  7  Ves.  209.  (i)  2  Myl.  &  C.  695. 

(d)  West.  Ca.  temp.  Hardw.  102.  (k)  2  P.  W.  386. 
(0  10  Sim.  393.  (/)  1  R.  &  M.  633. 
(/)  3  M.  &  K.  495.                                     (m)  2  M.  &  K.  035. 
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1843.  payment  of  the  testator's  debts  and  funeral  and  testamen- 
tary expenses  by  his  executors.  This  passage  cannot,  and 
perhaps  there  is  not  any  clause  in  the  instrument  which 
can,  be  properly  considered  without  reading  the  whole  will. 
And  after  more  than  one  attentive  perusal  of  it,  having 
regard  to  all  the  gifts  and  passages  that  it  contains  respect- 
ing the  two  grandsons  who  are  the  executors,  as  well  as 
others,  I  am  of  opinion  that  the  introductory  clause,  as 
used  by  this  testator,  was  not  intended  by  him  to  charge 
the  real  estate,  or  make  the  two  grandsons,  or  the  gifts  to 
them,  liable,  otherwise  than  as  they  would  have  been  if  it 
had  been  omitted.  I  view  it  and  must  treat  it  as  matter 
of  mere  form,  inserted  without  any  view  to  the  regulation  of 
the  enjoyment  or  distribution  of  his  property. 

It  is  unnecessary  for  me  to  say  whether  I  do  or  do  not 
entirely  agree  with  the  decisions  in  Finch  v.  Hattersley, 
Henvell  v.  Whitaker,  and  Dover  v.  Gregory.  My  judgment 
in  this  case,  upon  the  particular  will  before  me,  may  well 
stand  with  them.  Supposing  that  I  had  decided  Henvell  v. 
Whitaker >  and  continued  to  think  it  rightly  decided,  I 
should  say  of  the  present  case  with  reference  to  that,  as 
Sir  John  Leach  said  of  Waste  v.  Heslington  with  reference 
to  Henvell  v.  Whitaker,  that,  in  that  case,  it  appeared  to 
me  manifest  from  the  whole  will  that  the  testator  intended 
to  subject  all  his  property  given  by  his  will  to  the  executors 
with  the  payment  of  his  debts  and  funeral  expenses.  It 
appears  to  me  in  this  case  to  be  equally  manifest  that  he 
had  not  that  intention. 

The  next  question  is  as  to  the  ultimate  gift  or  gifts  to 
the  two  grandsons  contained  in  the  will  in  these  words : — 
"And  as  to,  for  and  concerning  all  my  messuages  &c." 
[His  Honor  here  read  the  last  devise  in  the  will,  as  before 
stated  (a).] 

This  gift,  or  set  of  gifts,  is  specific  of  course,  though  also 

(a)  See  ante,  p.  307. 


-* 
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in  a  sense  residuary,  so  far  as  real  estate  is  concerned,  and  1843. 
is  residuary,  but  contended  to  be  also  specific,  as  far  as 
personal  estate  is  concerned.  It  may  be  observed,  however, 
that  it  has  not  been  alleged,  and  I  do  not  understand,  that 
the  testator  had  any  real  or  leasehold  property  not  situate 
in  the  county  of  Somerset. 

As4o  the  real  estate,  under  these  circumstances,  having 
consulted  the  authorities  to  which  I  was  referred  and  some 
others,  I  am  of  opinion,  having  regard  to  the  whole  will, 
that  the  gift  must  be  treated  as,  for  all  purposes,  specific — 
carrying  with  it  the  same  privileges  and  benefits  as  the 
other  specific  gifts  of  real  estate  which  the  will  contains. 
The  question  whether  the  chattel  leaseholds  in  Somerset- 
shire, included  in  this  gift,  are  to  be  considered  as  given 
specifically,  or  merely  as  part  of  the  residue,  may  be  of 
some  difficulty. 

The  construction  on  which  the  solution  of  this  question 
depends  must  of  course  be  gathered  from  a  view  of  the 
whole  will ;  and,  taking  it  altogether,  I  am  of  opinion  that 
these  chattel  leaseholds  were  meant  to  be  given  specifically, 
and  ought,  for  every  purpose  and  in  every  view,  to  be  so 
treated. 

I  have  before  said  that  all  the  costs,  and  costs,  charges, 
and  expenses,  of  the  suit,  to  the  present  time,  so  far  as  they 
have  been,  or  shall  be  now  directed  to  be  taxed,  ought  to 
be  apportioned  among  the  different  portions  of  the  testa- 
tor's property  to  which  they  have  related,  or  by  which 
they  have  been  occasioned  respectively,  unless  a  different 
course  has  in  any  former  stage  of  the  cause  been  directed 
without  reservation.  If  that  has  been  done,  I  of  course 
must  not  disturb  it. 

Declare  that  the  East  Brent  mortgage  is  to  be  borne  by  the  East 
Brent  estate  exclusively,  and  that,  subject  to  that  exception,  the  personal 
estate,  not  specifically  bequeathed,  ought  to  be  applied  in  payment  of  the 
mortgages  and  other  specialty  debts  of  the  testator,  so  far  as  it  will  extend ; 
and  it  appearing  that  such  personal  estate  is  insufficient  for  that  purpose, 

VOL.  II.  Y  N.  CO. 
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1843.  'et  *^e  same  ^e  •PP^^d  rateably  in  discharge  of  the  several  mortgages 
and  other  specialty  debts.  Declare  that  to  the  extent  to  which  the  mort- 
gage debts  shall  not  be  satisfied  out  of  such  personal  estate,  each  devised 
estate  must  defray  the  residue  of  the  mortgage  debts  charged  on  it  De- 
clare that  the  deficiency  of  the  specialty  debts,  not  being  mortgage  debts, 
and  the  deficiency  of  the  simple  contract  debts  ought  to  be  borne  by  the 
several  devised  estates,  and  the  specifically  bequeathed  personal  estate 
rateably.  Let  the  Master  apportion  the  amount  to  be  so  contributed 
between  the  several  properties  so  liable  to  contribute. 


A    .lol  ,  Peto  v.  Gardner. 

April  2\tt. 

Residuary  per-  XlENRY  PETO,  by  his  will,  dated  the  13th  September, 

was^gfonbya  1880>  and  executed  so  as  to  pass  freehold  estates,  after 

^U^idCb°ff  8^v^n8  various  pecuniary  and  specific  legacies,  gave  and 

P.  as  should  be  devised  unto  Thomas  Grisell,  Samuel  Moreton  Peto,  and 

death,  In  equal  Edward  Gardner,  their  heirs,  executors,  administrators, 

thedekth^f  an^  a^B118*  all  his  freehold,  copyhold,  and  leasehold  mes- 

the  testator       suages,  lands,  tenements,  hereditaments,  and  premises  (ex- 
there  were  five        ^  .  .        f  x 
children  of  P.,    cept  certain  leaseholds  particularly  mentioned),  upon  trust, 

four  of  whom  at  the  discretion  of  his  trustees,  to  make  sale  thereofTand 
entefed^to  an  9^er  Payment  thereout  of  his  debts,  legacies,  funeral  and 
agreement  to     testamentary  expenses,  to  invest  the  residue  of  the  pro- 

the  effect  that,  ,,...,.-  .«,  ,  , 

as  amongst  ceeds  of  such  sale  in  the  Government  funds,  and  to  stand 
the™  respective  poawssed  thereof  in  trust  to  pay  certain  annuities  given  by 
shares,  and  any  the  will ;  and  as  to  all  the  rest,  residue,  and  remainder  of 

share  that  might      #  ^JL —      * 

accrue  to  them  his  estate  and  effects  whatsoever,  including  the  produce 
their  Infant  °  of  the  sale  of  his  freehold,  copyhold,  and  leasehold  estates 
ct^der1e0dldbe  not  bJ  him  thereinbefore  disposed  of,  the  testator  directed 
vested  in  them    that  it  should  be  at  his  decease  divided,  or  considered  as 

immediately,        ,..,,..«  <■  •»  «      \  " 

notwithstand-  divided  into  nvejequal  parts;  and  he  thereby  gave  and  be- 
lling! WAfter    queathed  one-fifth  part  thereof  unto,  between,  and  amongst 

this,  two  of  the 

children  settled  their  respective  interests  in  favour  of  their  issue,  who  were  minors.  Upon 
the  remaining  child  coming  of  age  she  was  desirous  to  join  in  the  arrangement,  which  the 
Master  found  would  be  beneficial  to  all  parties.  The  Court,  however,  declined,  on  the  ground 
of  want  of  jurisdiction,  to  make  a  decree  for  carrying  the  arrangement  into  execution. 
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all  and  every  the  then  present  children  of  his  -brother.  1843. 
William  Peto,  the  elder,  who  should  be  living  at  the  time 
of  the  decease  of  the  said  William  Peto,  but  not  to  be 
transferable  and  paid  to  such  issue  until  after  his  decease ; 
and  the  testator  appointed  the  before-named  Thomas  Gri- 
sell,  Samuel  Moreton  Peto,  and  Edward  Gardner,  the  exe- 
cutors of  his  will. 

At  the  time  of  the  death  of  the  testator,  there  were  five 
children,  and  no  more,  of  William  Peto,  the  elder,  namely 
the  before-named  Samuel  Moreton  Peto,  William  Peto  the 
younger,  Sophia,  James,  and  Ann. 

By  an  indenture,  dated  the  31st  March,  1838,  and  made 
between  the  four  first  named  of  the  five  children,  Ann 
being  then  an  infant,  reciting  the  will  of  the  testator,  and 
that,  in  order  to  prevent  loss  to  the  issue  and  estate  of  such 
of  the  said  four  adult  children  of  William  Peto,  the  elder, 
parties  thereto,  as  might  happen  to  die  in  his  lifetime,  and 
to  place  them  all,  whether  some  of  them  should  so  die,  or 
all  of  them  happen  to  survive  him,  upon  the  same  footing 
in  respect  to  all  the  interests  to  be  eventually  taken  by 
them  under  the  will,  and  including  such  further  share  as 
might  possibly  fall  in  ^nd  accrue  upon  the  decease  oftheir 
infant  sister  Ann  in  their  father's  lifetime,  the  said  four 
children  had  agreed  as  between  themselves,  and  as  far  as 
regarded  their  own  respective  rights  and  interests  under 
the  will,  to  consider  their  interests  thereunder,  as  at  the 
date  of  the  present  indenture,  not  contingent  but  actually 
vested,  and  that  the  circumstance  or  fact  of  the  death  of 
any  of  them  in  the  lifetime  of  their  father  should  not  pre- 
vent their  respective  shares  in  the  said  one- fifth  part  of  the 
testator's  residuary  estate  from  vesting  in  the  representa- 
tives of  the  deceased,  as  part  of  their,  his,  or  her  estate :  it 
was  witnessed  that  for  establishing  the  said  agreement,  and 
in  consideration  of  the  mutual  expectant  benefit  of  the 
chance  of  survivorship  as  between  the  parties  thereto,  in 
case  any  one  or  more  of  them  should  happen  to  die  in  the 
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1843.  lifetime  of  the  said  William  Peto,  the  elder,  the  share  or 
shares  of  the  parties  or  party  so  djin^^houlcLnot  survive 
and  accrue  to  and  for  the  benefit  of  such  of  the  said  four 
children  parties  thereto  as  might  outlive  their  father,  but 
should  devolve  to  the  representatives  and  assigns  of  the 
deceased  children  or  child  as  part  of  their,  his,  or  her 
estate,  in  the  same  manner  as  if  the  shares  had  vested  in 
interest  in  all  four  of  the  parties  thereto  at  the  time  of  the 
testator's  death,  and  had  not  been  made  contingent  by  the 
death  of  any  of  the  said  children,  parties  thereto,  in  the  life- 
time of  their  said  father;  and  that  the  survivors  or  survi- 
vor  of  such  children,  parties  thereto,  who  should  happen  to 
outlive  their  said  father,  should  be  considered  as  trustees 
or  a  trustee  for  the  representatives  or  assigns  of  the  de- 
ceased children  or  child,  parties  or  a  party  thereto,  of  and 
so  far  as  regarded  the  shares  or  share  of  such  deceased 
children  or  child,  and  including  such  shares  or  share^as 
might  accrue  upon  the  decease  £f  J*57J>fthcsai<l  fi^ejjhjl- 
dren,  whether  infants  or  adult,  as  they,  he,  or  she  would 
have  been  entitled  to  had  they,  he,  or  she  survived  their 
said  father. 

By  an  indenture  of  settlement,  dated  the  2nd  April, 
1888,  and  made  between  Sophia  Peto  of  the  one  part, 
and  the  before-named  Thomas  Grisell  and  Samuel  Morton 
Peto  of  the  other  part,  reciting  the  will  of  the  testator, 
and  the  last-stated  indenture,  all  the  presumptive  and  ex- 
pectant share  of  Sophia  Peto  in  the  one-fifth  part  of  the 
testator's  residuary  estate  was  assigned  to  the  parties 
thereto  of  the  second  part,  their  executors,  administrators, 
and  assigns,  as  to  one  moiety  in  trust  for  the  said  Sophia 
Peto  and  her  assigns,  for  her  own  sole  and  separate  use  and 
benefit,  free  from  the  debts  of  any  after-taken  husband, 
and  subject  to  her  appointment,  notwithstanding  any 
future  coverture,  and  in  default  of  such  appointment  upon 
the  same  trusts  as  the  other  moiety;  and  as  to  the  other 
moiety,  upon  certain  trusts  for  the  benefit  of  herself  and 
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her  issue,  in  the  event  of  her  marriage,  in  strict  settle- 
ment. 

In  October,  1839,  Sophia  Peto  married  William  French, 
and  there  were  issue  of  the  marriage  two  children. 

By  an  indenture  of  settlement,  dated  the  3rd  April,  1841, 
and  made  between  Samuel  Moreton  Peto  of  the  first  part, 
Mary  Peto  his  wife  of  the  second  part,  and  E.  B.  Gardner 
and  James  Taylor  of  the  third  part,  reciting  the  will,  the 
indenture  of  the  81st  March,  1888,  and  the  desire  of 
S.  M.  Peto  of  making  a  more  competent  provision  for  his 
wife,  it  was  witnessed  that,  for  effectuating  such  desire,  all 
the  expectant  and  presumptive  share,  as  well  original  as 
accruing,  of  the  said  S.  M.  Peto,  in  the  one-fifth  part  of 
the  testator's  residuary  property  was  assigned  to  the 
parties  of  the  third  part,  upon  trust,  to  invest  &c.,  and 
pay  the  dividends  to  Mary  Peto,  for  her  life,  for, her  sepa- 
rate use,  and  after  her  decease  to  assign  and  transfer  the 
capital  to  such  persons  as  she  should  appoint,  and,  in  de- 
fault of  appointment!  to  her  next  of  kin. 

Mary  Peto  died  in  May  1842,  without  having  executed 
her  power  of  appointment  under  the  last-mentioned  deed, 
leaving  four  children  by  her  husband  S.  M.  Peto. 

In  January,  1842,  Ann  Peto,  who  had  then  lately  at- 
tained the  age  of  twenty-one  years,  joined  with  her_hro- 
thers  William  and  James,  in  the  execution  of  a  deed  to  the 
like  purport  and  effect,  as  to  their  respective  interests 
under  the  will,  as  that  of  the  31st  March  1838;  reserving 
however  to  the  last-mentioned  deed  its  full  operation. 

The  present  bill  was  filed  by  the  infant  children  of 
Samuel  Moreton  Peto  and  Sophia  French,  against  the 
trustees  under  the  testator's  will,  the  trustees  of  the  settle- 
ments, and  the  children  of  William  Peto  the  elder,  for  the 
purpose,  if  possible,  of  obtaining  a  decree  for  carrying  the 
deed  of  the  31st  March,  1838,  into  execution. 

It  having  been  referred  to  the  Master  to  inquire 
whether  the  arrangement  between  the  parties  would  be 
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1843.  beneficial  to  them,  he  by  his  report  found  that  the  ar- 
rangement between  the  several  parties  was  incomplete, 
by  reason  of  Ann  Peto  not  haying  attained  her  age  of 
21  years  when  the  agreement  of  the  3lst  March,  1838, 
was  made  and  executed,  in  consequence  whereof  she  could 
not  be  a  party  to  such  agreement  That  the  defend- 
ants Samuel  Moreton  Peto  and  Sophia  French  were  ren- 
dered incompetent,  by  reason  of  their  respective  settle- 
ments, to  join  in  an  agreement  with  Ann  Peto  so  as  to 
complete  the  arrangement  with  the  several  parties.  And 
he  was  therefore  of  opinion,  that  it  would  be  fit  and  proper 
and  for  the  benefit  of  the  plaintiffs  and  all  parties  to  this 
suit  not  competent  to  consent,  who  were  presumptively  or 
otherwise  entitled  under  the  indentures  of  settlement, 
of  the  2nd  April,  1838,  and  the  3rd  April,  1841,  that 
the  defendants,  Thomas  Grisell,  Samuel  Moreton  Peto, 
William  French,  Edward  Bensley  Gardner,  and  James 
Taylor,  the  trustees  of  the  settlements,  should,  on  be- 
half of  themselves,  and  all  parties  interested  under  the 
same,  accede  and  become  parties  to.  an  agreement  or  ar- 
rangement of  the  nature  of  that  contained  in  the  indenture 
of  the  31st  March,  1838.  And  he  was  of  opinion,  that, 
having  regard  to  the  intentions  of  the  parties  to  prevent 
loss  to  their  issue,  as  expressed  in  the  deed  of  agreement  of 
the  31st  March,  1838,  such  agreement  or  arrangement 
could  and  might  be  carried  into  effect  under  the  sanction 
&nd  direction  of  this  Court,  by  means  of  a  deed  of  agree- 
ment or  arrangement  to  be  settled  and  approved  of  by  him, 
wherein  the  defendants  Thomas  Grisell,  Samuel  Moreton 
Peto,  William  French,  Edward  Bensley  Gardner,  and 
James  Taylor,  in  their  character  of  and  as  trustees  of  the 
indentures  of  settlement,  should  severally  agree  with  the 
defendants  William  Peto  the  younger,  James  Peto,  and 
Ann  Peto,  for  converting  the  respective  shares  of  the 
children  of  William  Peto  the  elder  in  the  residuary  estate 
into  vested  interests  instead  of  contingent  interests* 
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This  report  was  absolutely  confirmed.  1843. 

The  cause  now  came  on  for  hearing  for  further  direc- 
tions. 

Mr.  Russell,  and  Mr.  Piggott,  for  the  plaintiffs,  relied  on 
the  Master's  finding,  and  observed,  that,  in  effectuating 
arrangements  of  this  sort  relating  to  real  property,  the 
Court  had  gone  a  considerable  length,  and  that  the  same 
principle  would  apply  to  personal  property.  Taylor  v. 
Philips  (a),  Chetwynd  v.  Fleetwood  (*). 

Mr.  ffigram,  and  Mr.  Dawson,  for  the  defendants. 

The  Vice-Chancellob. — If  I  could  see  any  question  in 
dispute  here,  it  is  possible,  consistently  with  practice  and 
principle,  that  some  arrangement  might  be  made  upon 
certain  terms.  But  with  regard  to  the  validity  of  these 
two  settlements,  not  only  no  question  has  been  raised,  not 
only  the  pleadings  have  proceeded  upon  the  validity  of 
these  two  settlements,  but  there  seems  considerable  reason 
to  contend  that,  having  regard  to  the  position  occupied 
under  the  will,  the  foundation  of  the  whole  gift,  by  the 
persons  who  were  trustees  of  these  two  settlements  and 
who  executed  them,  there  would  be  a  positive  difficulty  in 
impeaching  them  upon  the  ordinary  ground  relating  to 
voluntary  assignments.  There  is,  however,  no  question  as 
to  their  validity  upon  the  materials  before  me,  and  I  must 
therefore  assume  their  validity. 

Then  the  question  is  this.  Certain  property  is  settled 
by  the  will.  Part  of  the  property  so  settled  is  an  interest 
contingent  on  the  death  of  Ann  Peto.  It  is  proposed  to 
withdraw  this  part  from  the  operation  of  the  settlement — 

(a)  2  Vez.  sen.  23;  Belt's  (b)  1  Bro.  P.  C.  300  (ed.  Toml.) 
Suppl.  258. 
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deliberately  to  unsettle  it — to  take  it,  on  others  giving  up 
some  other  contingent  claim.  There  is  nothing  in  dispute. 
It  is,  in  fact,  a  withdrawal  by  sale  or  exchange  of  part  of 
the  settled  property,  in  consideration  of  the  substitution  of 
something  else.  It  appears  to  me  not  competent  to  the 
Court  to  carry  such  an  arrangement  into  execution;  but, 
under  the  circumstances  of  the  case,  I  have  no  objection 
to  say  that  the  arrangement  is,  in  the  opinion  of  the  Court, 
beneficial  to  the  parties. 


Declare  that,  in  the  opinion  of  this  Court,  it  would  be  beneficial  to 
effectuate  the  agreement,  and  let  the  parties  be  at  liberty  to  apply  for 
such  act  of  Parliament  for  that  purpose  as  tbey  may  be  advised. 


Qumre,  whe- 
ther a  decree 
by  default  can 
be  had  on  a 
Seal-day? 


Matthews  v.  Matthews. 

1  HIS  cause,  with  others,  was  set  down  for  hearing  on  a 
Seal-day.  The  cause  being  called  on,  for  hearing,  the 
defendant  did  not  appear. 

Mr.  Fretting,  for  the  plaintiff,  asked  for  a  decree. 


The  Vice-chancellor  expressed  a  doubt  whether  a 
decree  by  default  could  be  had  on  a  Seal-day,  and  directed 
that  the  cause  should  stand  over. 
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Holland  v.  Clark.  Marrh  4. 

J. HE  Master  having  made  his  report  under  the  decree  S.C.,  byher 
on  the  hearing  [see  this  case  fully  reported,  1  You.  &  Col.,  ^  a  legacy  of' 
C.  C.  page  157],  and  thereby  stated  the  amount  due  to  the  ^rasheiho^d 
plaintiff  in  respect  of  the  legacy  and  interest,  the  cause  at*"1  *Jcnty- 
now  came  on  for  further  directions.   The  principal  question  tatrix  died  in 
to  be  argued  being,  whether  the  memorandum  of  the  25th  Xee  aidnot5**" 
December,  1825,  [see  1  Y.  &  C.  C.  C.  152],  amounted  to  JJ^^JJi 
an  admission  of  assets  by  each  of  the  executors.  yean  after- 

wards,  and  she 
then  married. 

Mr.  Simpkinson  and  Mr.  Toller,  for  the  plaintiff.— Inde-  J^J^E 
pendcntly  of  any  authority  upon  the  subject  the  terms  of  the  death  of  the 
the  memorandum  necessarily  imply  an  admission  of  assets,  executors 
It  is  not  a  mere  admission  that  the  estate  is  indebted  to  ^*  to  rile 
the  legatee,  but  it  is  an  admission  that  the  executors  jointly  J1™8^*  ^j* 
and  severally  owed  that  sum.     They  could  not  admit  their  morandum  in 
several  liability  unless  they  each  had  assets,  and  the  me-  words:—"  We 
morandum  is  in  the  handwriting  of  John  Clark.    A  pro-  jXSy«cr ^ 
mise  by  executors  to  pay  a  legacy  amounts  to  an  admission  knowledge  to 

*  r  *  °     *  owe  to  G.  H. 

of  assets.     Bothe  v.  Crampion  (a),  Curtis  v.  Blow  (&).     In  the  Ram  of 
Hie  Corporation  of  Clergymen's  Sons  v.  Swainson  (c),  Lord  legacy  kftto* 
Hardwicke  held  the  repeated  payment  of  interest  on  a  legacy  Jj^^fj^iSd 
to  amount  to  an  admission  of  assets.  £W  interest 

thereon  :"-— 

In  Childs  v.  Monins  (tf),  two  persons  gave  a  promissory  Held,  under  the 
note  by  which  they,  as  executors,  jointly  and  severally  pro-  ofto  case,06* 
mised  to  pay  on  demand  with  interest,  and  it  was  held  that  J^^™6" 
they  were  personally  liable.     In  Bradly  v.  Heath  (e),  the  amounted  to  an 
executors  signed  a  memorandum  by  which,  in  consideration  assets  by  both 
of  a  creditor's  consenting  to  wait  for  his  debt,  they,  as  exe-  t  e  cxecutorB- 
cutors,  engaged  to  pay  interest  until  the  debt  was  settled, 
and  it  was  held  that  they  were  jointly  liable  to  pay  the 

(a)  Cro  Jac.  C12.  (d)  2  Brod.  &  Bingh.  460. 

(6)  2  Barn.  &  Adol.  426.  (e)  3  Sim  543. 

(<?)  1  Vez.  sen.  75. 
VOL.  II.  Z  N.C.C. 
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1843.  debt  and  interest.  There  is  no  case  precisely  in  point 
with  the  present ;  but  on  every  principle,  the  memorandum, 
which  is  dated  more  than  fourteen  years  after  the  death  of 
the  testatrix,  amounts  to  an  admission  of  assets  by  each  of 
the  executors. 

Mr.  Shebbeare,  for  the  defendant  James  Clark,  who  had 
admitted  assets. 

Mr.  Spence  for  the  defendant,  John  Clark.— In  none  of 
the  cases  cited  was  the  act  of  the  executors  treated  as  an 
admission  of  assets,  but  it  was  considered  that  the  debt 
had,  by  the  conduct  of  the  parties,  become  the  personal 
debt  of  the  executors.  In  ChUds  v.  Monins,  Chief  Jus- 
tice Dallas  observes,  "  When  therefore  by  the  engagement 
to  pay  interest,  they  have  induced  the  plaintiff  to  suspend 
his  clear  and  admitted  demand,  by  so  doing  they  make 
the  promise  personal  and  individual." 

There  was  no  consideration  for  any  engagement  on  the 
part  of  the  executor  personally  to  pay  the  debt,  and  an  agree- 
ment to  pay  the  debt  of  another  without  any  consideration 
for  the  agreement  is  nudum  pactum,  and  cannot  be  enforced 
at  law.  Wain  v.  Warlters  (a),  Eyerton  v.  Mathews  (4).  If 
the  party  would  not  be  personally  liable  on  this  document 
at  law,  why  should  he  be  liable  in  equity  ? 

The  document  does  not  contain  any  promise  to  pay, 
but  is  merely  an  acknowledgment  that  they,  as  executors, 
owe  the  amount.  It  is  a  mere  repetition  of  their  previous 
liability.  There  is  no  evidence  that  the  legatee  was  in- 
duced to  forbear  from  suing  by  the  signing  of  the  memoran- 
dum. It  cannot  be  denied  that  the  document  amounts  to  an 
admission  of  assets  sufficient  to  answer  the  demand,  but  it 
does  not  amount  to  an  admission  that  each  of  the  exe- 
cutors had  received  sufficient  assets  for  the  purpose.  It  is 
not  an  admission  that  John  Clarke  had  individually  received 
sufficient  assets. 

(a)  5  East,  10.  (b)  6  East,  307. 
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The  Vice-chancellor. — What  shall  be  an  implied  ad-  1843. 
mission  of  assets  must  very  much  depend  on  the  particular 
circumstances  in  each  case,  the  use  of  authorities  being  to 
afford  a  principle,  by  the  application  of  which  a  new  case 
may  be  decided,  though  the  facts  may  be  specifically  dif- 
ferent. 

Now,  in  the  first  place,  supposing  my  opinion  to  be  right, 
that  this  document  did  not  give  a  right  of  action,  it  would 
have  been  of  little  or  no  value  unless  it  amounted  to  an 
admission  of  assets.  Possibly  the  maxim  of  construction, 
ni  res  magis  valeat  quam  per  eat,  might  be  held  to  apply. 
Bat,  without  relying  on  this,  let  us  look  at  all  the  circum- 
stances of  the  case  together.  The  testatrix  died  in  the  year 
1811.  Her  will  was  soon  afterwards  proved  by  both  the 
executors.  The  legatee  attained  her  majority,  when  she 
became  entitled  to  the  legacy,  many  years  after  the  death 
of  the  testatrix ;  she  then  married.  After  her  marriage, 
and  more  than  fourteen  years  after  the  death  of  the  tes- 
tatrix, both  the  executors  sign  the  memorandum,  and,  by 
that  memorandum,  separately  and  jointly  acknowledge 
to  owe  the  husband  of  the  legatee  £150,  being  a  legacy 
left  to  his  wife,  and  £50  interest  thereon.  The  memoran- 
dum is  at  least  an  admission  that  the  legacy  was  not  liable  to 
any  abatement,  but  that  the  whole  sum  was  due,  together 
with  interest.  The  memorandum  is  accepted  by  the  hus- 
band,  who  seems  bound  by  it  as  to  the  amount  of  interest 
then  claimable.  When  the  length  of  time  since  the  death 
of  the  testatrix  is  taken  into  consideration,  in  connection 
with  all  the  other  circumstances  of  the  case,  I  find  the 
doubt  which  I  formerly  entertained  on  the  subject  removed, 
and  I  cannot,  I  think,  acting  upon  the  principle  to  be  ex- 
tracted from  the  authorities,  do  otherwise  than  hold  the 
memorandum  to  be  equivalent  to  an  admission  of  assets  by 
both  the  executors. 

Let  the  defendants  pay  to  the  plaintiff  the  amount  found  by  the 
Master's  report,  dated  the  15th  November,  1842,  to  be  due  to  the  plain- 

z2 
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tiff,  for  principal  and  interest  on  the  legacy  in  the  report  mentioned, 
together  with  the  costs  of  this  suit,  except  so  much  thereof  as  relates  to 
the  claim  for  interest  prior  to  six  years  before  the  filing  of  the  hill  in  this 
Court,  and  also  except  the  costs  occasioned  by  the  defendant  James  Clark's 
going  into  evidence  as  to  the  set-off,  as  in  the  Master's  report  mentioned, 
which  latter  costs  are  to  be  borne  by  him,  and  refer  it  to  the  taxing 
Master  of  this  Court  in  rotation  to  tax  the  costs  so  directed  to  be  paid 
as  aforesaid  in  case  the  parties  differ. — Liberty  to  apply. 


Pearce  v.  Gray. 
Bill  by  a  party    v/N  the  9th  February,  1841,  the  plaintiff  John  Pearce 


promissory        dined  at  Brighton  with  one  James  Augustus  Grant  and  a 
friend.  After  dinner,  cards  were  produced,  and,  eventually, 

For  this 


note  had  been 
obtained  for  a 

gambling  debt,   the  plaintiff  became  a  loser  to  Grant  of  £3400. 

to  restrain  an  ,,..«.».  , 

indorsee  of  the  sum,  the  plaintiff  at  the  time  gave  a  memorandum  or 
itwas  dieged,  acknowledgment ;  but,  six  days  afterwards,  he  signed  and 
conridera^6      gave  to  Grant  a  promissory  note  in  the  following  terms: — 

5j££>"      Kje340°-  Brighton,  Feb.  15,1*4,1. 

action  at  law,         Qn  demand,  I  promise  to  pay  to  James  Augustus 

commenced  by  *  *   "  ° 

him  against  the  Grant,  Esq.,  or  order,  the  sum  of  £8400  for  value  re- 
Squity  forfte      Ceived.  "  Jo  HN  PEARCE." 
recoTery  of  the 
amount  made 
payable  by  the 
note,  and  in 
which  action 
the  defendant 
in  equity  had 

declared.  After  celled,  and  for  an  injunction  to  restrain  Grant  from  nego- 

the  filing  of  the    ......  j  *  •  .. 

bill,  and  before  tiatmg  it,  and  from  commencing  or  promoting  any  action 
had  be^ap!11  aga*118* the  plaintiff  upon  or  in  respect  of  it.  The  plaintiff, 
plied  for,  the      0n  the  day  of  filing  the  bill,  obtained  an  injunction  according 

action  at  law  ,  . 

was  tried,  and  to  the  prayer  of  it,  but  was  unable  to  serve  it  on  Grant,  who 
for6the1Cdefend-    never  entered  any  appearance  to  the  bill  filed  by  the  plaintiff. 

ant  at  law,  the 

plaintiff  in  equity : — Held,  on  the  hearing  of  the  cause,  that  the  judgment  at  law  was  not  only 
admissible  in  evidence,  bat  that  it  was  conclusive  in  equity  as  to  those  facts  as  to  which  it  was 
conclusive  at  law;  but  that,  as  the  judgment  was  obtained  after  the  defendant  had  answered,  and 
no  supplemental  bill  had  been  filed,  the  defendant  in  equity  was  entitled,  if  he  thought  fit  to 
require  it,  to  an  inquiry  whether  the  judgment  had  been  fairly  obtained. 


The  plaintiff  having  reason  to  believe  that  he  had  been 
cheated  at  cards,  on  the  20th  February,  1841,  filed  his  bill 
against  Grant  for  the  delivery  up  of  the  note  to  be  can- 
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On  the  6th  March,  1841,  the  defendant  Gray  demanded  1843. 
payment  of  the  note,  and,  on  the  same  day,  he  commenced 
an  action  at  law  against  the  plaintiff  to  recover  the  £3400 
made  payable  by  the  promissory  note,  and  on  the  15th 
March  he  declared  in  such  action.  On  the  6th  April,  1841, 
the  plaintiff  filed  his  bill  against  the  defendant  Gray.  The 
bill,  after  stating  the  facts,  charged  that  the  defendant  Gray 
was  informed,  before  he  took  the  note,  of  the  nature  of  the 
transaction,  and  that  the  plaintiff  had  not  received  a  full  con- 
sideration for  the  note,  and  that  it  was  not  indorsed  to  the 
defendant  bond  fide,  or  for  a  valuable  consideration.  The 
bill  prayed  that  the  defendant  might  be  decreed  to  deliver 
up  the  note  to  be  cancelled,  and,  in  the  mean  time,  might 
be  restrained  from  negotiating  it,  and  also  from  proceed- 
ing in  the  action  commenced  by  him  against  the  plaintiff, 
and  from  commencing  or  promoting  any  other  action 
against  him  upon  the  note  ;  and,  if  necessary  and  proper, 
that  the  bill  in  the  present  suit,  as  amended,  might  be 
taken  as  supplemental  to  that  filed  against  Grant. 

The  defendant  Gray,  by  his  answer,  admitted  the  pos- 
session of  the  note,  for  which,  as  he  alleged,  he  had  given 
a  valuable  consideration  to  one  Gill  without  notice  of  the 
gambling  transaction. 

The  note  was  produced  on  the  hearing  of  the  cause,  but 
appeared  to  be  indorsed  in  blank  by  Grant. 

On  the  2nd  July,  1841,  the  action  brought  against  the , 
plaintiff  in  equity  by  Gray  was  tried,  when  a  verdict  was  : 
found  for  the  defendant  at  law,  the  plaintiff  in  equity. 

In  this  suit,  the  plaintiff  entered  into  evidence  to  prove 
an  examined  copy  of  the  judgment- roll  in  the  action  at  law, 
and  that  Grant  was  out  of  the  jurisdiction  of  the  Court: 
the  latter  fact,  however,  which  was  proved  by  only  one  wit- 
ness, was  contradicted  by  the  answer  of  the  defendants. 

The  cause  now  came  on  for  hearing. 

Mr.  Russell  and  Mr.  Dunn  objected  to  the  case  proceed-* 
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1843.  ing  in  the  absence  of  Grant,  who,  they  contended,  was  a 
necessary  party ;  inasmuch,  as  it  became  necessary  to  de- 
cide whether  the  note  was  a  valid  note  in  the  hands  of 
Grant,  and  whether,  under  all  the  circumstances,  it  was 
not,  at  all  events,  a  valid  note  in  the  hands  of  the  defend- 
ant Gray. 

For  the  plaintiff,  it  was  argued,  that  the  objection  was 
not  raised  by  the  answer,  and  it  did  not  appear  that  Grant 
had  any  interest  in  the  note. 

The  objection  was  overruled. 

On  the  record  of  the  judgment  at  law  being  offered  in 
evidence  on  the  part  of  the  plaintiff, 

Mr.  Russell  and  Mr.  Dunn  objected,  that  the  judgment 
was  not  in  issue  in  the  cause,  and  that  evidence  of  it  was 
therefore  inadmissible: — that  it  was  no  evidence  of  the 
facts  put  in  issue  in  the  cause.  And  that  it  might  have 
been  obtained  unfairly,  or  through  mistake. 

The  Vice-chancellor. — If  at  any  stage  of  the  cause  the 
propriety  or  impropriety  of  the  judgment  at  law  can  be 
discussed,  this  is  not  the  time.  The  only  question  now  is, 
whether  it  can  be  admitted  as  evidence.  The  weight  to  be 
given  to  it,  when  admitted,  is  another  question.  The  bill 
alleges  the  bringing  of  the  action  and  the  delivery  of  the 
declaration ;  and  the  plaintiff,  for  the  purpose  of  shewing 
the  state  of  the  action,  proves  the  record  of  the  judgment. 
That  the  judgment  was  unfairly  and  improperly  obtained 
(if  it  was  so)  may  be  an  argument  against  its  weight 
when  admitted,  but  not  against  its  reception  as  evidence. 
It  is  clearly  admissible  as  evidence.  It  is  another  question 
whether,  the  judgment  having  been  obtained  since  the  in- 
stitution of  the  suit,  the  defendant  ought  not  to  have  some 
further  opportunity  of  bringing  forward  and  supporting  any 
objections  he  may  have  to  allege  against  the  judgment. 

The  evidence  was  received. 
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Mr.  Svmnston  and  Mr.  Totter,  for  the  plaintiff.— The  1843. 
judgment  at  law  is  conclusive  as  to  the  note  being  given  for 
a  gambling  debt,  and  having  been  indorsed  to  the  defend- 
ant with  fall  notice  of  the  illegal  consideration  given  for  it. 
And  it  is  sufficient  evidence  for  this  Court  to  decree  a  per- 
petual injunction  and  the  delivery  up  of  the  note  to  be 
cancelled  as  prayed  by  the  bill.  The  judgment  is  substan- 
tially the  same  as  if  it  had  been  a  judgment  in  an  action 
brought  under  the  direction  of  this  Court.  There  is  no 
ground  for  pretending  that  the  judgment  has  been  ob- 
tained through  fraud  or  mistake,  nor  can  anything  be 
stated  to  take  it  out  of  the  general  principle  applicable 
to  a  judgment  on  the  same  question  between  the  same 
parties. 

Mr.  Russell  and  Mr.  Dunn,  for  the  defendant. — The  pro- 
per bill  was  a  bill  for  discovery  only,  and  the  prayer  for  the 
delivery  up  of  the  note  is  only  added  as  matter  of  relief 
to  avoid  the  payment  of  the  costs  of  the  discovery.  There 
is  no  evidence  in  the  cause  of  any  gambling,  nor  have 
any  of  the  facts  alleged  in  the  bill  or  even  the  memo- 
randum been  proved.  It  does  not  appear  on  what  ground 
the  plaintiff  at  law  failed,  and  therefore  the  judgment  can- 
not be  taken  as  proof  of  any  of  the  facts.  It  might  have 
been  obtained  by  accident  or  mistake.  The  plaintiff  in 
equity  never  applied  for  an  injunction.  In  Jones  v.  Lane  (a), 
Baron  Alderson  states  "that  the  result  of  an  examination 
of  the  authorities  seems  to  be,  that  if  a  party  has  wrongfully 
obtained  possession  of  a  bill  of  exchange,  although  under 
circumstances  which  would  give  a  complete  defence  at  law, 
equity  will  nevertheless  interfere,  if,  from  length  of  time  or 
death  of  witnesses,  such  defence  is  likely  to  fail;  but  that, 
if  the  objection,  being  apparent  on  the  face  of  the  instru- 
ment, must  always  be  open  to  the  defendant  whenever  such 

(a)  3  You.  &  Coll.  281,  294. 
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action  shall  be  brought  against  him,  he  is  not  compelled  to 
apply  to  a  court  of  equity  for  relief/'  The  plaintiff  comes 
here  without  any  evidence  at  all,  except  that  the  plaintiff 
at  law  has  not  been  able  to  succeed  in  his  action ;  but  this 
is  not  a  sufficient  ground  for  the  decree  which  he  seeks. 


Vice-Chancellor  (without  hearing  the  reply). — Ever 
since  I  have  been  acquainted  with  this  Court,  it  has  been 
the  constant  course  of  the  Court  to  grant  relief  against 
securities  given  for  gambling  transactions.  In  the  present 
case,  the  judgment,  standing  unquestioned,  precludes  the 
fact  of  this  being  a  gambling  debt  from  being  disputed. 
The  question  was  a  mere  legal  question,  and  the  judg- 
ment has  disposed  of  it.  But  the  judgment  having  been 
obtained  after  the  answer,  and  no  supplemental  bill  hav- 
ing been  filed,  bringing  that  fact  before  the  Court,  so  as 
to  enable  the  defendant  to  give  any  explanation  of  the  cir- 
cumstances under  which  the  judgment  was  obtained,  I  will, 
if  the  defendant  wishes  it,  send  it  to  the  Master,  to  en- 
quire whether  the  judgment  was  fairly  obtained.  The 
defendant  will,  however,  take  the  reference  at  the  risk  of 
costs.  If  this  enquiry  is  to  take  place,  the  Master  may  as 
well  also  enquire  whether  Grant  was  out  of  the  jurisdiction 
when  the  present  bill  was  filed,  and  whether  he  is  now  out 
of  the  jurisdiction.  I  am  not  quite  certain  that  this  en- 
quiry is  necessary.  I  should  probably  come  to  the  same 
conclusion  without  it. 

Let  the  promissory  note  be  deposited  with  the  Registrar,  and  let  the 
cause  stand  over  for  ten  days  for  the  defendant  to  elect  whether  he  will 
take  the  reference. 


March  15.  The  defendant  declining  the  reference,  the  record  of  the 
judgment  was  directed  to  be  entered  as  read,  and  the  decree 
was  made  according  to  the  prayer  of  the  bill. 
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Hills  v.  Hills.  April  2l«. 

1  HE  bill  was  filed  on  behalf  of  the  infant  children  of  The  Court  will 
Thomas  Hills  deceased,  who  was  the  eldest  son  of  the  tes-  decree  a*wiiu» 
tator  Daniel  Hills,  against  the  executor  of  the  testator  and  JjJ^"1^*. 
other  parties,  for  the  purpose  of  having  the  real  and  per-  tur  infant  heir, 
sonal  estate  of  the  testator  administered.    The  real  pro- 
perty had  been  devised  upon  trust  for  sale,  and  one  moiety 
of  the  residuary  personal  estate,  including  the  monies  to 
arise  from  the  sale  of  the  realty,  had  been  bequeathed  to 
the  plaintiffs,  one  of  whom,  George,  was  the  heir-at-law  of 
the  testator. 

Mr.  Dixon,  for  the  plaintiffs,  observed,  that  the  plaintiff 
George,  the  heir-at-law  of  the  testator,  being  an  infant,  the 
will  could  not  be  proved  against  him  in  this  suit.  Nanny 
v.  Wynne  (a). 

Mr.  Elmsley  and  Mr.  Rasch  appeared  for  the  defendants. 

Decree  that  the  administration  accounts  be  taken  without  declaring 
the  will  well  proved,  or  ordering  the  trusts  of  it  to  be  carried  into 
execution. 

(a)  In  Chan.  1839.  In  this  But  upon  appeal  to  Lord  Cotlen- 
case,  which  was  a  bill  filed  by  in-  ham,  C,  this  part  of  the  decree  was 
fants,  one  of  whom  was  the  heir-afr-  struck  out ;  his  lordship  observing 
law  of  a  testator,  for  the  purpose  of  that  where  an  infant  heir  is  plain- 
having  the  trusts  of  the  will  relat-  tiff,  the  course  is  not  to  establish 
tag  to  the  testator's  real  estates  the  will,  but,  if  there  be  no  question 
executed!  a  decree  was  made  that  raised,  to  act  under  it  as  a  will.  A 
the  will  should  be  established,  and  branch  of  this  case  will  be  found  re- 
the  trusts  carried  into  execution,  ported  in  the  Jurist,  Vol.  3,  p.  498. 
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May  27M.  HANSON  V.  LAKB. 

On  a  decree  1  HE  plaintiff  agreed  by  writing,  dated  the  17th  March, 

performance  1842,  to  purchase  a  freehold  estate  of  Richard  Lake.    The 

fe^tiirirlaNtaw  purchase-money  was  paid,  and  the  plaintiff  was  let  into 

of  a  vendor,  the  possession;  but  before  any  conveyance  was  executed,  and 

there  has  been  on  the  12th  May,  1842,  Richard  Lake  died,  intestate,  leav- 

no  default  on       .  .    -     ,  ,     .       ,  , 

either  side,  will  ing  an  infant  heuvat-law. 

Shher  rid?.1*  °n  The  biU  V™7eA> that  the  agreement  might  be  specifically 
performed,  and  that  the  infant  might  be  declared  a  trustee 
for  the  plaintiff,  and  decreed  to  execute  a  conveyance. 

Mr.  Glasse,  for  the  plaintiff. 

Mr.  Cottyer,  for  the  defendant. 

Upon  the  plaintiff's  counsel  asking  for  his  costs,  the  Vice* 
Chancellor,  after  noticing  the  short  space  of  time  which 
had  elapsed  between  the  date  of  the  agreement  and  the 
death  of  the  vendor,  enquired  whether  there  was  any  au- 
thority for  allowing  a  plaintiff  the  costs  of  the  suit  in  such 
a  case  against  an  infant  defendant  ? 

Mr.  Glasse  mentioned  The  Midland  Counties  Railway 
Company  v.  Westcomb  (a). 

The  Vice-chancellor  said,  that  he  thought  there  must 
have  been  some  default  in  that  case.  Here  it  was  admit- 
ted that  there  was  no  default  on  either  side. 

Decrbb  an  immediate  conveyance.  Let  the  purchaser  bear  his  own 
costs  of  the  suit.  Let  the  infant  have  his  costs  out  of  the  personal  estate 
of  the  intestate,  on  the  administratrix  appearing  and  consenting  to  be 
bound  by  the  decree. 

(a)  11  Sim.  67. 
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Rider  v.  Jones. 
Rider  v.  Sturgis.  jyay  25M. 

UNDER  the  will  of  Richard  Brittain,  Mary  Rider  was  Upon  a  bill  v 
entitled  for  life  to  one  undivided  moiety  of  an  estate  Mfde amort- 
mentioned  in  the  pleadings,  with  remainder  as  to  a  one-  foiff^™1^-7- 
undivided  seventh  part  to  her  daughter,  Mary,  in  tail,  cumstances  of 

oppresaion  and 

The  parties  so  interested  contracted  to  sell  their  interests  misconduct 
to  a  Mr.  Heathcote,  who,  many  years  ago,  was  let  into  a^nst 'the* 
possession  of  the  premises.    In  consequence,  however,  of  m^J£{d!nUt 
difficulties  in  the  title,  the  contract  had  not  been  com-  inasmuch  as, 
pleted,  nor  the  purchase-money  paid  at  the  time  of  pre-  would  have 
senting  the  present  petition,  J^pSJSf  Lt 

In  1828,  Mary  Rider  and  her  daughter  employed  Tho-  ^esuit^bei^ 
mas  Wyndham  Jones  as  their  solicitor,  and,  being  in  great  insoWenthewaa 
distress,  procured  from  him,  at  various  times,  the  loans  of  receive  costs.0 
several  small  sums  of  money.     Jones  afterwards,  at  their  of  JSoiSuiwT 
request,  applied  to  and  obtained  from  Mr.  Heathcote  the  held  the  mort- 

Sage  deed  | 

annual  payment  of  £50,  in  discharge  of  the  interest  due  on  claiming  a  lien 
the  unpaid  purchase-money  for  the  estate.  He  also,  under  a  hlTciientfuTan 
written  authority,  signed  by  Mary  Rider  and  her  daughter,  J"^2°£  y,  J*"* 
from  time  to  time  received  from  Heathcote  the  £50,  and  it  *****  of  the 
was  agreed  that  what  he  so  received  should  be  applied  in  mortgagee  took 
payment  of  what  might  be  due  from  them  to  him  for  mo-  |{j*  iJJ^J 
nies  advanced  and  business  done.  Debtors'  Act. 

Upon  a  bill 

In  the  course  of  these  transactions  Mary  Rider  and  her  filed  by  the 
daughter  gave  Jones  two  promissory  notes  for  £30  each,  Mt^io^the 
and  two  acceptances  for  £50  each.    Afterwards,  in  Sep-  ^eenT'thV0 
tember,  1833,  Jones,  without  any  previous  communication  Court>  on  the 
with  them,  prepared,  and  required  them  to  execute  to  him,  the  mortar, 
an  indenture  of  mortgage  of  the  premises,  to  secure  £100  2toi!neyfthe 

though  not  a 
party  to  the  suit,  but  who  appeared  on  a  petition,  to  deliver  the  deed  to  the  mortgagor,  upon 
payment  of  what  was  due  from  the  mortgagor  under  the  security,  tn  satisfaction  of  die  lien. 

The  provisional  assignee  under  the  Insolvent  Debtors'  Act  was  made  a  defendant  to  a  bill  of 
which  the  object  was  to  set  aside  a  mortgage  security  taken  by  the  insolvent  from  the  plaintiff: 
— Held,  under  the  circumstances  of  the  case,  that  the  assignee  was  not  entitled  to  receive  the 
costs  of  the  snit  from  the  plaintiff. 
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1843.  and  interest.  Upon  their  refusal  to  do  this  he  bronght  his 
action  against  Mary  Rider  on  one  of  the  acceptances,  and 
arrested  her.  He  also  commenced  proceedings  on  the 
other  securities,  but  agreed  to  discontinue  them  npon  his 
clients  consenting  to  execute  the  mortgage,  which  they 
accordingly  did.  They  subsequently  executed  to  him  a 
deed  of  further  charge  of  the  premises. 

In  July,  1836,  Jones  commenced  an  action  against  Mary 
Rider  on  her  covenant,  contained  in  the  mortgage-deed, 
for  payment  of  the  £100,  and  also  an  action  against  John 
Trelfa  (who  in  the  interim  had  married  Mary  Rider,  the 
daughter),  on  certain  acknowledgments  which  he  had  given 
in  respect  of  the  foregoing  transactions.  These  actions  led 
to  the  present  suit,  in  which  the  original  bill  was  filed  in 
April,  1887,  by  Mary  Rider,  and  John  Trelfa  and  Mary 
his  wife,  against  Jones,  alleging,  that  an  open  unsettled 
account  existed  between  the  parties  in  respect  of  monies 
received  and  paid  by  the  defendant  for  the  plaintiffs ;  that, 
upon  taxing  that  account,  a  balance  would  be  found  due 
to  the  plaintiffs;  and  that,  with  respect  to  monies  due  to  the 
defendant  for  business  done,  no  bill  of  costs  had  been  ren- 
dered to  the  plaintiffs,  though  frequently  applied  for.  The 
prayer  of  the  bill  was,  that  the  proper  accounts  might  be 
taken,  and  the  bills  of  costs  examined  and  taxed ;  that  it 
might  be  declared  that  the  securities  were  fraudulently  ob- 
tained, and  might  be  delivered  up  to  the  plaintiffs ;  and 
that,  if  necessary,  they  might  be  let  in  to  redeem  the  pre- 
mises ;  and,  for  an  injunction,  to  restrain  the  proceedings 
at  law. 

The  plaintiffs  having  obtained  an  injunction,  pursuant  to 
the  prayer  of  the  bill,  that  injunction  was  continued  by 
order ;  and  by  the  same  order  the  Master  was  directed  to 
take  an  account  of  the  dealings  and  transactions  between 
the  parties ;  with  liberty  to  state  special  circumstances. 

After  this  order  was  obtained,  Jones  became  insolvent, 
and  his  estate  and  effects  were  vested  in  Sturgis,  as  provi- 
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sional  assignee  under  the  Insolvent  Debtors1  Act.   Stnrgis        1843. 
was  brought  before  the  Court  by  supplemental  bill. 

The  Master  afterwards  made  his  report,  whereby  he 
found,  that,  under  the  written  authority  before  mentioned, 
Jones  had  received  sums  amounting  to  £170;  that  he  had, 
on  the  other  hand,  paid  and  advanced,  on  account  of  Mary 
Rider  and  her  daughter,  several  sums  of  money ;  that  he 
had  also  become  entitled  to  be  paid  several  sums  in  respect 
of  his  bills  of  costs  (delivered  since  the  commencement  of 
the  suit),  which  bills  of  costs  the  Master  had  reduced  from 
£146  to  66/.  3*.  by  disallowing  all  charges  connected  with 
the  mortgage  securities,  and  by  taxation;  and  that  the 
amount  of  monies  so  due  to  him  was  196/.  3*.  lOd.  That 
there  would  therefore  remain  due  to  the  defendant  Jones, 
upon  the  balance  of  accounts,  in  respect  of  the  several 
before-mentioned  dealings  and  transactions,  the  sum  of 
26/.  3*.  lOd. 

It  appeared  from  the  schedules  to  the  Master's  report 
that,  exclusively  of  Jones's  demand  for  professional  charges, 
there  was  due  to  him  in  the  account  between  the  par* 
ties  at  the  time  when  he  arrested  Mary  Rider,  and  also 
when  he  procured  the  execution  of  the  mortgage  security, 
the  sum  of  £9  only,  and  that  when  he  commenced  the 
actions  which  were  the  subject  of  these  suits,  he  had  been 
overpaid,  and  that  there  was  due  from  him  to  the  plaintiffs 
on  the  same  account  the  sum  of  £40. 

Before  the  report  was  confirmed  an  offer  was  made  by 
the  plaintiffs  to  the  defendant  Sturgis,  with  the  approbation 
of  the  Master,  to  pay  him  the  balance  of  26/.  3*.  lOd.  upon 
having  the  deeds  of  mortgage  and  further  charge  delivered 
up,  and  a  conveyance  of  the  premises  to  the  plaintiffs. 
Sturgis,  however,  declined  to  accept  this  offer,  but  obtained 
an  order  for  confirming  the  report,  and  an  order  for  set* 
ting  down  the  original  and  supplemental  causes  for  hear- 
ing, for  the  purpose,  as  recited  by  the  latter  order,  of  ob- 
taining the  directions  of  the  Court  as  to  the  payment  of 
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1843.  the  above-mentioned  sum,  and  of  Sturgis's  costs  of  the 
supplemental  suit. 

The  causes  came  on  for  hearing  before  Knight  Bruce, 
V.  C.j  in  April,  1843,  when  his  Honor  declined  to  order 
the  payment  of  the  sum  of  26/.  3*.  lOrf.  to  the  defendant 
Sturgis,  without  the  delivery  up  by  him  of  the  deeds  of  mort- 
gage; but  it  being  then  alleged  by  the  defendants'  counsel 
that  the  deeds  were  in  the  possession  of  Mr.  George  Smith, 
the  solicitor  of  Jones  in  this  suit,  who  claimed  some  lien 
upon  them  as  against  Jones,  an  enquiry  was  directed  upon 
that  point,  with  liberty  to  any  of  the  parties,  within  a  given 
time,  before  the  order  for  the  enquiry  should  be  drawn  up, 
to  apply  to  the  Court. 

The  plaintiffs  now  presented  their  petition,  praying  that 
they  might  be  at  liberty  to  pay  into  Court  the  said  sum  of 
26/.  3s.  10d.,  and  that  thereupon  the  defendants  and  George 
Smith  might  be  respectively  ordered  to  deliver  up  and  pro- 
cure to  be  delivered  up  to  the  petitioners,  the  indentures  of 
mortgage  and  further  charge,  and  to  re-assign  and  to  re- 
lease to  the  petitioners,  Mary  Rider  and  Mary  Trelfa,  the 
respective  estates  and  interests  created  by  the  said  inden- 
tures ;  and  that  the  defendants  and  George  Smith  or  one 
of  them  might  be  ordered  to  pay  to  the  petitioners  the 
costs  of  this  application. 

Mr.  Mathews  and  Mr.  Pole,  for  the  petition. — [The 
Vice-Chancellor  mentioned  the  case  of  Bell  v.  Taylor  (a)]. 
*  There  is  a  general  jurisdiction  in  the  Court  to  control  the 
defendant's  solicitor  in  a  case  like  this  :  Bawtree  v.  Wat- 
son  (4).  This  is  a  strong  case.  The  whole  is  founded  on 
defendant's  own  answer,  his  own  admissions,  and  his  own 
evidence.  It  reveals  a  course  of  most  oppressive  conduct 
by  a  solicitor  towards  a  poor  country  client.  The  deeds 
must  be  delivered  up,  and  the  plaintiffs  are  entitled  to 

(a)  8  Sim.  21C.  (6)  2  Keen,  713 ;  3  M.  &  K.  339. 
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their  costs ;  and  as  Jones  and  Sturgis  will  not  agree  be- 
tween them  which  is  to  receive  the  26/.  3*.  10d,,  one  or 
other  of  them  must  pay  the  costs  of  this  petition,  which  has 
been  rendered  necessary  by  their  conduct. 

Mr.  Follett,  for  the  defendant  Sturgis. — This  defendant 
is  entitled  to  receive  the  costs  of  the  suit  and  petition.  If 
a  mortgagor  comes  into  equity  to  redeem,  he  must  not 
only  pay  the  costs  of  the  mortgagee,  but  the  costs  of  neces- 
sary parties  occasioned  by  the  dealing  of  the  mortgagee 
with  his  security:  Wetherell  v.  Collins  (a).  This  applies 
&  fortiori  to  Sturgis,  who  is  a  public  officer.  In  Bawtree 
v.  Watson  there  was  an  actual  decree ;  yet  even  there,  the 
Court  ordered  him  to  be  paid,  and  his  costs  added  to 
the  security.  Here  he  comes  in  during  the  pendency  of  th3 
suit. 

Mr.  Daniel,  for  the  defendant  Jones. — Upon  the  motion 
to  dissolve  the  injunction  an  order  was  made  by  consent  of 
this  defendant  that  the  accounts  should  be  taken.  The 
effect  of  that  was,  that  various  allegations  of  the  misconduct 
of  the  defendant  contained  in  the  bill  and  negatived  by  the 
answer  have  not  been  put  in  issue.  The  consent  of  the 
defendant  to  have  the  accounts  taken  on  an  interlocutory 
proceeding,  is  a  ground,  amongst  others,  for  allowing  him 
his  costs. 

Mr.  Russell,  for  Smith. — How  can  a  plaintiff  bring  in 
the  solicitor  of  the  defendant  and  treat  him  as  his  own 
solicitor?  In  Bell  v.  Taylor,  the  deeds  had  got  into  the 
hands  of  the  solicitor  for  the  purposes  of  that  suit,  and 
there  being  no  lien,  it  was  held  that  the  Court  could  order 
him  to  deliver  them  up.  The  principles  of  that  case  are  not 
applicable  here. 

(a)  3  Madd.  2j5, 
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1843.  Mr.  Mathews,  in  reply. — The  bill  is  not  simply  a  bill  to 

redeem,  but  to  set  aside  securities  as  fraudulent.  If  Jones 
had  not  been  insolvent  he  would  have  had  to  pay  the  costs 
of  the  suit.  Sturgis,  therefore,  who  has  not  disclaimed, 
but  identifies  himself  with  Jones,  can  claim  no  costs.  As 
to  Smith,  the  Court  has  a  clear  jurisdiction  on  general 
principles  to  order  him  to  deliver  up  the.  deeds :  but  it  may 
be  doubted  whether  he  has  not  waived  any  question  as  to 
the  jurisdiction,  by  attending  here  and  in  the  Master's 
office. 

The  Vice-chancellor. — The  result  of  the  whole  case 
is,  that,  after  some  years  of  litigation,  the  plaintiffs  are 
entitled  to  have  the  securities  restored  to  them,  and  a  re* 
conveyance,  upon  payment  of  £26  and  a  fraction  to  one  of 
the  defendants;  and  it  is  agreed  between  the  defendants 
and  Mr.  Smith,  that,  as  between  them,  that  sum  belongs  to 
Mr.  Smith :  Mr.  Smith's  also  is  the  hand  which  holds  the 
securities.  Therefore,  the  plaintiffs  must  pay  within  a 
given  time  this  sum  to  Mr.  Smith ;  and  let  the  decree  or 
order  be  prefaced  with  a  statement,  that  it  is  admitted  at 
the  bar,  that,  as  between  Sturgis,  Jones,  and  Smith,  that 
sum  belongs  to  Smith,  to  be  paid  him  in  full  satisfaction  of 
all  demands  under  the  securities,  or  either  of  them.  Upon 
payment  being  made,  let  Smith  re-deliver  the  securities 
(the  deeds,  bills,  and  notes)  to  the  plaintiffs,  and  thereupon 
let  Sturgis,  and  all  other  necessary  parties  (if  any),  execute 
a  reconveyance  of  the  mortgaged  property  to  the  plaintiffs, 
or  as  they  shall  direct ;  the  reconveyance  to  be  settled  by 
the  Master,  if  the  parties  differ,  and  not  to  be  parted  with 
to  the  plaintiffs  till  further  order.  Reserve  all  costs  subse- 
quent to  the  present  time,  with  liberty  to  apply. 

As  to  the  costs  of  the  suit  to  the  present  time,  consider- 
ing the  nature  of  the  securities,  the  circumstances  under 
which  they  appear  to  have  been  obtained,  the  nature  of 
the  actions,  and  the  amount  of  the  debt,  it  is  plain,  that 
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this  cannot  be  considered  as  a  common  mortgage  case.  I  1843. 
do  not  approve  of  some  of  the  circumstances  which  have 
taken  place,  and  if  Jones  were  not  insolvent,  I  should  have 
thrown  part  at  least  of  the  costs  upon  him ;  but  he  being 
insolvent,  and  not  paying  costs,  the  question  arises  whe- 
ther he  is  entitled  to  receive  any  costs.  I  am  of  opinion 
that  he  is  certainly  not  so  entitled,  except  as  to  the  peti- 
tion. Considering  the  position  in  which  he  stands,  the 
nature  of  the  petition,  and  its  prayer,  Jones  must  have 
the  costs  of  the  petition.  These  the  plaintiffs  must  pay, — 
I  say  it  with  reluctance ;  but  let  them  be  added  to  their 
own  costs,  for  there  is  a  view  in  which  that  may  possibly 
be  useful  to  them.  Jones  is  not  to  have  any  costs  in 
the  Master's  office  from  the  plaintiffs. 

As  to  Sturgis,  it  is  true  that  he  comes  in  as  a  public 
officer  in  right  of  Jones  the  insolvent;  but  he  had  full 
opportunity  of  making  himself  master  of  the  case.  He 
might  have  disclaimed,  and  thereby  have  saved  expense. 
But  he  appears  to  have  taken  up  the  litigation  as  a  con- 
tending party.  The  litigation  is  decided  substantially  in 
the  plaintiffs'  favour.  I  must  leave  him  therefore  to  take 
his  own  costs,  out  of  the  insolvent's  estate,  of  the  suit 
generally  to  the  present  time,  including  the  costs  of  the 
petition. 

Then,  with  respect  to  Mr.  Smith.  Considering  the 
nature  of  the  case,  I  remain  of  opinion  that  Mr.  Smith 
should  have  the  costs  of  the  petition  from  the  plain- 
tiffs ;  by  which  I  mean,  strictly  and  merely  the  costs  of 
the  petition;  not  of  any  proceedings  in  the  Master's 
office.  The  plaintiffs  are  not  to  pay  the  costs  of  inves- 
tigating that  lien  which  Smith  claimed  against  other 
persons. 

As  to  the  plaintiffs'  costs,  including  the  costs  which  they 
pay  to  Jones,  and  to  Smith — and  also  as  to  Smith's  costs 
which  I  do  not  direct  to  be  paid  by  the  plaintiffs — they 
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must  be  paid  out  of  the  insolvent's  estate.  The  insolvent 
has  been  substantially  in  the  wrong.  Let  the  injunction 
be  made  perpetual    As  to  the  costs  at  law,  I  say  nothing. 

After  the  case  had  been  disposed  of,  the  case  of  Bakery. 
Henderson  (a)  was  referred  to. 


(«)  4  Sim.  27. 


May  27  Ik. 


Mbgoison  v.  Foster. 

IN  February,  1826,  William  Smith  Batson  executed  to 
his  sister  Elizabeth  Maria  Batson  a  bond  to  secure  to  her 
the  payment  by  the  obligor  of  the  sum  of  £5000  and  in* 


A  person  gave 
a  bond  for 
£5000  to  his 
sister,  but  fail- 
ing to  pay  the 

interest  due  on  terest  on  the  25th  August  following, 
a     n  ,  gave       qq  ^e  ^  December,  1885,  Batson,  in  consideration  of 


her  another 
bond  to  secure 
the  arrears  of 
interest.     He 
afterwards  de- 
posited with 
his  sister  the 
title-deeds  of 
his  real  estates 
"  as  a  collateral 
security  for  the 
bond  debts." 
Subsequently, 
in  contempla- 
tion of  the  mar- 
riage of  the 
sister,  the  two 
bonds  were, 

with  the  consent  and  privity  of  the  obligor,  settled  upon  trusts  for  the  benefit  of  the  intended 
husband  and  wife ;  no  reference,  however,  being  made  in  the  settlement  to  the  deposit  of  title- 
deeds.  The  marriage  took  effect,  and  about  four  years  after,  the  obligor  became  bankrupt:— JfrW, 
that,  assuming  the  consideration  for  the  first  bond  to  have  been  voluntary,  yet  there  being  no 
fraud  suggested  against  any  party,  or  insolvency  proved  against  the  obligor,  the  settlement  was  a 
valuable  security ;  and  that  by  virtue  of  the  bonds,  the  instrument  of  deposit,  and  the  settlement, 
the  trustee  of  the  settlement  was  equitable  mortgagee  of  the  real  estate  for  the  monies  due  on  the 
bonds. 

The  circumstance  that  the  Court  of  Bankruptcy  has  concurrent  jurisdiction  in  the  case,  is  not 
a  necessary  ground  for  refusing  costs  to  a  party  seeking  the  assistance  of  a  Court  of  Equity. 


the  arrears  of  interest  on  the  before-mentioned  bond,  and 
of  some  small  sums  due  from  him  to  his  sister,  gave  her  a 
bond  for  £1000  and  interest.  This  bond  was  made  pay- 
able on  the  1st  June,  1836. 

On  the  9th  December,  1835,  Batson  deposited  with  his 
sister  the  title-deeds  of  an  estate  belonging  to  him,  and  at 
the  same  time  gave  her  a  memorandum  in  these  words : 

"  Newcastle,  9th  December,  1835. 
"  I  deposit  these  deeds  of  my  estate  of  Higham  Dykes 
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with  my  sister  Elizabeth  Maria  Batson,  as  a  collateral  se-        1843. 
curity  for  my  bond  debts  due  to  her,  meoomow 

«  W.  S.  Batson." 


By. an  indenture,  dated  the  29th  February!  1886,  and 
made  in  contemplation  of  a  marriage  then  agreed  upon 
between  Elisabeth  Maria  Batson  and  S.  S.  Meggison,  the 
bonds  and  the  monies  secured  thereby  were  assigned  to 
William  Clayton  Walters,  in  trust  for  Elizabeth  Maria 
Batson  for  her  separate  use  during  the  joint  lives  of  herself 
and  her  intended  husband,  and  in  case  she  should  survive 
her  intended  husband,  in  trust  for  her  absolutely ;  but  in 
case  she  should  die  in  his  lifetime,  in  trust  for  her  intended 
husband  for  life,  and  after  his  decease  as  she  should  by 
will,  notwithstanding  her  coverture,  appoint,  and  in  de- 
fault of  appointment  to  such  persons  as  by  virtue  of  the 
Statute  of  Distributions  would  at  her  death  have  been  en- 
titled to  her  personal  estate  as  her  next  of  kin  in  case  she 
had  died  a  widow  and  intestate.  The  settlement  contained 
a  proviso  that  the  sums  secured  by  the  bonds  should  not 
be  called  in  during  the  lifetime  of  W.  S.  Batson,  nor  after 
his  decease,  except  upon  the  request  in  writing  of  the  in- 
tended husband  and  wife,  or  the  survivor.  No  notice  was 
taken  in  the  settlement  of  the  deposit  of  deeds  or  the 
memorandum. 

The  settlement  was  made  with  the  privity  and  consent 
of  W.  S.  Batson,  and  the  marriage,  which  took  effect  soon 
after,  was  likewise  had  with  his  consent.  The  interest  on 
the  £6000  was  regularly  paid  from  the  date  of  the  settle- 
ment to  the  bankruptcy  of  Batson,  which  took  place  in 
December,  1841. 

The  bill,  which  was  filed  by  the  husband  and  the  trustee 
of  the  settlement  against  the  assignees  of  the  bankrupt, 
the  wife,  and  other  parties,  prayed  that  the  estate,  the 
title-deeds  of  which  had  been  deposited,  might  be  sold, 

a  a2 
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1843*  ^  and  that  out  of  the  purchase-money  the  money  due  in 
respect  of  the  bonds  might  be  paid  to  the  trustee,  or  that 
the  assignees  might  be  absolutely  foreclosed. 

The  assignees  by  their  answer  admitted  that  the  settle- 
ment was  made  with  the  privity  and  consent  of  Batson, 
but  insisted  that  at  the  times  of  the  execution  of  the  bonds 
and  the  deposit  of  title-deeds  he  was  in  insolvent  circum- 
stances (a).  No  fraud,  however,  upon  the  creditors  or 
otherwise  was  suggested. 

The  case  having  been  opened  for  the  plaintiffs,  it  was 
noticed  that  some  of  the  defendants  who  had  been  served 
with  a  copy  of  the  bill,  pursuant  to  the  23rd  of  the  Orders 
of  August,  1841,  did  not  appear  by  counsel.  The  Vice- 
Chancellor  expressing  some  doubt  whether  the  cause  could 
proceed  in  their  absence,  the  plaintiffs'  counsel  undertook 
to  appear  for  them. 

Mr.  Wigram  (with  whom  was  Mr.  Bates),  for  the  plain- 
tiffs, observed  that  whether  the  first  bond  was  voluntary  or 
not,  the  second  bond,  the  deposit,  and  settlement  were 
securities  for  value.  [He  was  then  stopped  by  the  Vice- 
Chancellor,  who,  in  calling  upon  the  defendants'  counsel, 
told  them  that  they  might  assume,  for  the  purpose  of  their 
argument,  that  the  first  bond  was  merely  an  act  of  bounty 
from  a  brother  to  his  sister.] 

Mr.  Russell  and  Mr.  Toller,  for  the  defendants,  the  as- 
signees.— Bankruptcy  destroys  the  previous  right  under 
the  securities.  In  the  Court  of  Bankruptcy  the  trustee 
could  have  no  right  to  hold  a  voluntary  security;  and  it 
must  be  the  same  in  this  Court  for  the  purposes  of  this 
cause.  There  may  indeed  be  some  difficulty  in  contending 
that  the  second  bond  could  not  be  proved  under  the  fiat; 
but  the  first  was  purely  voluntary.     [The  Vice 'Chancellor. 

(a)  See  6  Geo.  4,  c.  16,  sect.  73. 
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—A  voluntary  gift,  secured  by  a  deed  upon  which  an  ae-        1843. 
tion  may  be  brought  immediately,  is  a  valuable  security.] 
We  submit  that  it  is  not  such  a  security  as  can  be  enforced 
in  the  administration  of  bankruptcy;  add  to  which  the 
obligor  was  insolvent  at  the  time. 

If  the  bonds  were  voluntary,  the  settlement  could  not 
alter  the  nature  of  the  property ;  for  no  valuable  conside- 
ration passed  from  the  obligor.  He  was  not  in  loco  paren- 
tis to  his  sister.  Besides,  the  lands  in  question  are  not 
specifically  affected  by  the  settlement;  for,  singularly 
enough,  it  takes  no  notice  of  the  deposit. 

The  Vice-chancellor. — I  see  no  difficulty  in  this  case, 
in  my  view  of  the  law.  A  gentleman  in  circumstances  of 
solvency  gives  a  bond  (which  for  the  sake  of  argument  may 
be  taken  to  be  voluntary)  for  £5000  to  his  sister — tinder 
circumstances  of  perfect  fairness — under  circumstances  pre- 
venting the  possibility  of  his  asserting  any  claim  to  relief 
against  it.  Interest  accrues  due  upon  it,  and  in  the 
course  of  years  he  gives  his  sister  a  bond  for  what,  on  a 
rough  calculation,  the  arrears  amount  to,  with  or  without 
some  small  additional  consideration.  This  bond  has  not, 
as  I  understand,  been  contended  to  be  voluntary  further 
than  as  the  whole  or  part  of  the  consideration  for  it  con- 
sisted of  arrears  due  on  the  former  bond.  It  is  suggested 
that  when  this  was  done  he  was  not  solvent,  but  it  is  not 
suggested  that  he  had  committed  an  act  of  bankruptcy 
— it  is  not  suggested  that  he  contemplated  bankruptcy — 
it  is  not  suggested  that  there  were  any  circumstances  of 
dishonesty  or  unfairness  in  the  transaction;  which  I 
must  therefore  treat  as  a  transaction  open,  honest,  and 
fair. 

Subsequently  to  this  bond,  but  as  an  entirely  distinct 
matter,  the  bankrupt  of  his  own  accord  deposited  the 
title-deeds  of  a  real  estate  with  his  sister,  as  obligee  in 
the  bonds,  voluntarily,  as  it  appears,  except  as  that  term 
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1843,  may  be  excluded  by  the  mere  existence  of  the  bonds,  and 
not  bargaining  for  any  benefit  by  reason  of  the  deposit 
— the  deposit  being  fairly  made,  and  any  notion  of  bank- 
ruptcy being  still  out  of  the  question.  In  the  course  of  a 
month  or  two  afterwards  the  sister  marries,  with  the 
knowledge  and  consent  of  the  brother.  With  the  same 
knowledge  and  consent  the  two  bonds  are  made  the  sub- 
ject of  settlement,  and  the  settlement  contains  a  clause, 
which  the  sister  inserts  for  the  protection  of  the  brother 
against  her  husband  and  the  trustee,  to  save  him  from 
being  sued  when  it  might  be  inconvenient  to  him  to  pay. 
An  observation  has  been  made  that  it  is  singular  that  the 
mortgage  was  not  mentioned  in  the  settlement.  That 
observation,  however,  comes  to  nothing  when  it  is  ad- 
mitted that  there  was  no  unfairness  in  the  transaction, 
for  the  omission  can  only  be  of  service  to  the  argument 
of  the  assignees  as  evidence  of  unfairness.  Under  the 
circumstances  which  I  have  stated — four  years  or  more 
having  elapsed  since  the  settlement — the  brother  becom-* 
ing  a  bankrupt,  it  is  suggested  as  doubtful  whether  the 
benefit  of  this  security  can  be  obtained  for  the  parties  in- 
terested under  the  settlement.  I  have  no  doubt  upon  the 
subject. 

Declars  that,  by  virtue  of  the  bonds,  the  instrument  of  deposit,  and 
the  settlement,  the  plaintiff,  William  Clayton  Walters,  is  the  equitable 
mortgagee  of  the  real  estate  for  principal  and  interest  due  on  the  bonds. 
Take  an  account  of  what  is  due  for  principal  and  interest  on  the  bonds.  - 

Mr.  Russell  then  submitted  that  the  plaintiffs  were  not 
entitled  to  their  ordinary  costs  as  mortgagees,  inasmuch 
as  they  might  have  applied  to  the  Court  of  Bankruptcy ; 
and  he  referred  to  a  case  where,  under  similar  circum- 
stances, Sir  John  Leach  had  refused  a  plaintiff  his  costs. 

The  Vice-Chancellor  said,  that  at  that  time  the  right 
of  appeal  as  to  matter  of  fact  was  not  limited  by  the  Bank- 
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rapt  Law.  That,  and  other  circumstances,  distinguished 
the  present  case  from  the  case  which  had  been  referred  to. 
His  Honor,  therefore,  was  of  opinion  that  the  plaintiffs 
were  entitled  to  their  costs. 


Dupuy  t;.  Truman.  ^^ 

X  HE  plaintiff,  Mrs.  Dupuy,  being  advised  by  her  friends  The  cashier  of  a 
to  purchase  terminable  annuities,  directed   her  stock-  upon  hfs  exa!*' 
brokers,  with  that  view,  to  sell  certain  stock  which  she  had  ^"^."^ 
in  the  new  3/.  10*.  per  cents.    This  they  accordingly  did,  ^at  he  had  as- 

certained  from 

and  paid  the  money  produced  by  the  sale  to  Mrs.  Dupuy's  the  clearing 

account,  at  Messrs.  Hoares1  bank.  hhn/an^i^his 

The  bill  alleged,  that  Mrs.  Dupuy  having  great  confi-  ^Jj*"^  a 

dence  in  the  defendant,  Dr.  Truman,  and  intending  to  certain  sum  of 

make  him   sole  trustee  of  the  terminable  annuities  for  in  notes  of  a* 

her  use,  gave  him  a  cheque  for  £3000  on  Hoares1,  which  £j^  dThe 

he  invested  in  terminable  annuities,  pursuant  to  her  re-  «*tement  was 

*  .  founded  solely 

quest;  but  that  he  afterwards  sold  those  annuities,  and  on  the  witness's 

t   j  ai_         i.    !_•  knowledge  of 

applied  them  to  his  own  use.  the  book  and  of 

In  order  to  trace  the  stock  through  the  hands  of  the  J*  ™ \™d' 
defendant,  and  for  that  purpose  to  prove  that  the  money  not  £om.  any 

recollection  of 

paid  by  Messrs.  Hoares  to  the  defendant  was  paid  in  par*  the  fact  deposed 

ticular  bank-notes  (those  notes  being  afterwards  handed  to  wwnot  pro^°k 

his  stock-broker),  the  plaintiff's  counsel  proposed  to  read  ?ha\cdu:~je^eW' 

the  evidence  of  Mr.  Palmer,  a  cashier  at  Hoares'  bank,  these  circum- 

.  .  .  ««rvrv-rv     •         i    itance**  the 

This  witness,  after  identifying  a  cheque  for  £3000,  signed  statement  could 
in  the  plaintiff's  name,  as  one  which  he  had  himself  can-  ™  eJttence  o? 
celled,  from  which  circumstance  he  inferred  that  he  had  paid  ^ £*  deposed 
it,  proceeded  to  give  his  evidence  as  follows: — "I  have  ascer-  might  serve  as 
tained  by  reference  to  the  clearing-book,  kept  by  me,  as  further  inquiry. 
one  of  the  cashiers  of  the  banking-house,  for  the  purpose 
of  entering  the  particulars  in  which  cheques  or  orders  for 
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1843.  money  are  paid  or  cashed  by  me,  on  behalf  of  the  said 
house,  that  the  sum  of  £3000  was  paid  in  the  following 
bank  of  England  notes : — viz.  two  for  £1000,  each  num- 
bered respectively,  &c.  &c.  The  memorandum  in  the 
said  clearing-book  as  to  the  particulars  of  the  said  notes  is 
in  my  hand-writing,  and  was  made  by  me  in  the  usual 
course  of  business,  at  the  time  of  the  said  payment  of  the 
£3000  being  made." 

It  did  not  appear  that  the  clearing-book  had  been  pro- 
duced at  the  examination  of  the  witness ;  and  it  was  ad- 
mitted by  the  plaintiffs  counsel  that  the  witness's  belief  of 
the  fact  deposed  to  arose  only  from  his  reference  to  that 
book. 

The  Vice-chancellor,  after  adverting  to  the  distinc- 
tion in  cases  of  this  nature  stated  in  Phillips  on  Evidence  (a), 
said  that  in  his  opinion  a  sufficient  foundation  had  been 
laid  for  an  inquiry  before  the  Master,  if  the  plaintiff  de- 
sired it ;  but  as  the  case  then  stood,  there  was  no  evidence 
to  shew  that  the  cheque  was  paid  in  any  particular  notes. 

Mr.  Russell,  Mr.  Roupell,  and  Mr.  Romilly,  for  the 
plaintiff. 

Mr.  Simpkinson,  Mr.  Moore,  and  Mr.  Campbell,  for  the 
defendant. 

1 

(a)  Vol.  2,  p.  412,  9th  ed.  See      ter,  2  Ad.  &  Ell.  210  ;  Burton  y. 
Doe  d.  Church  v.  Perkins,  3  T.  R.      Plummer,  Id.  341. 
749  ;  Rex  v.  St.  Martin  tt  Leicet- 
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Batten  v.  Parfitt.  June  9th. 

J.N  1825,  Rogers  and  Rocke  purchased  of  Ham,  Granger,  Under  an  act 

and  Seaton,  for  four  years,  the  right  of  working  a  patent  the  real  states 

for  making  vinegar.    This  purchase  was  carried  into  effect  jj^jjjjj  m, 

by  means  of  a  deed,  dated  the  18th  July,  1825  :  the  con-  trustee*  upon 

.  trust  to  sell, 

sideration  for  the  purchase  being  the  sum  of  £2600,  pay-  and  after  ap- 
able  by  half-yearly  instalments  of  £825  each,  secured  by  cha^monuT- 
the  covenant  of  Rogers  and  Rocke.    The  benefit  of  this  ««>Tedforthe 

respecQTe 

purchase  soon  afterwards  became,  by  an  arrangement,  estates  in  dia- 

.    j  •     „  ,  charge  of  the 

Tested  m  Ham  Only.  incumbrances 

In  July,  1826,  the  partnership  between  Rogers  and  ^^SrTto 
Rocke  was  dissolved:  Rocke  taking  the  stock  and  credits.  p«y  the  ■urpius 

monies  into  the 

and  undertaking  to  pay  the  debts  of  the  firm.  Court  of  Chan- 

In  April,  1827,  Rocke  died,  leaving  a  widow  and  three  belppiied  in 
infant  children,  namely,  two  daughters  and  a  son,  and  ffijjj?1*  °fj?£ 
having,  by  his  will,  devised  certain  specified  parts  of  his  in  a  due  course 
real  estates  to  his  widow  and  daughters,  and  the  residue  to  tion.   The  va- 

i;.  *****  "ol18  classes, 

hls80n-  and  also  the 

At  Rocke's  death  several  instalments  of  the  before-men-  »<Hriduai 

names  of  cre- 

tioned  sum  of  £2600  were  due.  ditors  were 

In  September,  1827,  a  commission  of  bankrupt  issued  tchedulesltothe 

against  Rogers,  under  which  he  was  declared  a  bankrupt.    JJ^  h?the  a*! 
On  the  27th  June,  1828,  an  act  of  Parliament  passed,  ngneeofa 

specialty  ere- 

whereby,  after  reciting  the  will  of  Rocke,  his  death,  the  ditor  on  behalf 

state  of  his  family,  that  at  the  time  of  his  death  he  was  a  ^  0^  ^ 

trader  within  the  meaning  of  the  bankrupt  laws,  and  was  Stunr'to  *** 

indebted  in  sundry  large  sums  secured  by  mortgage,  in  have  the  trusts 

sums  secured  by  bonds  and  other  specialties,  and  in  sums  ried  into  execu- 

by  simple  contract,  the  dates  and  particulars  of  which  JhaVjT^^t 

debts  appeared  in  the  schedules  to  that  act,  numbered  2,  "J0""*** Lthat 

mii  the  scne* 

8,  4,  and  5,  respectively,  and  also  reciting  that  the  testa-  duied  creditors 

tor's  personal  estate  was  insufficient  for  payment  of  his  parties  to  the  * 

debts  &c.,  it  was  enacted  that  the  several  real  estates  spe-  wit* 
cified  in  the  first  schedule  to  the  act  should  be  vested  in 
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1843.        Peter  Lewis  Parfitt  and  Samuel  Pratt,  their  heirs,  fee.,  in 

Batten       *rus*  *°  se^>  an**'  a^er  aPP^n6  a  sufficient  part  of  the 
*•  purchase-monies  in  discharge  of  the  several  mortgages  and 

incumbrances  affecting  the  estates  respectively,  to  pay  the 
surplus  monies  into  the  Court  of  Chancery,  to  be  applied, 
on  the  petition  of  any  party  interested,  first,  in  discharge 
of  the  expenses  of  the  act,  then  in  satisfaction  of  the  resi- 
due (if  any)  of  the  mortgage  debts,  then  in  payment  of  the 
other  debts  of  the  testator  in  a  due  course  of  administra- 
tion, and  ultimately  for  the  benefit  of  the  parties  entitled 
under  the  will. 

The  act  contained  a  general  clause  saving  the  rights  of 
all  parties  except  the  devisees,  and  persons  claiming  under 
them. 

Schedules  2,  8,  4,  and  5  of  the  act  comprehended  the 
respective  classes  of  creditors.  In  each  class  the  names  of 
the  individual  creditors,  about  fifty  in  number,  were  men- 
tioned. Schedule  3,  which  related  to  the  specialty  creditors, 
comprised  the  debt  under  the  indenture  of  the  18th  July, 
1825.  It  was  described  as  a  debt  for  five  instalments  due 
in  respect  of  a  sum  of  £2600,  secured  by  covenant  from 
the  testator  to  Ham,  Granger,  and  Seaton. 

By  indentures  dated  respectively  in  July  1825,  August 
1885,  and  December  1838,  the  debt  due  to  Ham  became 
vested  in  the  plaintiff. 

In  July  1837,  a  report  was  made  in  the  matter  of  the 
act,  whereby  it  was  found  that  a  large  sum  of  money  was 
still  due  from  the  testator's  estate,  and  that  the  plaintiff's 
debt,  including  arrears  of  interest,  amounted  to  about 
£2058. 

In  1841,  the  plaintiff  filed  the  present  bill,  alleging  that 
he  had  received  but  a  small  dividend  in  respect  of  what 
was  so  due  to  him,  charging  that  the  trusts  of  the  act  of 
Parliament  had  been  only  partially  performed,  several  of 
the  estates  remaining  unsold,  and  praying  that  they  might 
be  fully  carried  into  execution. 
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The  bill  was  filed  by  the  plaintiff  on  behalf  of  himself 
and  all  other  the  creditors  of  the  testator  against  the  trus- 
tees under  the  act  of  Parliament,  the  devisees  under  the 
testator's  will,  the  assignee  under  the  bankruptcy  of 
Rogers,  and  Ham,  Granger,  and  Seaton. 

The  cause  now  coming  on  for  hearing, 

Mr.  Rasch,  for  the  defendant  Pratt,  one  of  the  trustees, 
submitted  that  all  the  scheduled  creditors  ought  to  have 
been  made  parties  to  the  suit.  Calverley  v.  Phelp  (a),  Neu>- 
tonv.Earlo/Egmont(b). 

Mr.  Wigram,  for  the  plaintiff,  referred  to  Wcdxvyn  v. 
Couits  (c),  and  Garrard  v.  Lord  Lauderdale  (d). 

Mr.  Piggott  appeared  for  other  parties. 

The  Vice-Chancellor  overruled  the  objection. 

(a)  6  Madd.  229.  (c)  3  Mer.  707 ;  3  Sim.  14. 

(6)  4  Sim.  574.  (<*)  3  Sim.  1. 


Smith  v.  Ltne. 


June  \0th. 


XN  the  year  1827,  and  for  some  time  previously,  the  A  person  trans- 
plaintiff,  a  single  woman,  cohabited  with  Philip  Lyne,  by  itock  into  the 
whom  she  had  two  sons,  called  respectively  Philip  Lyne,  JJJJ™6^  ^"^ 
and  Thomas  Lyne,  who  were  born  on  the  18th  August,  indenture 

,-._,-  under  his  hand 

1826.  andseal.de. 

On  the  9th  April,  1837,  Philip  Lyne,  the  father,  caused  JjJJS  £e 

held  by  the 
trustees  upon  certain  trusts  for  the  benefit  of  A.  and  her  children  by  the  settlor.  The  settlor  after* 
wards  obtains  from  the  trustees  a  re-transfer  of  the  stock  to  himself  and  razes  the  seals  from  the 
deed.  By  his  will,  not  referring  to  the  deed,  he  gives  A.  an  annuity  and  other  benefits,  and  the 
residue  of  his  estate  to  the  children :  A.  is  entitled  to  the  provision  made  for  her  both  by  the 
deed  and  the  will. 
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1843.  to  be  transferred  into  the  joint  names  of  Charles  Philip 
Smith  Lyne,  and  Henry  Moreton  Dyer,  a  sum  of  £3166,  £8  per 
.  ••  Cent.  Consols ;  and  by  an  indenture  of  that  date,  made  be- 

tween Philip  Lyne  of  the  one  part,  and  the  trustees  of  the 
other  part,  and  duly  executed  by  Philip  Lyne,  after  recit- 
ing that  Philip  Lyne  was  desirous  of  making  some  provision 
for  the  plaintiff,  and  also  for  her  infant  twin  children,  and, 
for  that  purpose,  had  that  day  transferred  into  the  names 
of  the  trustees  the  before-mentioned  sum  of  £3166  stock, 
upon  the  trusts  thereinafter  expressed;  it  was  witnessed 
and  declared,  that  the  trustees  should  stand  possessed  of 
the  stock,  upon  trust  to  pay  the  dividends  thereof  to  the 
settlor  for  his  life,  and  after  his  decease  to  pay  the  divi- 
dends to  the  plaintiff  for  the  maintenance  of  herself  and 
the  children,  till  the  latter  should  have  attained  the  age  of 
nine  years,  if  the  plaintiff  should  so  long  remain  unmarried, 
and  have  no  other  issue;  and  after  the  children  should  have 
attained  that  age,  upon  trust  out  of  the  dividends  to  pay 
£60  per  annum  to  the  plaintiff  for  her  life,  in  case 
she  should  remain  unmarried  and  without  having  any 
other  issue,  and  the  residue  of  the  dividends  for  the  main- 
tenance and  education  of  the  children,  as  the  trustees 
should  think  fit,  until  they  should  attain  twenty-one;  and, 
upon  their  attaining  that  age,  then  as  to  the  whole  stock, 
subject  to  the  annuity  of  £60,  upon  certain  trusts  for  the 
benefit  of  the  children  and  their  issue;  and  in  case  both 
the  children  should  die  under  the  age  of  twenty-one  with- 
out leaving  lawful  issue,  then  in  trust,  subject  as  aforesaid, 
for  the  executors  and  administrators  of  the  settlor. 

It  appeared  from  the  plaintiff's  bill  that  Philip  Lyne  did 
not  communicate  to  her  the  fact  of  his  having  made  this 
settlement,  but  that,  shortly  after  the  date  of  its  execution, 
he  delivered  to  her  a  sealed  parcel,  with  an  indorsement  to 
the  effect  that  it  was  for  her,  and  to  be  opened  after  his 
death;  that,  upon  opening  this  parcel,  which  the  plain- 
tiff did  soon  after  the  receipt  of  it,  she  found  therein  a 
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copy  of  the  indenture,  but  that,  from  fear  of  giving  of-        1843. 
fence,  she  made  no  mention  to  the  settlor  of  what  she  had 
done. 

For  some  time  after  the  execution  of  the  settlement, 
Philip  Lyne  received  the  dividends  of  the  £3166  stock,  by 
means  of  a  power  of  attorney  granted  to  him  by  the  trus- 
tees. In  September,  1835,  he  procured  the  trustees  to 
transfer  the  whole  of  the  stock  into  his  own  sole  name. 
He  at  the  same  time  tore  off  the  seals  from  the  indenture 
of  settlement. 

By  his  will,  dated  the  28th  March,  1840,  Philip  Lyne, 
after  appointing  Charles  Philip  Lyne,  Henry  Moreton 
Dyer,  William  Sowton,  and  John  Henry  Deffell,  his  exe- 
cutors, and  disposing  of  an  advowson  therein  mentioned, 
gave  to  the  plaintiff,  who  was  described  as  then  living  with 
him,  the  sum  of  £20,  to  be  paid  immediately  after  his 
decease ;  and  after  making  certain  specific  bequests  to  his 
sons  Philip  and  Thomas,  the  testator  gave  to  the  plaintiff, 
during  her  life,  the  usage  of,  but  not  the  absolute  property 
in,  or  any  disposing  power  over,  all  such  of  his  goods  and 
effects  as,  at  the  time  of  his  decease,  should  lie  in  or  about 
the  cottage  or  dwelling-house  at  Compton,  then  occupied 
by  her  father,  Thomas  Soane  Smith :  and  he  directed  that 
the  trustees  for  the  time  being  of  his  residuary  estate 
should,  within  two  calendar  months  after  his  decease,  if 
the  plaintiff  required  it,  provide  a  comfortable  cottage  and 
garden,  in  or  near  the  parish  of  Westbourne,  for  the  resi- 
dence of  the  plaintiff,  and  should  pay  the  landlord  a  rent 
not  exceeding  £12  per  annum  for  the  same,  and  expend  in 
and  about  the  taxes  and  repairs  of  the  said  cottage,  an 
annual  sum  not  exceeding  £5,  if  requisite,  and  permit  and 
suffer  the  plaintiff  to  use  and  occupy  the  said  cottage  and 
garden  with  the  appurtenances,  during  her  natural  life, 
if  she  should  think  proper  to  reside  therein.  But  it  was 
his  intention,  and  he  expressly  directed,  that  if  the  plaintiff 
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1843.  should  marry,  or  if  she  should  become  the  mother  of  any 
other  children,  .or  if  she  should  demise,  let,  or  part  with 
the  possession  of  the  said  premises,  or  any  part  thereof,  or 
if  the  said  premises,  or  any  part  thereof,  should  be  seized 
or  taken  by  virtue  or  in  consequence  of  the  insolvency  of 
the  plaintiff,  or  of  any  legal  or  equitable  proceeding  what- 
soever, then,  in  either  of  the  said  cases,  he  directed  that 
the  said  tenancy  should  be  determined  by  his  said  trustees, 
and  the  said  respective  annual  payments  by  them  should 
be  discontinued  by  them.  And  the  testator  directed  that 
his  said  trustees  should  purchase,  or  set  apart  and  appro- 
priate, out  of  his  residuary  trust  estate,  or  the  produce 
thereof,  so  much  stock  in  the  £&  per  Cent.  Consolidated, 
and  £3  per  Cent.  Reduced,  Bank  Annuities,  respectively,  as 
at  the  time  of  his  death  would,  together,  be  sufficient  to 
secure  to  the  plaintiff,  during  her  natural  life,  the  due  and 
punctual  payment  of  one  clear  annuity  of  £40  by  equal 
quarterly  portions  of  £10  each;  and  that,  until  such  ap- 
propriation should  have  actually  taken  place,  an  annuity 
to  that  amount  should  be  paid  out  of  the  general  income 
of  his  residuary  estate.  The  testator  then,  after  devising 
various  parts  of  his  real  and  leasehold  estates  to  different 
devisees,  amongst  which  were  estates  in  the  island  of  Hor- 
ney  and  Westbourne,  and  other  parishes  in  the  county  of  Sus- 
sex, which  he  devised  to  his  said  sons,  Philip  and  Thomas, 
in  tail,  devised  all  other  his  freehold,  copyhold,  and  lease- 
hold estates,  to  the  use  of  the  said  Henry  Moreton  Dyer, 
William  Sowton,  and  John  Henry  Deffell,  their  heirs,  exe- 
cutors, administrators,  and  assigns,  upon  trust  to  sell  the 
same,  and  lay  out  the  monies  arising  from  such  sale,  and 
all  monies  arising  from  his  personal  estate  after  payment 
of  his  just  debts,  his  funeral  and  testamentary  expenses, 
and  the  pecuniary  legacies  bequeathed  by  his  will,  or  to 
be  bequeathed  by  codicil,  in  the  purchase  of  £3  per  Cent. 
Consolidated  Annuities,  in  the  joint  names  of  the  said  trus- 
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tees;  and,  out  of  the  dividends  of  such  stock,  he  directed  1843. 
the  trustees  to  pay  three  several  annuities  of  £30  and  £20 
to  his  sisters,  and  one  of  £12  to  the  father  and  mother  of 
the  plaintiff,  (for  whose  use  he  directed  a  cottage  to  be 
reserved,  and  kept  in  constant  repair),  and  subject  thereto 
bequeathed  the  whole  of  such  stock,  (after  payment  of  his 
debts,  funeral  and  testamentary  expenses,  and  legacy 
duties,  and  all  other  expenses  from  time  to  time  incident 
to  the  performance  of  the  trusts  of  the  will),  upon  certain 
trusts  for  the  benefit  of  the  testator's  said  sons,  Philip  and 
Thomas,  and  their  issue.  And  the  testator  gave  various 
powers  to  the  trustees  with  respect  to  the  maintenance, 
education,  and  advancement  of  his  said  sons. 

The  testator,  by  codicil,  bequeathed  several  pecuniary 
legacies,  but  did  not  otherwise  alter  or  revoke  his  will.  He 
died  in  November,  1840,  leaving  his  two  sons,  Philip  and 
Thomas,  surviving  him;  and  in  January,  1841,  his  will 
was  proved  by  all  the  executors.  In  January,  1842,  the 
bill  was  filed  by  the  plaintiff,  for  the  purpose  of  having  it 
declared  that  she  was  entitled  both  to  the  provision  made 
for  her  by  the  settlement,  and  that  made  for  her  by 
the  will,  and  that  the  same  might  be  secured  for  her  be- 
nefit. 

The  indenture  of  settlement,  with  the  seals  torn  off,  was 
found  amongst  the  testator's  papers  at  the  time  of  his 
death. 

The  executors,  by  their  answer,  admitted  assets  of  the 
testator  sufficient  to  answer  the  plaintiff's  claim,  provided 
the  Court  should  be  of  opinion  that  the  testator's  estate 
was  liable  thereto. 

Mr.  Wlgram  (with  whom  was  Mr.  Jackson),  for  the  plain- 
tiff, observed,  that  the  trustees  had  been  guilty  of  a  breach 
of  trust,  to  which  the  testator  was  a  party,  and,  conse- 
quently, that  his  estate  was  indebted  to  the  trust  to  the 
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1843.  extent  of  the  sum  secured  by  the  settlement.  There  was 
nothing  to  shew  that  the  provision  made  for  the  plaintiff 
by  the  will  was  in  satisfaction  of  that  provided  for  her  by 
the  settlement 

Mr.  Teed  snd  Mr.  Piggott,  for  the  executors. — The  settle* 
ment  was  never  communicated  to  the  plaintiff  by  the  testator* 
After  he  had  executed  it,  he  changed  his  intention,  pro* 
cured  a  re-transfer  of  the  stock  to  himself,  and  cancelled 
the  deed.  It  must  be  admitted,  that  when  he  made  his 
will  he  was,  in  a  sense,  debtor  to  the  trust.  He  was  under 
a  moral  obligation  to  provide  for  the  plaintiff  and  her  chil- 
dren. But  he  intended  to  substitute  one  provision  for  the 
other.  It  cannot  be  considered  as  a  case  of  double  por- 
tions. The  fact  that  he  destroyed  one  provision  must 
satisfy  the  Court  that  such  was  his  intention.  [The  Vice* 
Chancellor. — There  is  no  evidence  of  any  declaration  to 
that  effect.]  The  deed  can  be  considered  no  more  than 
a  covenant  to  make  provision  for  the  plaintiff,  and  the 
covenant  is  carried  into  effect  by  the  will. 

The  Vice-Chancellor. — I  am  unable  to  discover  any 
serious  question  in  this  case.  A  trust  is  created, — a  valid 
and  binding  trust, — affecting  a  fund  for  which  the  author 
of  the  trust  afterwards  becomes  indebted  to  the  cestui  que 
trust,  or  to  the  trustees,  and,  through  them,  to  the  cestui 
que  trust.  He  then  makes  his  will,  by  which  he  gives 
certain  benefits  to  the  cestui  que  trust.  The  case  is  not 
one  of  satisfaction,  nor  do  the  principles  applicable  to 
such  cases  apply  to  it.  Nor  is  it  like  the  case  of  a  legacy 
to  a  wife  or  legitimate  children.  From  the  nature  of  the 
present  case,  the  Court,  in  disposing  of  the  question,  can 
only  look  to  the  terms  of  the  will. 

If  the  testator  had  meant  the  provision  made  for  the 
plaintiff  by  the  will  to  be  in  satisfaction  of  demands 
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which  she  had  against  him,  he  might  have  so  said.  When  1843. 
he  made  the  will  he  had  the  parchment  in  his  possession, 
and  therefore  it  may  be  presumed,  that  he  had  the  sub- 
ject present  to  his  mind ;  but  it  is  clear  that  he  has  said 
nothing  about  it  in  his  will.  The  plaintiff  is  entitled  to 
both  provisions. 


Godkin  v.  Murphy.  _ 

June  12th. 

ALEXANDER  MACDONALD  being  possessed  of  con-  Testator  be- 
siderable  personal  estate,  including  chattel  leaseholds,  by  JiSwfoVhii 
his  will,  dated  the  8th  June,  1839,  after  directing  payment  personal  estate 

__.     , ,  _  _   _  _  .  .       to  his  wife  for 

of  his  debts,  testamentary  and  funeral  expenses,  bequeath-  life,  and  after 
ed  to  his  wife,  Elizabeth  Macdonald,  all  his  personal  estate  hi8  8i8ter  for 
and  effects  whatsoever  and  wheresoever,  to  hold  the  same  lifc»  foJ  hcr 

'  separate  use, 

to  the  use  of  his  said  wife  for  life,  and  after  her  decease  Md  After  her 

.  «ii       decease  to 

he  bequeathed  the  same  to  the  use  of  his  sister  Sarah,  the  such  person  or 
wife  of  Edward  Godkin,  for  life ;  and  he  directed  that  the  S^^sta- 
rents,  issues,  and  profits,  interest,  dividends,  and  annual  ?^ofDi*tJjj 
produce  of  his  said  estate  and  effects  should  be  paid  to  his  be  legally  en- 
said  sister,  independently  of  her  then  present  or  any  future  same  .—Held, 
husband,  her  receipt  alone  to  be  a  sufficient  discharge  for  ^{JJ^Sctm 
the  same :  and  he  thereby  declared,  that,  after  the  decease  to  the  residne 

*  *  *  ^      after  the  death 

of  his  said  sister,  his  said  estate  and  effects  should  remain  of  the  sister, 

and  be  to  the  use  of  such  person  and  persons  as,  under  the  bequeathed 

Statute  of  Distributions,  should  be  legally  entitled  to  the  n^r0ft£eof 

same.     And  he  appointed  his  wife  and  George  Murphy  J^e  testator 

i   ™       ^  living  at  his 

his  executrix  and  executor.  death,  as  joint- 

The  testator  died  on  the  day  of  the  date  of  his  will;  and  S^ext  of  kin 

it  was  alleged  that  his  wife  died  a  few  days  after,  without  <*  toe  testator, 

D  J  '  or  of  the  sister, 

having  proved  the  will.  living  at  the 

death  of  the 
sister,  as  ten- 
ants  in  com- 
mon ;  and  consequently  that  the  wife,  who  died  in  the  lister's  lifetime,  was  not  entitled  to  any 
thing  beyond  a  life  nterest  in  the  residue. 

VOL.  II.  BB  N.  C.  C  ttCr&'OAO 
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1843.  The  bill  was  filed  by  the  testator's  sister,  Sarah  God- 

kin,  against  the  executor,  the  plaintiff's  children,  who 
were  all  alleged  to  be  out  of  the  jurisdiction,  and  her  hus- 
band, Edward  Godkin,  for  the  purpose  of  having  the 
rights  of  the  parties  interested  under  the  will  declared, 
and  the  necessary  accounts  taken  of  the  testator's  personal 
estate. 

The  cause  now  came  on  for  hearing,  and  the  principal 
question  was,  upon  the  meaning  of  the  words,  "  such  per* 
son  and  persons  as  under  the  Statute  of  Distributions  shall 
be  legally  entitled  to  the  same/1 

Mr.  Daniel,  for  the  plaintiff. — If  this  expression  refers  to 
the  next  of  kin  of  the  testator  living  at  his  death,  the 
plaintiff  is  entitled  to  the  residue  absolutely.  She  was  the 
sole  next  of  kin  of  the  testator  at  his  death :  and  although 
the  will,  in  terms,  gives  her  a  life  interest  only  in  the  resi- 
due, yet  that  is  not  sufficient  to  exclude  her  from  taking  a 
larger  interest,  if  she  comes  within  the  description  of  per- 
sons mentioned  in  the  will  for  that  purpose.  [The  Vice- 
Chancellor  referred  to  Pearce  v.  Vincent  (a)] .  It  may  be 
said,  however,  that  the  words  have  reference  to  the  next  of 
kin  of  the  testator  living  at  the  plaintiff's  death.  If  so,  the 
case  will  possibly  be  governed  by  Briden  v.  Hewlett  (6), 
Butler  v.  Bushnell  (c),  Clapton  v.  Bulmer  (rf),  Harrington  v. 
Harte  (i),  Long  v.  Blackall  (/).  At  all  events  it  is  submit- 
ted, that  the  representative  of  the  wife  is  not  entitled.  If 
she  was  originally  included  in  the  gift,  the  gift  was  in  joint 
tenancy,  and  the  plaintiff  has  survived  her :  Withy  v. 
Mangles  (g). 

Mr.  G.  A.  Young  appeared  for  the  executor. 

(a)  2  Keen,  230;  2  M.  &  K.  (<*)  10  Sira.426;  5  M.&  Cr.  108. 

800.  (e)  1  Cox,  131. 

(6)  2  M.  &  K.  90.  (J)  3  Ves.  486. 

(c)  3  M.  &  K.  232.  (y)  4  Beav.  358. 
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The  Vice-Chancellor,  after  observing  that  it  was  not 
necessary,  at  present,  to  decide  every  point  which  had  been 
argued,  said — It  seems  to  me  that  the  testator,  by  using 
the  particular  words  in  question,  may  fairly  be  considered 
to  have  intended  something  else  than  intestacy — some* 
thing  beyond  that  which  would  have  taken  place  if  he  had 
said  nothing.  If  that  be  so,  he  must  be  taken  to  have 
meant  one  of  two  things,  which  would  equally  exclude  the 
widow — either  a  joint  tenancy  and  not  a  tenancy  in  com- 
mon, or  a  tenancy  in  common  amongst  those,  if  more  than 
one,  who  may  be  alive  at  the  death  of  his  sister. 
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Enquire  whether  the  testator's  widow  is  living  or  dead,  and,  if  dead, 
when  she  died.  Enquire  whether  the  defendants,  the  children  of  the 
plaintiff,  were  when  the  bill  was  filed,  and  are  now,  out  of  the  jurisdiction. 
Enquire  who  are  now  the  testator's  next  of  kin ;  who  would  be  the  next 
of  kin  of  the  testator  if  the  plaintiff  were  now  dead,  and  who  would  be 
the  next  of  kin  of  the  plaintiff  if  she  were  now  dead.  These  enquiries 
to  be  without  prejudice  to  the  construction  of  the  will.  And  if  the  Mas- 
ter shall  find  that  the  widow  is  dead,  that  the  defendants,  the  children  of 
the  testator,  were,  at  the  time  the  bill  was  filed,  and  are  now,  out  of  the 
jurisdiction;  that  the  persons  who  are  now  next  of  kin  of  the  testator, 
the  persons  who  would  he  next  of  kin  of  the  testator  if  the  plaintiff  were 
now  dead,  and  the  persons  who  would  be  next  of  kin  of  the  plaintiff  if 
she  were  now  dead,  are  parties  to  the  suit,  then  take  the  usual  accounts 
of  the  personal  estate  in  an  administration  suit.  *  *  *  *  Reserve  fur- 
ther directions  and  costs. 


B  B  2 


354 


CASES   IN   CHANCERY. 


1843. 


June  12th, 
13M,  £  29th. 


Miln  v.  Walton. 

IN  April,  1841,  Henry  Castle,  being  owner  of  the  barque 
Elizabeth,  and  being  indebted  to  the  Dundee  Union  Bank 
in  a  considerable  sum  of  money,  assigned  to  Henry  Keil 
as  the  manager  of  such  bank,  82-64th  parts  of  the  before- 
mentioned  vessel,  as  a  security  for  the  sum  due.  The  bill 
of  sale  was  absolute,  and  the  shares  so  assigned  appeared 
in  Keil's  name  in  the  register,  but  it  was  understood  be- 
tween the  parties  to  be  a  mortgage  transaction  only. 

In  May,  1841,  Castle  contracted  to  sell  the  ship  to 
Alexander  Gopsell  Pooley.  The  consideration  for  the 
purchase  was  £400  in  ready  money,  and  bills  of  exchange 
to  the  respective  amounts  of  £1424. 10*.,  £700,  and  £750, 
drawn  by  Alexander  Gopsell  Pooley  upon,  and  accepted  by, 
Thomas  Pooley,  payable  to  the  order  of  A.  O.  Pooley. 
The  bills  were  of  various  dates,  and  were  indorsed  gene- 
rally by  Alexander  Gopsell  Pooley.  They  were  afterwards 
indorsed  generally  by  Castle;  the  two  former  being  de- 
him  in  payment  livered  to  Keil,  and  the  latter  remaining  with  Castle  till 

for  the  vessel.  ° 

W.,  after  ac- 
cepting both 
orders,  dis- 
counted for  C. 
the  £750  bill : 
— Held,  upon 
the  construc- 
tion of  the 
orders,  and  the 
circumstances 
of  the  case 
generally,  that 
the  second 

a  revocation  of   alleged  lien  was  founded  on  a  letter  of  Alexander  Gopsell 

the  first,  and 

that  the  lien  of  W.  on  the  freight,  for  the  amount  of  the  j£750  bill,  was  prior  to  that  of  the 

holders  of  the  other  bills. 

A  creditor  having  a  mortgage  on  the  funds  of  his  debtor  for  part  of  his  debt,  does  not  neces- 
sarily surrender  that  mortgage  or  lower  its  priority,  by  taking  a  subsequent  mortgage  on  the 
same  funds  for  the  whole  of  the  debt. 

A.,  a  creditor,  having  a  security  for  his  debt  upon  funds  of  the  debtor,  takes  afterwards,  either 
alone,  but  on  behalf  of  himself  and  B.,  another  creditor  of  the  same  debtor,  or  jointly  with  B., 
a  security  for  both  debts,  on  the  same  funds  which  were  the  subject  of  A.'s  separate  security: 
A.  does  not  thereby  necessarily  relinquish  the  separate  security,  or  alter  its  precedence. 


A  person  pur- 
chased a  ship  of 
C,  in  consider- 
ation of  three 
bills  of  ex- 
change, which 
he  indorsed, 
and  delivered 
to  the  vendor. 
He  about  the 
same  time 
wrote  an  order 
to  his  agent 
W.,  directing 
him  to  pay  the 
amount  of  one 
of  the  bills, 
j£750,  to  C, 
out  of  the 
freight  of  the 
ship.    By  a 
subsequent 
written  order, 
he  directed  W. 
to  satisfy  out 
of  the  freight, 
the  amount  of 
any  current 
bills  given  by 


his  delivery  of  it  to  Walton,  as  after  mentioned. 

The  bills  being  dishonoured,  and  the  ship  being  seized 
and  sold  under  a  process  and  decree  of  the  Court  of  Admi- 
ralty, this  suit  was  instituted  by  the  present  manager  of 
the  bank,  David  Miln,  and  the  widow  and  executrix  of 
Keil,  against  Charles  Walton  and  Alexander  Gopsell 
Pooley,  for  the  purpose  of  establishing  a  lien  on  the 
freight  of  the  ship  for  payment  of  the  bills  rateably.     The 
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Pooley  (marked  C),  dated  the  18th  June,  1841,  more  fully  1843. 
set  out  in  the  judgment  in  this  case,  by  which  he  di- 
rected Walton  as  his  agent  to  satisfy,  out  of  the  freight, 
any  current  bills  of  exchange  given  by  him  in  payment  for 
the  vessel  to  Henry  Castle  and  James  Keil;  which  letter 
the  defendant  Walton  had  recognised  by  writing  his  ac- 
ceptance thereon. 

The  bill  charged  that  the  defendant  Walton  pretended 
that  the  bill  of  exchange  for  £750  was  indorsed  to  him  by 
Castle  for  valuable  consideration,  and  that  the  same  being 
dishonoured,  he,  the  defendant  Walton,  claimed  and  in- 
sisted on  some  prior  right  to  retain  out  of  the  freight  the 
amount  due  on  the  bill;  whereas  the  plaintiff  charged  that 
the  defendant  was  not  entitled  to  any  such  right,  and  that 
he  ought  to  set  forth  when  he  received  such  bill,  and  par- 
ticularly whether  he  received  it  before  or  after  his  accept- 
ance of  the  letter  or  order  of  the  18th  June,  1841. 

The  defendant  Walton  by  his  answer  stated  that  he  in- 
sisted on  a  lien  prior  to  that  of  the  plaintiffs,  by  virtue  of 
a  letter  or  order  of  Alexander  Oopsell  Pooley  (marked  E.), 
dated  the  21st  May,  1841,  which  had  ever  since  been  in 
his  the  defendant's  possession,  by  which  Pooley  directed 
Walton  out  of  the  before-mentioned  freight  to  pay  Henry 
Castle  £750,  on  his  giving  up  the  bill  for  that  amount. 
Walton  stated  that  on  the  28th  June,  1841,  Castle  re- 
quested him  to  discount  the  £750  bill,  which  he  accord- 
ingly did,  relying  on  the  letter  or  authority  of  the  21st 
May.  He  admitted  that  a  few  days  previously,  viz.  on  the 
21st  June,  Henry  Castle  called  upon  him  and  brought  him 
the  letter  or  order  of  that  date,  and  that  he  accepted  it ; 
but  he  stated  that  he  did  so  on  the  representation  by 
Castle  that  there  would  be  a  surplus  arising  from  the 
freight  over  and  above  the  £750  secured  by  the  letter  of 
the  21st  May,  and  that  he,  Castle,  had  procured  such  fur- 
ther order  for  the  purpose  of  making  the  surplus  available 
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1843.  for  the  payment  of  any  residue  of  the  purchase-money 
which  might,  on  the  receipt  of  the  freight,  remain  unpaid. 
The  defendant  farther  stated  that  having  accepted  the  last- 
mentioned  order,  he  returned  it  to  Castle,  and  kept  no 
copy  of  it.  He  admitted  that  he  had  been  informed  in 
May,  1841,  that  Keil  had  a  mortgage  on  one  moiety  of  the 
vessel,  but  he  denied  that  before  December,  1841,  he  ever 
knew  or  believed  that  Keil  was  or  had  been  a  part  owner, 
or  that  he  or  the  company  had  any  interest  in  the  ship, 
other  than  by  way  of  mortgage. 

The  defendant  also  by  his  answer  suggested  that  Keil, 
at  the  request  of  Castle,  had  procured  one  William  Black 
to  discount  the  bill  for  £1424  10*.,  and  he  submitted  that 
Thomas  Pooley,  who  had  recently  become  the  legal  owner 
of  half  the  vessel,  and  William  Black,  ought  to  be  parties 
to  the  suit. 

After  the  defendant  Walton  had  put  in  his  answer,  the 
plaintiffs  amended  their  bill  by  simply  making  Thomas 
Pooley  and  Black  defendants ;  taking  no  notice  of  the  de- 
fence set  up  by  Walton. 

The  case  now  came  on  for  hearing. 

In  support  of  the  plaintiffs'  case,  the  evidence  of  Alex- 
ander Gopsell  Pooley,  after  some  opposition  on  the  part  of 
the  defendants,  was  read.  He  stated  that,  after  having 
contracted  to  purchase  the  ship  of  Castle  in  May,  1841, 
upon  which  occasion  he  gave  the  order  of  the  21st  of  that 
month,  he  discovered  Keil  to  be  interested  in  the  ship, 
whereupon  a  fresh  agreement  was  entered  into  between 
him  and  Keil  and  Castle,  and  he  gave  the  order  of  the 
18th  June,  1841.  He  stated  that,  when  he  signed  the 
latter  order  or  authority,  he  gave  it  in  substitution  of  the 
order  of  the  21st  May,  and  that  nothing,  as  he  believed, 
had  been  done  under  the  first  order  when  the  second  was 
accepted  by  Walton. 

On  the  part  of  the  defendants,  Henry  Castle  was  exa- 
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mined.     His  testimony,  although  not  very  precise,  sup-        1843. 
ported,  in  the  main,  the  statements  of  Walton's  answer. 

It  appeared  that  on  the  arrival  of  the  barque  Elizabeth 
in  London,  the  defendant  Walton  took  the  proper  legal 
steps  to  compel  payment  of  the  freight. 

Mr.  Wigram  and  Mr.  W.  M.  James,  for  the  plaintiffs. 

Mr.  /.  Tayler,  for  the  defendants  A.  G.  Pooley  Black 
and  Thomas  Pooley. 

Mr.  Russell  and  Mr.  Roundel!  Palmer,  for  the  defendant 
Walton. — There  is  no  allegation  in  the  bill  that  the  plain- 
tiffs had  any  claim  under  the  memorandum  E.,  or  that  it 
ever  was  in  their  possession,  or  that  they  ever  knew  of  it. 
No  ground,  therefore,  is  laid  for  the  story  as  to  the  substi- 
tution of  one  document  for  the  other,  nor  do  the  other  cir- 
cumstances of  the  case  bear  out  that  statement.  Walton's 
signing  the  memorandum  C.  could  not  invalidate  the  prior 
document.  He  must  be  treated  as  a  purchaser  for  valu- 
able consideration  without  notice.  He  expressly  denies 
notice  of  KeiTs  interest  as  a  part  owner,  and,  in  fact,  that 
title  is  not  set  up  by  the  bill. 

Mr.  Wigram,  in  reply. — It  is  said  that  the  plaintiffs 
have  not  insisted  by  their  bill  that  the  second  order  was 
in  substitution  for  the  first.  It  was  clearly,  however,  a 
revocation  of  the  first.  The  first  order  was  revocable  with 
the  consent  of  Henry  Castle ;  and  it  is  clear  that  when  the 
second  was  given,  the  first  had  not  been  acted  upon.  The 
second  order  embraces  all  the  bills  which  are  the  subject 
of  the  suit ;  it  is  accepted  by  Walton,  with  the  consent  of 
Castle ;  it  is  put  out  to  the  world  by  Walton ;  and  he  re- 
tains the  other  in  his  possession.  Under  these  circum- 
stances, what  was  there  to  keep  the  first  order  alive  ?  It 
is  said  also  that  Walton  was  a  purchaser  for  valuable  con- 
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1843.  sideration  without  notice.  How  can  that  be  asserted, 
when  he  put  his  signature  to  an  instrument  acknowledg- 
ing notice  that  the  bills  were  given  in  payment  of  Castle 
andKeil? 

The  following  cases  were  mentioned  in  the  course  of  the 
argument :  Row  v.  Dawson  (a),  Lett  v.  Morris  (b),  Hutchhi- 
son  v.  Hey  worth  (c)}  Walker  v.  Rostron  (d). 

June  29th.  The  Vice-Chancellor. — In  this  case,  the  plaintiffs, 
representing  a  partnership  called  the  Dundee  Union  Bank 
Co-partnership,  or  the  Dundee  Union  Banking  Company, 
seek,  by  means  of  a  letter  or  written  order,  dated  the  18th 
of  June,  1841,  to  establish  a  lien  on  money  in  the  hands 
of  the  defendant  Mr.  Walton,  for  the  payment,  rateably 
and  equally,  of  three  bills  of  exchange  for  the  sums  respec- 
tively of  £1424.  10*.,  £700  and  £750,  of  which  the  two 
former  are  held  by  the  Dundee  Bank  (represented,  as  I 
have  said,  by  the  plaintiffs),  and  the  other,  namely,  that 
for  £750,  is  held  by  Mr.  Walton  himself,  who  contends 
that  the  first  and  preferable  lien  on  the  money  is  that  for 
his  own  bill ;  and  that  the  lien  of  the  Dundee  Bank  for 
their  two  bills  is  secondary  and  postponed  to  his.  That  is 
the  question  to  be  decided.  The  money  on  which  these 
claims  are  made  was  received  by  Walton,  as  the  broker  or 
agent  of  the  ship  Elizabeth,  for  freight  earned  by  that  ves- 
sel, and  is  what  remains  clear,  after  paying  the  incidental 
expenses. 

Mr.  Henry  Castle  was  owner  of  the  whole  of  the  vessel, 
subject  to  this — that,  of  half  of  her,  Mr.  Keil  was  the  re- 
gistered and  apparent  owner ;  but  it  was  the  understand- 
ing and  agreement  of  Castle  and  Keil  and  the  Dundee 
Bank,  one  of  whose  agents  Keil  was,  that  Keil  should  hold 

(a)  1  Vez.  sen.  331.  (d)  9  M.  &  W.  411 ;  see  Burn 

(6)  4  Sim.  607.  v.  Carvalho,  4  My].  &  C.  690. 

(c)  9  Ad.  &  Ell.  375. 
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that  moiety  only  as  a  mortgagee  from  Castle  for  the  pur-  1843 
pose  of  securing  to  the  Dundee  Bank  a  debt  that  Castle 
owed  to  them.  This  has  never  been  disputed  by  any  per- 
son, and,  accordingly,  Keil  never  interfered,  nor  did  the 
Dundee  Bank  interfere  in  the  management  of  the  vessel  in 
any  manner. 

In  this  state  of  things,  Castle,  in  the  year,  1841,  con- 
tracted to  sell  the  vessel  to  Alexander  Gopsell  Pooley. 
The  three  bills  that  I  have  mentioned  were  drawn  by 
Alexander  Gopsell  Pooley  upon  Thomas  Pooley,  and  ac- 
cepted by  Thomas  Pooley,  for  part  of  the  purchase-money 
upon  this  sale,  and,  accordingly,  the  three  bills  became  the 
property  of  Castle,  subject  to  such  claim  as  Keil,  on  behalf 
of  the  Dundee  Bank,  might  make. 

The  purchase  having  been  completed,  it  was  arranged 
between  Castle  and  Keil,  and  the  Dundee  Bank,  that 
Castle  should  take,  and  he  did  take,  the  £750  bill,  and 
become  the  holder  of  it  for  his  own  use.  The  plaintiffs 
allege,  and  I  assume,  that,  it  having  been  also  agreed  that 
the  Dundee  Bank  should  take  the  other  two  bills  for  their 
use,  they  did  so  take  and  become  the  holders  of  those 
two  bills. 

The  three  bills  were  payable  to  the  order  of  the  drawer, 
and  indorsed  by  him. 

The  bill  for  £700  was  dated  the  21st  May,  1841,  and 
payable  six  months  after  date. 

The  bill  for  £750  was  dated  the  26th  May,  1841,  and 
payable  six  months  after  date. 

The  other  bill  was  dated  the  18th  June,  1841,  and  pay-* 
able  ninety-eight  days  after  date. 

Mr.  Alexander  Gopsell  Pooley  signed  and  delivered  to 
Mr.  Castle  the  following  document,  dated  the  21st  May, 
1841,  and  addressed  to  Mr.  Walton : — 

May  21, 1841. 

"Dear  Sir, — I  hereby  authorize  you,  as  my  agent,  to 
charter  or  freight  the  barque  Elizabeth  from  Bermuda  to 
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1843.  some  other  port  in  North  America,  and  back  to  England, 
as  you  may  deem  for  my  interest,  to  retain  and  deduct  out 
of  the  freight  and  passage-money,  during  the  continuance 
of  the  present  and  such  future  voyage,  the  sum  of  £750, 
and  to  pay  the  same  to  Mr.  Henry  Castle,  on  his  giving  up 
to  you  my  draft  on  Mr.  Thomas  Pooley  for  that  amount. 

u  A.  G.  Poolev." 

Walton,  having  had  this  document  produced  to  him  by 
Castle,  acknowledged  it  on  the  same  day  by  writing  across 
it  thus :— "  Accepted,  May,  21,  1841.     Charles  Walton." 

The  draft  mentioned  in  the  paper,  which  I  have  read, 
marked  E.,  is  agreed  on  all  hands  to  be  the  bill  of  ex- 
change for  £750,  dated  26th  May. 

Another  paper,  being  the  exhibit  C,  was  afterwards  signed 
by  Alexander  Gopsell  Pooley,  and  delivered  by  him  to 
Castle.  It  is  dated  18th  June,  1841,  and  is  addressed  to 
Walton,  being  in  these  terms : — 

"18th  June,  1841. 
"  Sir, — I  authorize  you  to  retain,  out  of  the  outward  and 
homeward  freight  of  the  barque  Elizabeth,  and  out  of  the 
insurance  money  in  case  of  loss,  the  full  amount  of  the 
money  due  to  me  at  any  time  hereafter,  or  the  full  amount 
of  any  current  bills  of  exchange  given  by  me  in  payment 
for  the  said  vessel  to  Mr.  Henry  Castle  and  Mr.  James 
Keil,  and  to  pay  such  amount,  receivable  from  freight  or 
insurance,  to  Mr.  Henry  Castle  and  Mr.  James  Kcil,  on 
their  giving  up  to  you,  or  reducing  in  proportion,  the  se- 
curities held  by  them.  u  A  Q  pOOLBY#" 

On  the  21st  of  the  same  month  of  June,  Walton  having 
had  this  document  produced  to  him  by  Castle  on  that  day, 
acknowledged  it  by  writing  across  it  thus :  "  Accepted, 
June  21,  1841,  Charles  Walton." 

After  the  21st  of  June,  Walton  relying,  as  he  says,  on 
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the  order  or  letter  of  21st  May,  discounted  the  bill  of        1843 
£750  for  Castle,  and  so  became  the  holder  of  it  for  value, 
and  the  question,  as  I  have  said,  is,  whether  this  bill  is 
entitled  to  priority.    The  order  or  letter  giving  the  lien 
for  it  having  been  received  and  accepted  by  Walton  before 
the  existence  of  the  order  or  letter  under  which  the  plain- 
tiff's claim,  there  is  plainly  primd  facie  a  title  in  Walton  to 
priority  of  security  for  the  £750.    It  has  been,  however, 
argued  that  the  later  of  the  two  orders  or  letters  was  a 
substitute  for  the  earlier,  or  that  the  earlier  ceased  by 
reason  of  the  later.    There  is  certainly  no  apparent  incon- 
sistency between  the  two  documents ;  nothing  on  the  face 
of  them  contrary  to  the  notion  of  their  being  simulta- 
neously in  force.   It  is  true  that  the  former  may  be  said  to 
cover  part  of  what  is  covered  by  the  latter.    But  assuming 
this  to  be  so,  and  that  the  latter  is  not  operative  for  so 
much  as  the  former  covers,  still  the  document  of  June  may 
contain  matter  of  superfluity  or  confirmation  without  in- 
volving the  destruction  of  the  document  of  May.    Does  a 
creditor,  having  a  mortgage  on  the  funds  of  his  debtor  for 
part  of  his  debt,  necessarily  surrender  that  mortgage  or 
lower  its  priority  by  taking  a  subsequent  mortgage  on  the 
same  funds  for  the  whole  of  the  debt?    If  there  be  no 
more  in  the  transaction,  I  apprehend  that  the  earlier 
mortgage  remains  in  force  and  maintains  its  rank  notwith- 
standing the  other,  and  may  be  dealt  with  by  the  creditor 
separately.     Or  if  A.,  a  creditor,  having  a  security  for  his 
debt  upon  funds  of  the  debtor,  take  afterwards,  either 
alone,  but  on  behalf  of  himself  and  B.,  another  creditor  of 
the  same  debtor,  or  jointly  with  B.,  a  security  for  both 
debts  on  the  same  funds  which  were  the  subject  of  A.'s 
separate  security,  does  A.,  by  doing  so,  necessarily  relin- 
quish the  separate  security  or  alter  its  precedence?    If 
there  be  no  more  in  the  transaction,  I  apprehend  not.    It 
is  said,  however,  that  here  there  was  an  actual  contract 
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1843.  proved  by  Mr.  Alexander  Gopsell  Pooley,  or  otherwise,  by 
which  the  document  of  Jane  was  to  be  preferred  to  the 
document  of  May,  or  to  be  in  substitution  for  it ;  and  it 
may  be  that  the  evidence  of  Mr.  Alexander  Gopsell  Pooley 
ought  to  be  read,  as  going  to  that  extent. 

Considering,  however,  the  nature  of  each  of  the  docu- 
ments, considering  that  the  exhibit  E.  is  in  existence  in 
the  possession  of  Walton, — considering  the  whole  of  the 
evidence  in  the  cause  taken  together  (though  I  am  aware 
that  the  testimony  of  Henry  Castle  is  not  free  from  error  or 
inaccuracy),— -and  considering  the  statements  in  Walton's 
answer  in  connection  with  the  frame  of  the  bill,  amended 
as  it  was  after  that  answer  had  been  filed,  I  am  unable  to 
arrive  at  the  conclusion  that  any  such  contract  of  prefer- 
ence was  entered  into,  or  that  any  such  substitution  was 
contracted  for,  or  meant  to  take  place,  or  did  take  place. 
It  appears  to  me  that  the  document  marked  E.  continued 
in  force  after  and  notwithstanding  the  document  marked  C. 
It  appears  to  me,  whether  Castle  was  or  was  not  absolute 
master  of  both  documents  and  all  the  bills  when  Walton 
discounted  the  bill  for  £750,  that  Walton  having  notice  of 
both  documents  had  a  right  to  consider  and  trust  to  the 
document  marked  E.  as  giving  a  first  lien  on  the  freight  for 
that  bill,  that  he  must  be  taken  to  have  discounted  it  on 
that  faith,  and  that  his  lien  muBt  rank  accordingly:  the 
plaintiffs  having,  in  my  opinion,  failed  to  establish  that 
Walton,  at  the  time  of  discounting,  bad  notice  of  the  ex- 
istence of  any  circumstance  giving  the  Dundee  Bank  any 
title  to  priority  or  equality,  if  indeed  any  such  circum- 
stance existed,  and  there  being  no  case  of  misrepresenta- 
tion or  suppression  or  fraud  proved  or  even  alleged  against 
Walton.  The  bill  is,  indeed,  wholly  silent  as  to  the  docu- 
ment marked  E.,  though  Walton  by  his  answer  most  point- 
edly insists  upon  it,  and  possibly  might  not  have  enabled 
the  Court  to  give  effect  to  any  contract  of  preference  or 
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substitution,  if  any  had  been  proved.    As,  however,  none 
has,  in  my  view,  been  proved,  that  point  is  not  material. 

Dec  lab  e,  that  the  defendant  Walton,  as  the  holder  of  the  hill  for  £750, 
is  entitled  to  a  first  and  preferable  lien  for  the  payment  of  that  bill  on  the 
freight  in  the  pleadings  mentioned,  after  paying  all  charges  and  expenses 
properly  payable  out  of  it.  At  the  request  of  the  plaintiffs,  take  an 
account  of  what  has  been  received  by  Mr.  Walton,  or  by  his  order,  or 
for  his  use,  in  respect  of  the  freight  in  the  pleadings  mentioned,  and  in 
respect  of  the  charges  and  deductions  to  which  the  same  is  properly  sub- 
ject Take  an  account  of  what  is  due  in  respect  of  the  bill  for  £750, 
and  interest    Reserve  further  directions  and  costs. 


1843. 


LiONGMORE  V.  ELCUM.  June  ]3/£v 

J  OHN  ELCUM  being  entitled  to  freehold  and  leasehold  Testator  gave, 

estates,  and  personalty  to  a  considerable  amount,  made  his  bequeathed^ 

will  in  these  terms :— " I  do  order  and  direct  that  my  just  XS^SwliS 

debts,  funeral  and  testamentary  expenses,  shall  be  fully  leasehold  «- 

paid  and  satisfied.     I  give  and  bequeath  unto  my  dear  monies  out 

wife  Maria  Elcum,  all  my  household  furniture,  books,  stock  interest"  and 

in  trade,  plate,  linen,  china,  and  wearing  apparel,  absolutely  CTerT  °f  thcm» 

for  her  own  use  and  benefit.    I  give,  devise,  and  bequeath  permit  his  wife 

unto  my  executors  hereinafter  appointed,  all  my  freehold  the  rents,  J. 

and  leasehold  estates,  annuities,  monies  out  upon  security  p^'tg^™6' 

at  interest,  and  every  of  them,  to  hold  the  same  unto  my  proceeds  there- 

of  for  her  own 

said  executors  and  the  survivor  of  them,  and  the  heirs,  execu-  use  and  benefit, 
tors,  administrators  and  assigns  of  such  survivor,  according  maintenance 
to  the  nature  of  the  said  estates  and  property,  respectively,  ^i^chUdren 

naming  them, 
so  long  as  his  said  wife  should  continue  his  widow ;  and  in  case  she  should  marry,  to  pay 
her  an  annuity  of  £100  per  annum  ;  and  subject  to  such  trusts,  in  trust,  after  the  decease  or 
marriage  of  M.,  for  his  said  children  in  equal  shares,  when  and  as  they  should  attain  the  age 
of  twenty-one : — Held,  that  a  trust  was  constituted  of  a  sufficient  part  of  the  income  of  the 
property  for  the  maintenance  and  education  of  the  children,  and  that  such  trust  was  capable  of 
continuance  beyond  the  period  of  a  son  attaining  twenty-one,  or  a  daughter  attaining  that  age, 
or  marrying.  The  Court,  however,  being  of  opinion  that  a  discretionary  power  as  to  the 
mode  of  executing  the  trust  was  given  to  M.,  directed  inquiries  for  the  purpose  of  ascertaining 
how  such  discretionary  power  had  been  and  how  it  ought  to  be  exercised. 
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1843.  upon  the  trusts  hereinafter  mentioned,  that  is  to  say,  upon 
trust  to  permit  and  suffer  my  said  dear  wife  Maria  Elcum 
to  receive,  take  and  retain  the  rents,  issues,  income,  profits! 
and  proceeds  thereof  for  her  own  use  and  benefit,  and  for 
the  maintenance  and  education  of  my  dear  children,  Maria 
Elcum,  Stephen  John  Elcum,  Margaret  Elcum,  Hugh 
William  Elcum,  and  Charles  Frederick  Elcum,  so  long  as 
she  my  Baid  wife  shall  continue  my  widow  and  unmarried; 
and  from  and  after  the  marriage  of  my  said  dear  wife,  in 
case  she  shall  think  proper  to  marry,  then  upon  trust  that 
they  my  said  executors  or  the  survivor  of  them,  his  execu- 
tors, administrators  or  assigns,  do  and  shall  receive  and 
take  the  income  and  proceeds  of  the  said  trust  estates  and 
premises  and  thereout  pay  unto  my  said  dear  wife  for  and 
during  the  term  of  her  natural  life  one  annuity  or  yearly 
sum  of  £100  of  lawful  money,  by  equal  quarterly  portions, 
for  her  sole  and  separate  use,  independent  of  such  husband, 
and  not  subject  to  his  debts,  control  or  engagements,  nor 
the  payments  thereof  to  be  in  any  manner  charged  by 
anticipation,  and  her  receipt  alone  to  be  a  discharge  for 
the  same ;  and,  subject  to  the  trusts  hereinbefore  declared, 
in  trust  from  and  after  the  decease  or  marriage  of  my  said 
dear  wife  Maria  Elcum,  for  my  said  dear  children,  Maria 
Elcum,  Stephen  John  Elcum,  Margaret  Elcum,  Hugh 
William  Elcum,  and  Charles  Frederick  Elcum  in  equal 
proportions,  share  and  share  alike,  when  and  as  they  shall 
attain  their  respective  ages  of  twenty-one  years,  with  full 
power  for  my  said  executors  to  apply  the  part  or  share  of 
any  one  or  more  of  my  said  children  towards  the  main- 
tenance, support,  education,  and  advancement  in  life  of 
such  child  or  children  from  whose  part  or  share  such 
money  shall  be  by  them  advanced ;  and  in  case  any  one 
or  more  of  my  said  dear  children  shall  happen  to  die  under 
the  age  of  twenty-one  years,  then  the  part  or  share  or  pro- 
portion of  him,  her  or  them  so  dying,  or  so  much  thereof 
as  shall  not  have  been  applied  towards  his,  her  or  their 
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advancement  in  life  shall  belong  to,  and  be  the  property  of,  1843. 
the  survivor  or  survivors  of  them,  on  his,  her  or  their  at- 
taining the  age  of  twenty-one  years."  The  testator  then 
gave  and  bequeathed  all  the  residue  of  his  estate  and 
effects  of  what  nature  or  kind  soever  to  his  wife  for  her 
own  use  and  benefit,  and  appointed  Thomas  Longmore 
and  Michael  Taylor,  together  with  his  wife,  so  long  as  she 
should  continue  his  widow,  executors  of  his  will;  and  he 
declared  that  it  should  be  lawful  for  his  executors  to  apply 
any  money  which  might  come  to  their  hands  by  reason 
of  any  of  his  said  several  annuities  being  re-purchased,  or 
otherwise  in  pursuance  of  his  will,  in  the  purchase  of  any 
other  annuities  or  property  whatsoever  which  his  wife 
might  direct,  (which  direction  when  given  be  thereby  de- 
clared to  be  a  full  and  sufficient  authority  and  indemnity 
for  them  in  making  such  purchase  or  purchases)  and  that 
the  estate,  annuities  and  property  so  purchased  should  be 
subject  in  all  respects  to  the  trusts  of  his  will.  The  will 
then  contained  the  usual  clauses  as  to  the  receipts  of  the 
trustees  being  sufficient  discharges,  and  for  the  indemnity 
and  reimbursement  of  the  trustees. 

By  a  codicil,  the  testator  gave  power  to  his  executors, 
with  the  consent  of  his  wife,  to  make  leases  of  any  dwel- 
ling-house and  premises  in  the  London  Road,  Southwark, 
to  any  person  or  persons,  for  any  term  of  years  which  they 
might  think  fit,  so  as  that  a  less  rent  were  not  reserved  than 
4570  per  annum;  and  that,  subject  to  such  rent, his  executors 
might  take  for  such  lease  or  leases,  and  the  good-will  of 
his  business,  such  fine  or  premium  as  they  might  be  able 
to  obtain ;  and  that  such  money  as  should  arise  by  the 
means  aforesaid,  should  by  them  be  laid  out  and  expended 
in  the  same  manner  as  the  money  which  might  come  to  the 
hands  of  his  executors  from  the  repurchase  of  any  or  either 
of  the  annuities  mentioned  in  his  will. 

The  testator  made  a  second  codicil  to  bis  will  in  these 
terms : — "  Whereas  by  my  will,  I  have  bequeathed  to  my 
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1843.  son  Stephen  John  Elcum,  a  fifth  part  of  my  leasehold 
estates  and  annuities,  after  the  decease  of  my  wife  Maria 
Elcum :  And  whereas  it  may  happen  that  my  son  Stephen 
John  Elcum  may  attain  the  age  of  twenty-one  years,  and  be 
in  want  of  money  to  commence  his  studies  as  a  surgeon, 
before  his  part  or  share  of  the  said  trust-premises  shall  be 
payable  or  assignable  to  him ;  now  therefore  I  do  order 
and  direct,  that  my  executors  appointed  by  my  said  will, 
do  and  shall,  out  of  any  money  which  shall  come  to  their 
hands  by  virtue  of  my  said  will,  advance  to  my  said  son  the 
sum  of  £200,  on  his  attaining  the  age  of  twenty-one  years; 
such  money  to  be  considered  as  a  part  payment  of  his 
share  or  interest  in  the  said  hereinbefore  mentioned  trust- 
premises.'1 

The  testator  died  in  June,  1814,  leaving  his  widow  and 
the  five  children  named  in  his  will  surviving  him,  who  were 
at  that  time  all  infants.  In  July,  1814,  the  will  was 
proved  by  the  executors  and  executrix.  The  executors, 
however,  never  acted  in  the  trusts  of  the  will  except  in 
signing  a  lease.  The  whole  of  the  property,  both  real  and 
personal,  was  possessed  by  the  executrix ;  who,  as  the  bill 
alleged,  "  long  since  paid  and  satisfied  all  the  testator's 
debts  and  funeral  and  testamentary  expenses,  and  the  said 
legacy  of  £200,  there  remaining  in  her  hands  after  such 
payment  a  very  large  sum  of  money,  which  arose  from  the 
testator's  personal  estate/1 

In  July,  1815,  Maria  Elcum,  the  testator's  daughter,  mar- 
ried Longmore,  one  of  the  executors.  Some  years  after- 
wards, Margaret  married  Philip  Rees.  In  1828,  Stephen 
John,  the  testator's  eldest  son  and  heir-at-law,  died  intes- 
tate and  unmarried,  having  attained  the  age  of  twenty-one; 
whereupon  letters  of  administration  of  his  personal  estate 
were  granted  to  his  sister,  Mrs.  Longmore. 

In  1839,  Longmore  wrote  a  letter  to  the  widow,  calling 
upon  her  to  make  some  provision  for  his  wife,  observing 
amongst  other  things,  that  the  income  of  the  residue  under 
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Mr.  Elcum's  will  was  made  a  trust  in  her  hands,  not  merely  1843. 
for  her  own  exclusive  use,  but  for  the  maintenance  and 
education  of  her  children ;  and  that  a  direction  for  main- 
tenance and  education,  when  applied  to  a  testator's  child, 
was  not  confined  to  infancy  or  inability  on  the  part  of  the 
child,  but  that  the  child  was  entitled  to  a  reasonable 
provision,  notwithstanding  the  expiration  of  the  period  of 
infancy,  or  marriage. 

No  attention  being  paid  to  this  letter,  the  present  bill 
was  filed  by  Longmore  against  the  widow,  the  co-executor, 
and  the  surviving  children  of  the  testator,  (including  Mrs. 
Longmore)  praying  that  all  proper  accounts  might  be  taken 
of  the  rents,  profits,  interest,  and  dividends  of  the  testa- 
tor's real  and  personal  estate;  and  that  the  rights  of  the 
several  parties  interested  therein  might  be  ascertained  and 
declared,  and  the  fund  secured  for  their  benefit.  The  bill 
also,  notwithstanding  the  allegation  before  referred  to, 
prayed  for  accounts  of  the  testator's  debts,  funeral  and 
testamentary  expenses  and  legacies,  and  that  the  per- 
sonal estate  might  be  applied  in  a  due  course  of  adminis- 
tration. 

Mr.  Russell  and  Mr.  Bilton,  for  the  plaintiff,  contended 
that  the  will  created  a  trust  of  the  income  for  the  benefit 
of  the  widow  and  for  the  maintenance  of  the  children,  so 
long  as  the  widow  remained  unmarried ;  that  the  children 
took  as  joint  tenants  with  the  widow,  and  that  the  circum- 
stance of  two  of  the  children  being  married  women  would 
not  affect  their  right  to  a  provision  for  maintenance. 
Macpherson  on  Infants,  815,  KUvington  v.  Gray  (a),  Foley  v. 
Parry  (&),  Soames  v.  Martin  (c),  Hadow  v.  Hadow  (d),  Jubber 
v.  Jubber  {e)y  Raikes  v.  Ward  (/),  Crockett  v.  Crockett  (g)t 

(a)  10  Sim.  293.  (<*)  9  Sim.  438. 

(b)  5  Sim.  138  ;  2  Myl.  &  K.         (*)  Id.  503. 
138.  (/)  1  Hare,  445. 

(c)  10  Sim.  287.  (g)  Id.  451. 
VOL.  II.                                       C  C  N.  C  C. 
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1843.        PrideY.Fook8(a).   [The  Vice- Chancellor  referred  to  Wood* 
Woods  (4)]. 

Mr.  Southgate,  for  the  defendant  Mrs.  Longmore. — It  is 
clear  that  there  is  a  trust  for  "the  use  and  benefit"  of  the 
widow.  If  so,  there  is  also  a  trust  for  the  "maintenance 
and  education"  of  the  children.  You  cannot  reject  the 
latter  words.  The  question  therefore  is,  whether  the  trust 
for  Mrs.  Longmore  does  not  continue  after  her  attaining 
majority,  and  after  her  marriage.    Badham  v.  Hee  (c). 

Mr.  Wigram  and  Mr.  Ehn$ley,  for  the  defendant  Mrs. 
Elcum. — The  plaintiff  marries  the  testator's  daughter  in 
1815,  and  in  1889  he  applies  to  the  widow  to  give  some- 
thing for  the  maintenance  of  his  wife.  Is  the  widow  not 
only  to  provide  future  maintenance,  but  to  account  for  the 
past?  It  is  said  that  this  is  a  trust  for  the  children.  In 
none  of  the  cases  where  the  word  "  maintenance/'  or  the 
words  "  maintenance  and  education/'  have  occurred  alone, 
has  a  trust  been  held  to  be  created.  The  word  "  mainte- 
nance/1 coupled  with  the  words  "  support"  and  "  benefit/' 
has  been  held  to  raise  a  trust  (d),  on  the  ground  that  the 
object  of  the  testator  would  otherwise  be  frustrated  by  the 
parent's  insolvency;  but  in  those  cases  the  court  has  gone 
a  great  length.  The  case  of  Badham  v.  Mee  did  not  raise 
the  question,  whether  a  gift  to  A.  for  the  maintenance  of 
her  children  constituted  a  trust,  but  whether,  there  being 
a  clear  and  distinct  trust  for  the  children,  it  should  be 
continued  beyond  their  majority,  until  the  period  of  the 
distribution  of  the  fund.  AfDermott  v.  Kealy  (e)  was  to 
the  same  effect.  Here  we  submit  that  the  words  are  not 
sufficient  to  create  a  trust  for  the  children. 

But  supposing  a  trust  of  the  income  to  have  been  cre- 

(a)  2  Beav.  430.  (<*)  See  W ether eU  v.  WxUon,  1 

(6)  1  My].  &  Cr.  401.  Keen,  80. 

(c)  1  Run.  &  M.  631.  («)  3  Robs.  264,  n. 
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ated,  still  the  widow  has  a  clear  discretionary  right  as  to  1843. 
the  mode  of  applying  it.  Suppose  the  income  to  be  of 
such  an  amount  as  not  to  allow  of  more  than  one  esta- 
blishment: is  every  married  woman  to  take  something 
from  the  general  fund,  so  as  to  drive  the  widow  into  lodg- 
ings? Admitting  that  the  daughter  is  entitled  to  some 
part  of  the  income,  she  must  come  into  the  family  to 
receive  it:  she  cannot  take  it  with  her  into  other  quar- 
ters. There  is  a  sort  of  survivorship  for  those  who  are 
still  at  home.  That  the  testator  contemplated  a  home  for 
the  childrenf  is  manifest  from  the  second  codicil. 

Mr.  Bilton,  in  reply. 

The  Vice-Chancellor,  after  directing  the  bill  to  be 
dismissed  with  costs,  so  far  as  it  sought  accounts  of  the 
debts,  funeral  and  testamentary  expenses,  and  general 
legacies  of  the  testator,  and  reserving  the  taxation  of  those 
costs,  proceeded  as  follows : — With  regard  to  the  only  re- 
maining subject  of  dispute,  namely,  the  bequest  of  certain 
specific  things  which  the  testator  gives  in  such  a  manner 
as  to  raise  the  question  whether  a  trust  is  created  for  the 
benefit  of  the  children,  I  think  it  clear  that  it  is ;  and  if 
any  thing  beyond  the  words  of  the  bequest  itself  could  be 
required  to  lead  to  that  conclusion,  it  is  afforded  by  this : 
that,  in  speaking  of  the  income  of  the  specific  fund,  he  di- 
rects it  to  be  paid  to  his  wife,  Maria  Elcum,  "  for  her  own 
use  and  benefit,  and  for  the  maintenance  and  education  of 
his  children  f  but  when  he  gives  the  residue,  he  gives  it  to 
Maria  Elcum,  "  for  her  own  use  and  benefit/1  stopping 
there.  Not,  however,  relying  on  that  circumstance  alone, 
it  is  clear,  upon  the  authorities,  that  a  trust  was  created 
for  the  children. 

The  next  question  is,  what  is  the  extent  of  the  trust — 
whether  it  is  limited  by  any  particular  age  or  state  in  life 
of  the  persons  who  are  to  take  under  it?    The  income  is 

c  c  2 


/.  flrei-  /?« 
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1843.  given  to  the  wife  for  her  use  and  benefit,  and  for  the  main- 
tenance and  education  of  the  children,  "  so  long  as  she 
shall  continue  my  widow."  According,  therefore,  to  the  or- 
dinary use  of  language,  the  words  "  so  long  as  she  shall 
continue  my  widow"  apply  as  much  to  the  maintenance 
and  education  of  the  children,  as  to  the  use  and  benefit  of 
the  widow.  The  income,  therefore,  is  given  for  those  pur- 
poses, "  so  long ;"  and  then,  if  she  marries,  an  annuity  of 
£100  is  given  for  her  separate  use.  Then,  "from  and  after 
the  decease  or  marriage"  of  the  wife,  the  testator  disposes 
of  the  property  amongst  the  children.  Now,  those  words 
lead  to  the  inference  that  the  testator  considered  that  he  ! 

had  disposed  of  the  income  accruing  before  the  decease  or 
marriage  of  his  wife.  Taking  it,  therefore,  that  he  thought 
so,  one  of  the  objects  which  he  has  expressly  mentioned 
for  the  employment  of  that  income  during  that  time  is  the 
maintenance  and  education  of  the  children.  I  am  of  opinion  i 

that  a  daughter  marrying  or  attaining  her  majority,  or  a  ! 

son  attaining  his  majority,  would  not  thereby  of  necessity 
lose  any  title  to  participate  in  this  income* 

The  next  question  is,  though  the  benefit  may  not  have 
ceased  with  any  particular  age,  whether  the  nature  of  the 
trust  is  such  as  to  exclude  any  discretion  in  the  widow  as 
to  the  distribution  of  the  income ;  whether  it  is  neces- 
sary that  there  should  be  an  equal  distribution;  whether 
any  child  is  entitled  capriciously  to  break  up  the  family, 
and,  settling  herself  elsewhere,  take  her  proportion  of  the  j 

income,  and  leave  the  widow  with  diminished  means,  or  no 
means,  of  maintaining  the  respectability  of  the  family,  and 
providing  a  home  for  herself  and  the  other  children.  It 
seems  to  have  been  an  object  with  the  testator,  to  prolong 
as  much  as  possible,  after  his  death,  the  union  of  his  family 
— and  it  is  the  duty  of  the  Court,  as  far  as  it  can,  to  give 
effect  to  an  endeavour  so  natural,  so  just,  and  so  laudable. 
I  am  not  at  present,  however,  disposed  to  decide  that  this  is 
a  mere  ordinary  joint  tenancy  for  the  benefit  of  these  per- 
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sons,  but  to  hold  that  there  is  a  discretion  in  the  widow  as         1843. 
to  the  disposition  of  the  income  of  the  fund.     Upon  that 
point,  however,  I  shall  reserve  my  opinion  until  I  shall 
have  obtained  information  which  in  every  respect  may  be 
useful.    Therefore — 

Refer  it  to  the  Master  to  inquire  of  what  particulars  the  real  estate 
devised,  and  the  personal  estate  specifically  bequeathed,  by  the  testator, 
under  the  terms  "  all  my  freehold  and  leasehold  estates,  annuities,  mo- 
nies out  upon  security  at  interest,  and  every  of  them,"  consisted  at  the 
time  of  his  death ;  and  whether  any  and  which  of  the  leases  have  ex- 
pired or  been  determined  or  renewed;  and  whether  any  and  which  of  the 
annuities  have  been  repurchased  or  compounded  for,  and  how,  and  in 
what  manner ;  and  what  sums  have  been  received  in  respect  of  such  pur- 
chase and  compounding,  and  by  whom,  and  what  has  been  done  with 
them;  and  whether,  as  to  the  money  out  upon  security,  there  has  been 
any  change  or  re-investment ;  and  what  is  the  state  of  the  capital  affected 
by  the  specific  bequest;  and  what  was  the  clear  income  produced  by  the 
said  real  and  personal  property,  after  all  deductions,  at  the  time  of  the 
testator's  death ;  and  what  is  now  the  clear  income  produced  by  the  said 
real  and  personal  property  after  all  deductions;  and  what,  upon  an 
average,  has  been  the  annual  clear  amount  of  such  income,  so  far  as  the 
Master  shall  be  able  to  state  the  same,  from  time  to  time,  since  the  tes- 
tator's death ;  and  whether  the  defendant,  Mrs.  Elcum,  has  made  any  and 
what  accumulations  or  investments  of  or  by  means  of  the  same.  The 
Master  to  be  at  liberty  to  state  any  special  circumstances  with  regard  to 
the  manner  in  which  Mrs.  Elcum  and  her  children  have  lived  and  been 
maintained  since  the  testator's  death,  and  as  to  her  conduct  towards 
them  in  respect  of  her  income  under  the  will,  and  as  to  the  acquiescence 
of  any  person  or  persons.  Inquire  whether  any  and  what  leases  have 
been  granted  of  any  and  what  part  of  the  leasehold  estate,  and  whether 
any  and  what  fines  have  been  paid  in  respect  of  them 

See  the  next  case. 
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1&43. 

Wilson  v.  Maddison. 

June  27th.  ^  I 

Upon  the  con.  1  HE  will  of  William  Kelly  was  partly  in  these  terms  :— 

lS!^ff&  As  for  such  worldly  estate  and  effects  which  I  shall  be 

first,  that^ a  be-  p0Sse8Sed  of  or  entitled  unto  at  the  time  of  my  decease,  I  I 

a  year,  from  give  and  bequeath  the  same  as  followeth;  that  is  to  say,  < 

the  testator's  I  give  and  bequeath  unto  my  daughter,  Eleanor  Gold 

in^hcf^nTof  Kelly,  my  cottage-house  at  Shirley,  Southampton,  and  pre- 

Engiand,"  did  mfces  adjoining  the  same.    I  also  give  and  bequeath  to 

not  amount  to  .  . 

a  bequest  of  so  Ann  Wilson,  otherwise  Ann  Wood,  of  East  Grinstead, 

would  produce  together  with  her  little  girl  Louisa,  and  two  little  boys, 

ram^tcon-  Frederick  and  Octavius,  my  adopted  children,  and  for  their 

stituted  an  an-  joint  maintenance — their  mother,  Ann  Wilson  otherwise 

nual  charge  of 

£30  upon  the  Ann  Wood,  to  have  the  care  of  bringing  them  up  to  the 
pcrty  fcTthe      be*t  of  her  power  till  they  are  able  to  do  for  themselves — 

tee6  °f Se^ondf"  £*°  a  year*  from  tlie  interest  of  my  folded  money  in  the 
that  a  bequest  Bank  of  England,  to  be  paid  to  the  said  mother  as  above, 
to  A.f  together  half-yearly,  or  as  may  best  suit,  as  her  conduct  deserves, 
with^herchUd-  ^  [Then  followed  some  pecuniary  and  specific  lega- 
le, and  for  cies.1    I  also  give  and  bequeath  £100  to  each  of  the  be- 

their  joint  jo  ^ 

maintenance,  fore  mentioned  three  children,  towards  their  education  and 
oTthatannuai  instruction.  I  also  give  and  bequeath  to  Ann  Wilson, 
mo«£r  «d  otherwise  Ann  Wood,  £10  for  clothes,  to  be  paid  early  as 
her  children,  as  Can  be,  &c.    I  also  leave  and  bequeath  £100  lawful  money 

joint  tenants, 

for  the  life  of  in  England,  for  my  burial  expenses,  &c.  I  do  hereby 
U*er  oM-hein.  nominate,  constitute,  and  appoint  Martin  Maddison,  jun., 
totor^^himl  -Esq.,  °f  Southampton,  banker,  and  Charles  Davies,  Esq., 
•elf  in  loco        solicitor,  also  of  Southampton,  executors,  of  this  my  last 

parentis  of  the 

legatee,  the  will,  making  void  all  former  and  other  wills.  I  give  and 
interest  at  £4    bequeath  to  each  of  the  above-named  executors  £15  current 

KkoYL  moneyinEnsland- 

testator.  The  testator  made  a  codicil,  bearing  even  date  with  his 

/3  7u*s .  3 1-* —     will,  in  these  terms: — "Item,  the  money  in  the  funds 

standing  in  my  name  I  leave  in  trust  for  them  to  pay  the 

interest  as  it  becomes  due  to  my  daughter,  Eleanor  Gold 


CASES   IN    CHANCERY.  873 

Kelly,  and  her  receipt  alone  to  be  their  discharge,  and  to  1843 
be  independent  of  any  husband  she  may  have,  to  be  for  her 
sole  use  and  benefit,  and  not  to  be  liable  for  any  debts  her 
husband  may  contract;  at  her  decease,  the  trust  to  pay  the 
interest  to  her  husband,  so  long  as  he  remains  single;  and 
the  said  trust  to  hold  the  same  for  him  independent  of  his 
debts.  Should  he  marry  again,  then  the  trust  to  hold  the 
same  for  the  children  of  the  marriage  with  my  daughter, 
E.  G.  Kelly,  and  the  principal  to  be  paid  them  in  equal 
proportions,  upon  their  attaining  twenty-one  years,  with 
any  interest  that  may  be  due ;  the  interest  during  their 
minority  to  be  applied  to  their  education  so  long  as  they 
remain  at  school.  The  house  at  Shirley  I  leave  upon 
the  trust,  and  in  like  manner  for  my  daughter,  E.  G.  Kelly ; 
but  on  her  death,  and  the  eldest  son  coming  of  age,  to  be 
for  his  use  and  benefit;  and  if  no  son,  then  the  eldest 
daughter ;  the  rent  to  be  applied  in  the  same  way  as  the 
interest  in  the  fund :  should  there  be  no  children,  then  the 
whole  property  to  be  at  my  daughter,  E.  G.  Kelly's,  dis- 
posal" 

The  bill,  which  was  filed  by  Ann  Wilson  and  her  children 
against  the  executors  and  the  residuary  legatee,  prayed  an 
account  and  payment  of  what  was  due  in  respect  of  the 
annuity  and  the  legacies  given  to  the  children,  and  that  a 
sufficient  part  of  the  testator's  funded  property,  or  of  his 
other  personal  estate,  might  be  set  apart  and  appropriated 
for  payment  of  the  annuity,  and  that  the  rights  of  all 
parties  in  the  annuity  and  in  the  capital  sum  so  to  be 
appropriated  might  be  ascertained  and  declared. 

Mr.  Russell  and  Mr.  Robson,  for  the  plaintiffs. — The  be- 
quest to  the  mother  and  children  is  an  absolute  bequest  of 
so  much  stock  as  will  produce  an  annuity  of  £80;  Stretch 
v.  JVatkins(d),  Tweedale  v.  Tweedale  (A);  and  though  in      .._-r:  %  £ 

(a)  1  Madd.  253.  (ft)  10  Sim.  453. 
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1843.  Bleuntt  v.  Roberts  (a),  Lord  Cottenkam  held,  that  a  simple 
gift  of  an  annuity  to  A.  does  not, give  an  annuity  beyond 
the  life  of  A.,  yet  he  said  that  it  was  not  inconsistent  with 
this  to  hold,  that  a  gift  of  the  produce  of  a  fund,  without 
limit  as  to  time,  gives  the  fund  itself.  In  the  former  case, 
his  Lordship  added,  there  was  no  allusion  to  any  principal 
sum.  Now,  in  the  present  case,  there  is  such  an  allusion; 
for  a  bequest  of  so  much  a  year  from  the  interest  of  "  my 
funded  money  in  the  Bank  of  England1'  is  equivalent  to  a 
bequest  of  so  much  of  "  my  funded  property"  as  will  pro- 
duce that  annual  sum. 

Supposing,  however,  the  plaintiffs  not  to  be  entitled  to 
this  extent,  they  are  at  least  entitled  to  an  annuity  of  £30 
for  their  joint  lives,  and  the  life  of  the  survivor  of  them, 
and  a  fund  must  be  set  apart  to  answer  the  annuity.  The 
words  "  joint  maintenance"  apply  to  the  mother  as  well  as 
the  children:  Soames  v.  Martin  (A),  Kilvington  v.  Gray  (c). 
With  respect  to  the  legacies  of  £100  to  the  children,  the 
testator  having  placed  himself  in  loco  parentis,  interest  on 
them  must  be  calculated  at  £4  per  cent,  from  the  death 
of  the  testator :  Beckford  v.  Tobin  (d). 

Mr.  Stedman,  for  the  defendants,  the  executors. 

Mr.  Hubback,  for  the  defendant  Eleanor  Gold  Kelly,  was, 
upon  the  first  point,  stopped  by  the  Court. — Then,  se- 
condly, the  words  "joint  maintenance"  apply  to  the  chil- 
dren only.  The  mother  was  not  intended  to  take  any 
beneficial  interest.  That  construction  must  prevail  which 
exhausts  the  words  of  the  testator.  Taking  the  whole  will 
together,  it  is  clear  that  the  testator  had  in  his  mind  a  pro- 
vision for  the  children  during  their  infancy  only:  Badham 

(a)  Cr.  &  Ph.  274 ;  see  p.  282.     Elcum,  ante,  p.  363. 

(b)  10  Sim.  287.  (</)  1  Vez.  sen.  310. 

(c)  Id.  293 ;    see  Longmore  v. 
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v.  Met  (a).    £30  a  year  would  be  totally  insufficient  for        1843. 

them  for  the  remainder  of  their  lives.    In  Miller  v.  Wood-      Wilson 

ward  (A),  which  was  the  case  of  an  agreement,  the  Master    m„    '• 

Maddison. 
of  the  Rolls  was  disinclined  to  extend  the  period  of  payment 

of  an  annuity  beyond  that  which  the  terms  of  the  agree- 
ment absolutely  warranted. 

The  Vice-Chancellor. — I  do  not  at  all  dispute  that, 
generally,  an  unlimited  bequest  of  the  income  of  stock  is 
to  be  construed  as  an  absolute  gift  of  the  stock  itself.  I 
cannot,  however,  read  the  bequest  in  this  will  as  importing 
so  much.  What  the  testator  gives  is  an  annuity  of  £30 
a  year  charged  upon  the  stock:  not  an  annuity  of  £30  a 
year,  part  of  the  stock.  A  life  annuity  may  be  charged 
upon  stock  as  well  as  any  other  property.  This  construc- 
tion, if  it  required  any  support,  derives  support  from  the 
codicil,  which  is  not  contended  to  have  revoked  the  bequest 
in  the  will.  The  codicil  treats  the  property  as  to  be  en- 
joyed by  the  daughter,  charged  with  the  annuity. 

With  respect  to  the  language  of  the  will,  there  is  pro- 
bably some  degree  of  inaccuracy  in  it,  as  it  was  drawn 
by  the  testator  himself,  but,  upon  the  whole,  it  is  suffi- 
ciently plain.  The  effect  of  it  is  to  give  an  annuity  of  £30 
to  four  persons,  for  their  joint  lives  and  the  life  of  the 
survivor;  with  a  direction,  that,  while  three  are  minors, 
the  fourth,  being  an  adult,  shall  receive  it  for  their  mainte- 
nance. 

Declare,  that  the  plaintiffs  are  entitled  to  an  annuity  of  £30  a  year 
during  their  joint  Uvea,  and  the  lives  and  life  of  the  survivors  and  survi- 
vor, to  he  enjoyed  hy  such  of  them  as  are  living,  for  the  time  being, 
equally,  and  to  be  secured  upon  the  funded  property.  Declare,  that  the 
legacies  of  £100  hear  interest  at  £4  per  cent,  from  the  death  of  the  tes- 
tator. *  *  *  *  Transfer  £1000  £3  per  cent,  annuities  into  the  name  of 
the  Accountant-General  to  an  account  entitled  the  Annuity  Account ;  and 
out  of  the  dividends  thereof  let  the  Accountant-General  pay  to  Mrs. 
Wilson,  until  further  order,  for  the  joint  benefit  of  herself  and  the  other 
plaintifls,  the  sum  of  £15  half-yearly.  •  *  *  * 

(«)  I  Russ.  &  M.  631.  (A)  2  Beav.  271. 
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_    .  SlLCOCK  V.  BOYNON. 

June  22nd.      _. 

The  defendant*  JDENJAMIN  BOYNON,  being  seised  in  fee  of  a  freehold 
wit/p^JeriT  «*■**  abject  to  a  term  of  1000  years  vested  in  the  plain- 
dUciaiming,  are  tiflfo  |,y  way  0f  mortgage  for  securing  £75,  by  his  will, 
cosu.  dated  30th  August,  1823,  devised  his  estate  to  his  son 

xT/hiAA^  93  -      Benjamin  for  life,  and  after  his  decease  equally  amongst 

wrp        the  children  of  his  said  son,  as  tenants  in  common ;  and,  if 

he  should  not  have  any  children,  unto  his  (the  testator's) 
'Children,  John  Boynon  and  Fortune  Atkins,  wife  of  Joseph 
Atkins,  and  their  heirs,  as  tenants  in  common. 
Th6  testator  died  soon  after  making  his  will. 
The  bill  was  filed  against  Benjamin  Boynon,  the  son, 
John  Boynon,  and  Joseph  Atkins  and  his  wife,  praying 
for  a  foreclosure  of  the  premises. 

Up  to  the  filing  of  the  bill,  in  October  1842,  Benjamin 
Boynon,  the  son,  had  no  issue. 

The  defendants,  John  Boynon  and  Joseph  Atkins  and 
his  wife,  put  in  a  joint  answer  and  disclaimer,  whereby 
they  alleged  that  they  did  not  claim,  and  never  had 
claimed,  any  interest  in  the  mortgaged  premises,  and  that 
no  application  to  them  to  disclaim  had  been  made  before 
the  filing  of  the  bill. 

The  cause  was  heard  on  bill  and  answer. 

Mr.  Freeling,  for  the  plaintiffs,  submitted  that  the  dis- 
claiming defendants  were  not  entitled  to  their  costs:  Tip- 
ping v.  Power  (a). 

Mr.  Hislop  Clarke,  for  the  defendant  John  Boynon. 

Mr.  Flggott,  for  the  defendants  Atkins  and  wife. 

The  Vice-Chancelloh. — The  case  cited  was  not  a 
foreclosure  suit,  which  this  is.    I  apprehend  that  it  ha 

(a)  1  Hare,  405. 


CASES   IN   CHANCERY.  877 

been  the  course  of  the  Court,  in  a  foreclosure  suit,  to  give  laid, 
the  defendants,  properly  disclaiming,  their  costs,  and 
generally  to  add  them  to  the  plaintiff's  debt.  Here  the 
defendants  have  used  proper  words  of  disclaimer.  The 
bill  must  be  dismissed  as  against  John  Roynon,  and  he  is 
entitled  to  his  costs.  I  cannot,  however,  let  the  husband 
and  wife  be  dismissed. 

Refer  it  to  the  Master  to  inquire  whether  the  defendant  Benjamin 
Roynon  haa  ever  had  any,  and  what,  issue  :  and  if  the  Master  shall  find 
that  there  has  never  been  any  such  issue,  then  take  the  usual  decree  for 
foreclosure.  Dismiss  the  bill  as  against  John  Roynon  with  costs,  to  ha 
paid  by  the  plaintiffs  and  added  to  their  debt.  The  plaintiffs  to  pay  the 
costs  of  Atkins  and  wife,  and  to  add  them  to  their  debt;  but  the  con- 
sideration, how  such  costs  are  to  be  ultimately  borne,  is  reserved,  in  case 
Atkins  and  wife,  or  either  of  them,  appear  in  the  Master's  Office. 


June  I4th9 
BUGDEN  V.  BlGNOLD.  21  it,  26th,  % 

I  29th. 

N  and  previously  to  the  month  of  October,  1830,  Charles  a.,  being  seised 

Milbank  was  seised  in  right  of  his  wife  (who  was  devisee  {^id^d  copyl- 
in  fee  thereof  under  the  will  of  her  father.  John  Revett)  of  ?old  «**■*•». 

'         borrows  various 

a  certain  freehold  estate  called  the  East  Poole  Marsh  farm,  sums  of  money 
situate  in  the  parish  of  Great  Stainbridge  in  the  county  of  ing  in  the  whole 
Essex,  subject  to  a  mortgage  for  a  term  of  one  thousand  Ja^m'oTtS 

freehold  estate 
alone.  A.  after- 
wards, in  1832,  borrows  £500  more  of  B.,  on  the  security  of  both  the  freehold  and  copy- 
hold estate.  This  mortgage  is  effected  by  distinct  instrument*  relating  to  each  property  re- 
spectively, neither  of  them  referring  to  the  other.  In  1833,  A.  borrows  a  sum  of  £400  of  C.» 
on  mortgage  of  the  freehold  estate  alone,  subject  to  B.'s  incumbrances  thereon.  Again,  in  1838, 
A.,  being  indebted  to  D.  in  £600,  executes  to  htm  a  mortgage  for  that  sum  of  the  copyhold  estate 
alone,  without  notiee  of  the  £500  incumbrance.  In  1837,  B.  has  notice  of  C.'s  security,  and  in 
1838,  (after  having  sold  both  the  estates,  under  powers  of  sale,  and  received  the  purchase- 
money),  he  has  notice  of  D.'s  security.  The  produce  of  the  freehold  estate  being  insufficient  to 
pay  B.  and  C.  in  full,  but  that  of  the  freehold  and  copyhold  being  sufficient  for  that  purpose, 
C.  claims  to  have  the  whole  of  the  £500  charge  thrown  upon  the  produce  of  the  copyhold  estate, 
in  order  that  he  may  receive  payment  out  of  that  of  the  freehold ;  on  the  other  hand,  D.  claims 
to  be  paid  the  whole  of  his  debt  out  of  the  produce  of  the  copyhold  estate,  in  priority  to  C. : — 
Held,  that  the  claim  of  neither  party  can  prevail  to  the  fullest  extent ;  but  that  the  £500  being 
by  the  security  of  1832  charged  on  the  freehold  and  copyhold  estates,  rateabry,  (that  is  to  say, 
in  proportion  to  their  respective  net  values)  and  without  preference,  C.  has  an  equity,  of  the 
nature  claimed  by  him,  to  the  extent  of  that  proportion  of  the  £500  which  is  charged  upon  the 
copyhold  estate,  while,  in  other  respects,  in  relation  to  that  estate,  D.  has  priority  over  C. 

The  court-rolls  of  a  manor  are  not  constructive  notice  of  prior  incumbrances  to  a  purchaser 
of  copyholds  holden  of  the  manor. 


878  GASES   IN   CHANCERY. 

1843.  years  vested  in  Sir  John  Tborold  for  securing  £1500  and 
interest,  which  mortgage  was  originally  created  by  an  in- 
denture dated  the  27th  December,  1796.  Milbank  was  at 
the  same  time  entitled  to  the  equity  of  redemption  in  fee 
of  a  copyhold  estate  holden  of  the  manor  of  Finginhoe,  in 
the  county  of  Essex;  that  estate  being  mortgaged  for 
£1500  to  Benjamin  Gilson,  to  whom,  as  such  mortgagee, 
the  premises  had  been  surrendered;  the  legal  estate,  how- 
ever, being  in  one  Bawtree. 

In  October,  1830,  Milbank,  through  the  medium  of  the 
defendant  Bignold,  who  was  secretary  of  the  Norwich 
Union  Society  for  the  assurance  of  lives  and  survivorships, 
borrowed  of  that  society  £1500;  and  thereupon,  by  inden- 
tures of  lease  and  release  dated  the  3rd  and  4th  October, 
1830,  and  made  between  Milbank  and  his  wife  of  the  one 
part,  and  Bignold  of  the  other  part,  the  East  Poole  Marsh 
farm  was  conveyed  to  Bignold  and  his  heirs,  by  way  of 
mortgage,  for  securing  the  £1500  so  borrowed.  By  the 
deed  of  release,  a  power  of  sale  of  the  mortgaged  premises 
was  given  to  the  mortgagee. 

The  Norwich  Union  Society  having  at  the  time  of  this 
transaction  paid  off  Sir  John  Thorold's  mortgage,  an  in- 
denture of  assignment  bearing  even  date  with  the  release 
of  the  4th  October,  1830,  was  executed,  whereby,  in  con- 
sideration  of  £1500  expressed  to  be  paid  to  Thoroldby  the 
society,  the  freehold  premises  were  assigned  for  the  residue 
of  the  term  of  one  thousand  years  to  Patteson  as  a  trustee 
for  the  society. 

In  December,  1830,  a  further  sum  of  £1000  was  borrowed 
by  Milbank  of  the  society ;  and  thereupon  Milbank  and  his 
wife  executed  to  Bignold  a  deed  of  a  further  charge  of  the 
freehold  premises,  dated  the  24th  December,  1830,  en- 
dorsed on  the  indenture  of  release  of  the  4th  October, 
1830,  for  securing  as  well  that  sum  as  the  sum  of  £1500, 
which  had  been  previously  borrowed  of  the  society. 
'  In  April,  1832,  a  further  sum  of  £500  was  borrowed  by 
Milbank  of  the  society,  and  thereupon  another  deed  of  fur- 
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ther  charge  of  the  freehold  premises,  dated  the  23rd  April,         1843. 
1832,  endorsed  in  the  same  manner  as  the  previous  deed, 
was  executed  between  the  same  parties,  for  securing  as  well 
that  sum  as  the  sums  previously  secured. 

As  a  further  security  for  the  repayment  of  the  last* 
mentioned  sum  of  £500,  Milbank  executed  to  Bignold  an 
indenture  bearing  even  date  with  the  preceding,  whereby, 
after  reciting  the  before-mentioned  surrender  to  Gilson  to 
secure  £1500,  and  that  Milbank  had  applied  to  Bignold 
to  lend  him  the  sum  of  £500  &c,  it  was  witnessed,  that, 
in  consideration  of  £500  expressed  to  have  been  paid  by 
Bignold  to  Milbank,  Milbank  covenanted  to  surrender  to 
Bignold,  by  way  of  mortgage,  the  copyhold  estate,  subject 
to  Gilson's  security.  This  indenture  contained  a  power  of 
sale.  A  conditional  surrender  of  even  date  was  duly  made 
in  pursuance  of  it. 

In  April,  1833,  Milbank  borrowed  of  Round  &  Co., 
bankers,  of  Colchester,  a  sum  of  £400;  and  by  an  inden- 
ture dated  the  13th  of  that  month,  and  made  between 
Milbank  and  wife  of  the  one  part,  and  Bound  &  Co.  of  the 
other  part,  reciting  that  the  East  Pool  Marsh  farm  was 
charged,  by  way  of  mortgage  to  Biguold,  with  the  principal 
Bum  of  £4500  and  interest,  it  was  witnessed,  that,  in  con* 
sideration  of  £400  paid  to  Milbank  by  Bound  &  Co.,  Mil- 
bank  and  wife  did  thereby  direct  and  appoint  that  the 
said  farm  with  its  appurtenances  should  thenceforth  stand 
charged  with  the  payment  of  the  said  sum  of  £400  and 
interest,  subject  to  Bignold's  securities. 

In  1837,  the  Norwich  Union  Society  first  had  notice  of 
Bound's  security. 

In  March,  1838,  the  Norwich  Union  Society  paid  off 
Gilson,  and  by  an  indenture  dated  the  6th  of  that  month, 
took  an  assignment  of  his  incumbrance,  with  a  covenant 
to  surrender  the  copyhold  premises.  The  copyholds  were 
afterwards,  in  February,  1840,  surrendered  to  certain  per- 
sons as  trustees  for  the  society. 

In  July,  1838,  there  being  a  large  arrear  of  interest  due 
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to  the  society  on  their  mortgage  securities,  the  East  Poole 
Marsh  farm  was  by  their  direction  and  by  virtue  of  their 
power  of  sale,  put  up  for  sale  by  auction,  when  it  was  pur- 
chased by  Stephen  Allen  for  £5000.  This  purchase  was 
completed  in  November,  1840. 

In  September,  1838,  Milbank,  being  indebted  to  the 
plaintiff  in  £600,  agreed  to  execute  to  him  a  mortgage  of 
the  copyhold  estate  to  secure  the  repayment  of  that  sum. 
Accordingly,  by  an  indenture  dated  the  25th  of  that  month, 
reciting  that  Milbank  was  seised  in  fee  of  the  copyhold 
premises  "  subject  to  a  certain  conditional  surrender  made 
on  or  about  the  day  of  ,  183  ,  whereby  the 

said  hereditaments  were  assured  to  the  said  Samuel  Big- 
nold,  his  heirs  and  assigns,"  for  securing  to  him,  his  heirs 
and  assigns,  the  repayment  of  £1500  and  interest,  there- 
tofore advanced  by  him  in  discharge  of  a  debt  due  to 
•Benjamin  Gilson  on  the  security  of  the  said  premises,  and 
reciting  the  debt  due  to  the  plaintiff,  Milbank  covenanted 
to  surrender  the  premises  to  the  plaintiff  and  his  heirs, 
subject  to  a  proviso  for  redemption  of  the  premises  on 
payment  by  Milbank  to  the  plaintiff,  his  executors  &c.,  of 
£600  and  interest  as  therein  mentioned. 

On  the  day  of  the  date  of  this  indenture  the  copyhold 
estate  was  surrendered  to  the  plaintiff  pursuant  to  the 
covenant.  It  did  not  appear  that  the  plaintiff  had  notice 
at  that  time  of  the  charge  of  the  Norwich  Union  Society 
on  the  copyhold  estate  under  the  security  of  the  23rd 
April,  1832. 

In  December,  1838,  Bound  &  Co.  having  ascertained 
that,  after  payment  of  the  mortgages  due  to  the  Norwich 
Union  Society,  with  arrears  of  interest  and  costs,  the  pro- 
ceeds of  the  sale  of  the  East  Poole  Marsh  farm  estate  would 
not  be  sufficient  to  satisfy  them  their  mortgage,  required 
the  society  to  resort  to  the  copyhold  estate  in  satisfaction 
of  so  much  of  their  mortgage  debts  as  was  charged  on  that 
estate,  in  order  to  enable  them,  Bound  &  Co.,  to  make 
their  security  available.     Some  discussion  then  ensued 
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between  the  parties  as  to  the  legality  of  this  claim  of        1843. 
Bound  &  Co.    Legal  advice,  however,  being  obtained  in 
their  favour,  the  copyhold  estate  was  put  up  to  sale  by  the 
society,  and  was,  on  the  23rd  July,  1839,  sold  to  Pirmin 
for  £2000. 

It  did  not  appear  whether,  at  this  time,  either  Bound  & 

Co.  or  the  Norwich  Union  Society  had  notice  of  the  plain- 

ff's  security;  but,  on  the  5th  August,  1840,  the  plaintiff 

caused  a  written  notice  of  that  security,  with  a  request  to 

account,  to  be  served  upon  the  defendant  Bignold. 

Milbank  afterwards  took  the  benefit  of  the  Insolvent 
Debtor's  Act,  and  W.  S.  Cooper  was  appointed  assignee  of 
his  estate  and  effects. 

The  bill,  filed  in  September,  1840,  against  Bignold, 
Cooper,  and  Bound  &  Co.,  prayed  an  account  of  what  was 
due  to  the  plaintiff  on  his  security,  an  account  of  the  re- 
ceipts and  payments  of  Bignold,  and  of  what  was  due  to 
him  in  respect  of  his  securities,  and  that  the  plaintiff  might 
be  declared  to  be  entitled  to  any  balance  of  monies  re* 
ceived,  or  which  might  have  been  received,  by  Bignold 
after  payment  of  what  might  be  due  to  him,  in  satisfaction, 
so  far  as  the  same  would  extend,  of  what  might  be  found 
due  to  the  plaintiff;  and  that  all  other  necessary  accounts 
might  be  taken,  and  that  Bignold  might  be  decreed  to  pay 
the  plaintiff's  costs  of  the  suit. 

The  defendants,  Bound  &  Co.,  by  their  answer,  denied 
the  claim  of  the  plaintiff,  insisting  that  they  were  entitled, 
in  preference  to  the  plaintiff,  to  be  paid,  out  of  the  pro- 
ceeds of  the  copyhold  estate,  so  much  of  their  debt  as  the 
proceeds  of  the  freehold  estates  were  insufficient  to  pay. 

Mr.  Wigram  and  Mr.  R.  W.  E.  Forster,  for  the  plaintiff. 
— The  principles  of  Barnes  v.  Rooster  (a)  are  applicable  to 

(a)  Ante, vol.  1,  p.  401.  There      will  readily  correct;  and  in  page 
is  an  error  in  the  second  marginal      409,  line  10,  dtle  the  word  "if." 
note  of  this  case,  which  the  reader 
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1843.  the  present  case.  Applying  the  language  of  your  Honor  ill 
that  case  to  the  facts  here,  when  the  plaintiff  took  his  se- 
curity from  Milbank,  Bound  had  not  acquired  any  equity 
against  Milbank  to  preclude  him  from  making  the  most  he 
could  of  the  copyhold  security  for  his  own  purposes.  It  is 
not  indeed  clear  that  there  is  any  equity  of  marshalling 
before  a  suit  is  instituted;  therefore,  as  the  plaintiff  took 
his  security  before  any  suit  instituted,  it  would  seem  that 
the  utmost  Bound  could  do  at  that  time,  putting  aside  the 
express  contracts  of  the  parties,  would  be  to  stand  pari 
passu  with  the  plaintiff  on  the  copyhold  estate.  But  here 
the  plaintiff  has  a  direct  security  on  the  copyhold  estate, 
by  express  contract.  On  the  other  hand,  the  defendants 
could  only  reach  that  estate  by  means  of  a  mere  personal 
equity  against  the  mortgagor,  which  cannot  be  enforced 
against,  a  bond  fide  incumbrancer  for  value,  without  no- 
tice. AvtraU  v.  Wade  (a),  Aldrich  v.  Cooper  (b).  If  the 
defendants  can  shew  that  the  equity  which  they  claim  fixes 
on  the  land,  then  undoubtedly  the  plaintiffs  must  take 
subject  to  their  equity.  But  if  they  rely  merely  on  the 
personal  equity  of  marshalling,  they  can  take  nothing  but 
the  surplus  proceeds  of  the  estate  after  satisfaction  of  the 
plaintiff's  security.  No  notice  which  the  defendants  could 
have  given  could  have  prevented  the  plaintiff  from  dealing 
with  the  copyhold  estate.  It  appears,  indeed,  that,  in  1837, 
they  did  give  notice  to  Bignold  of  their  security.  But 
such  notice  to  the  holder  of  the  legal  estate,  in  cases  affect- 
ing real  property,  is  wholly  inoperative :  Jones  v.  Jones  (c), 
Peacock  v.  Burt  (rf). 

Mr.  Russell  and  Mr.  Bacon,  for  the  defendants  Bound  & 
Co. — These  defendants  resist  in  toto  the  plaintiff's  claim. 
They,  on  the  other  hand,  claim  to  have  the  whole  of  the 


(«)  Rep.  t.  Sugd.  252.  (c)  8  Sim.  633. 

(6;  8  Ves.  382.  (d)  Coote,  Mort.  Appendix. 
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proceeds  of  the  copyhold  applied  in  their  favour,  to  make  1843. 
up  the  deficiency  of  the  proceeds  of  the  freehold.  The 
doctrine  of  notice  will  not,  it  is  conceived,  affect  the  rights  ""V. 
of  the  parties;  but  so  far  as  it  may  be  material,  the  plain-  BlCN0I'D- 
tiff  must  be  held  to  have  had  notice  of  every  thing.  The 
fecital  in  his  deed  of  the  surrender  to  Bignold  contains 
matter  which  ought  to  have  put  him  upon  enquiry  as  to 
the  nature  of  Bignold's  security.  The  very  vagueness  of 
the  recital  made  it  his  duty  to  enquire.  Had  he  done  so, 
he  would  have  found  a  surrender  to  Oilson  for  £1500,  and 
to  Bignold  for  £500.  But  it  is  not  necessary  to  introduce 
the  question  of  notice.  It  is  said  that  this  is  a  personal 
equity  only  against  the  mortgagor.  There  is  authority, 
however,  to  shew  that  it  is  not  so;  but  that,  on  the  con- 
trary, it  attaches  to  the  land.  If  Whiteacre  and  Blackacre 
are  mortgaged  to  B. ;  then  Blackacre  to  C,  and  then 
Whiteacre  to  D. ;  if  C.  redeems  B/s  whole  mortgage,  he 
shall  hold  both  estates  till  he  is  repaid  every  thing  in  re- 
spect of  B/s  mortgage  and  his  own  too :  Titley  v.  Dairies  (a). 
[The  Vice- Chancellor. — That  case  was  mentioned  to  me  by 
Mr.  Lee,  after  the  argument  in  Barnes  v.  Racster.  Does  it 
involve  any  other  than  the  general  principle,  that  if  a  man 
is  mortgagee  of  two  properties  belonging  to  one  mortgagor, 

the  redemption  cannot  be  split?]     That  principle  must 

• 

(a)  Vin.  Abr.,  Mortgage,  (F),  pi.  trance  on  both  the  manor  and  rec- 

19, 20  ;  S.  C.  2  Eq.  Ca.  Abr.  604.  tory ;  and  one  question  was  whether, 

The  facta  of  this  case  will  be  found  when  B.had  received  all  the  money 

infra,  p.  399  ;  see  also  Shepherd  v.  due  on  the  first  security,  he  was 

Titley,  2  Atk.  348.     The  case  of  entitled  to  receive  any  more  profits 

Bovey  v.  Skipurith,  referred  to  in  of  the  manor,  or  only  to  keep  the 

these  cases,  was  in  substance  this : —  incumbrance  on  foot  to  protect  the 

A  person  granted  a  security  out  rectory?  The  case  appears  to  have 

of  a  manor  and  rectory  to  A.;  he  been  argued  before  the  Lord  Keeper 

then  granted  a  security  out  of  the  Bridgman,    assisted    by    Justices 

rectory  only   to  B.,  who  had   no  Wylde,   Twitden,   and  Raintford\ 

notice  of  the  prior  incumbrance,  and  Baron  Wyndham.    It  was  held 

B.  afterwards,  upon  having  notice,  by  the  Lord  Keeper,  and,  as  it 

purchased  in  a  precedent  incum-  should  seem,  by  two  out  of  the 

VOL.  II.                                           D  D                                              N.  C.  C. 
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1843.        apply  here;  otherwise  the  result  will  be  that  without  any 
s     *  act  done  by  the  mortgagee  to  deprive  him  of  his  original 

v.  right,  the  subsequent  dealing  by  the  mortgagor  with  his 

equity  of  redemption  will  alter  that  right.  The  original 
equities  of  the  parties  here  are  the  same  as  in  TUley  v. 
Davie*.  The  redemption  which  took  place  in  TUley  v.  Davi& 
was  only  the  mechanical  mode  of  working  out  those  equi- 
ties, and  could  not  alter  their  original  nature.  The  right 
of  marshalling  is. an  original  equity,  and  does  not  com- 
mence with  the  filing  of  the  bill.  The  decision  in  Barnes 
v.  Racster,  which,  in  our  humble  opinion,  is  right,  is  not 
necessarily  applicable  here.  The  present  case  is  expressly 
excepted  from  the  judgment  in  that  case.  Your  Honour 
there  expressly  reserved  the  question  what  would  have 
been  the  rights  of  Hartwright  and  Williams  had  Barnes's 
security  upon  No.  32  preceded,  and  not  been  subsequent 
to  Hartwrighfs  security  on  Foxhall.  There  Hartwright  in- 
sisted on  a  right  which  he  did  not  possess.'  Here  the 
plaintiff  seeks  to  dispossess  the  Bounds  &  Co.  of  what, 
since  1883,  they  have  been  entitled  to.  Aldridge  v. 
Forbes  (a),  Lanoy  v.  Duchess  of  AthoU{b). 

Mr.  Anderdon  and  Mr.  James  Parker,  for  the  defendant 
Bignold. 

Mr.  Hurd,  for  the  defendant  Milbank. 

Mr.  Wigram,  in  reply. 

four  judges  present,  that  B.  should  of  the  Court,  was  shortly  after- 
hold  both  the  manor  and  rectory  wards  an  unsuccessful  plaintiff  in 
against  A.  till  all  due  to  him  on  the  case  of  Wyndham  v.  Richard- 
both  securities  should  be  paid.  Bo-  son,  2  Ch.  Ca.  21 2,  in  which  a  point 
vey  v.  Skipwith,  1  Ch.  Ca.  201;  similar  to  that  in  Bovey  v.  Skip- 
S.  C.  3  Rep.  Ch.  37.  It  is  remark-  with  was  decided  against  him. 
able  that  Mr.  Baron   Wyndham,  (a)  4  Jurist,  20. 
who  appears  to  have  been  one  of         (b)  2  Atk.  446. 
the  dissentients  from  the  judgment 
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The  V ice-Ch  ancbllob. — Certain  freehold  and  copyhold        1843, 
estates  were  vested  in  Milbank,  subject  to  certain  charges, 
amounting  in  the  whole  to  £6000,  which  became  vested  in 
Bignold;  and  which,  as  far  as  Bignold  was  concerned,  were 
charges  upon  the  whole  estates  in  this  sense,  that  he  could 
not  be  redeemed,  except  by  consent,  as  to  any  part,  with- 
out payment  of  the  whole  sum  due.    These  charges,  at  the 
time  the  plaintiff  took  his  security,  were  arranged  thus : — 
the  sum  of  £4000  was  charged  on  the  freehold  property; 
£1500  on  the  copyhold  property;  and  £500  on  the  freehold 
and  copyhold  property,  pari  passu.    In  the  month  of  April, 
1838,  Milbank  borrowed  of  the  defendants,  Bound  &  Co., 
the  sum  of  £400,  upon  mortgage  of  the  freehold  only; 
and  the  security  is  so  constituted,  as  to  be  subject,  in 
terms,  to  a  charge  of  £4500,  and  to  that  only.    The  amount 
of  the  sum  so  mentioned  is  accounted  for  by  the  circum- 
stance already  stated.     Now,  although  the  security  was 
thus  taken,  it  did  not  therefore  carry  with  it  notice  of  a 
security  upon  any  copyhold  property  whatever.    The  £500 
charge  was  secured  by  two  separate  instruments.    I  have 
looked  at  the  security  for  £500  upon  the  freehold  pro- 
perty, and  it  does  not  mention  or  refer  to  the  copyhold 
estate,  or  the  copyhold  security.     It  is  therefore  entirely 
consistent  with  the  language  of  the  security  of  the  defend- 
ants, Bound  &  Co.,  to  say,  that  they  took  it  and  lent  their 
money  upon  it,  not  only  without  notice  of  the  security  on  the 
copyhold  estate,  but  without  notice  of  the  existence  of  any 
copyhold  estate  at  all.    Whatever  value  may  be  attached 
to  the  observation,  it  must  be  taken  that  they  lent  their 
money  without  the  prospect  of  any  benefit  from  the  copy- 
hold estate,  and  in  fact  without  any-  regard  to  it  what- 
soever. 

In  1888,  the  plaintiff  lent  Milbank  £600,  and  for  that 
Milbank  gives  him  a  security  on  the  copyhold  estate  only; 
and  expressly  this  security  was  to  be  subject  to  a  charge 
of  £1500,  but  £1500  only;  namely,  that  sum  of  £1500 

dd2 
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1843.^  already  mentioned,  which  was  charged  on  the  copyhold 
alone.  It  was  suggested  very  properly  by  Mr.  Russell  in 
argument,  that  the  language  of  the  plaintiff's  security  may 
be  thought  to  lead  to  the  inference,  that  the  plaintiff  had 
notice  of  the  whole  extent  of  Bignold's  claims,  or  at  least 
that  there  was  sufficient  to  put  him  upon  enquiry  on  the 
subject.  Now  it  may  be  true  that  the  recital  in  the  plain* 
tiff's  deed  is  not  worded  with  exact  accuracy,  because  Gil- 
son  had  not,  as  stated,  surrendered  the  copyhold  estate  to 
the  use  of  Bignold.  But  Bignold  had  acquired  the  sub- 
stantial ownership  of  it  as  mortgagee ;  and  I  cannot  hold 
that  constructively  or  otherwise,  the  plaintiff  had  notice 
that  the  copyhold  estate  upon  which  he  lent  his  £600,  was 
subject  to  the  £500  charge.  If  I  am  right  in  that  view, 
he  was  a  purchaser  for  value,  without  notice  of  any  adverse 
title  or  claim  in  respect  of  this  charge  of  £500,  and  without 
notice  of  its  existence. 

Supposing  this  conclusion  to  be  correct,  it  follows  that  a 
wrong  was  done  to  the  plaintiff  by  Milbank,  because  it  was 
Milbank-s  duty  to  communicate  to  him  the  whole  amount 
of  charge  upon  the  property,  which  he  did  not  do.  Mil- 
bank  therefore  committed  that  which  in  the  view  of  a 
Court  of  Equity  must  be  taken  as  a  fraud ;  and  by  means 
of  which  the  plaintiff  lent  his  money  upon  an  estate  en- 
cumbered to  an  extent  beyond  what  it  was  represented  to 
him  to  be.  Now  I  am  aware  that  the  rule  as  to  notice 
applies,  generally  speaking,  more  favourably  to  a  defendant 
than  to  a  plaintiff.  I  agree  also  in  the  general  rule,  that, 
as  between  parties  claiming  different  equities,  qui  prior  est 
tempore,  potior  est  jure.  Still  the  absence  of  notice  is  by 
no  means  a  circumstance  to  be  disregarded,  even  in  a 
plaintiff's  favour,  especially  where  the  equity  prior  in  time 
is  indirect,  and  the.  party  claiming  it  has  not  done  all  to 
prevent  fraud  which  he  might  have  done.  Here  Messrs. 
Bound  &  Co/8  equity  is  indirect,  because  they  never  took 
any  security  on  the  copyhold, — never  thought  of  the  copy- 
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hold, — and  cannot  be  disappointed  if  they  get  no  benefit  1843. 
from  it:  and  it  may  be  a  question  whether  it  was  not  their 
duty  to  do  more  than  they  have  done  to  prevent  the  copy- 
hold estate  from  being  subsequently  dealt  with ;  seeing  that 
it  was  competent  to  Bignold  and  Milbank  to  treat  this 
copyhold  as  not  being  subject  to  any  equity. 

Under  the  circumstances  of  this  case,  without  entering 
into  the  general  views  upon  which  Barnes  v.  Racster,  Aid- 
rich  v.  Forbes,  and  possibly  Titley  v.  Davies,  may  have  been 
decided,  I  cannot  give,  consistently  with  the  rules  of  equity, 
that  priority  to  Bound  &  Co.,  which  they  claim.  On  the 
Other  hand,  the  plaintiff  seems  to  claim  too  much  in  seek- 
ing to  exclude  them  altogether  from  the  copyhold  estate. 
My  present  impression  is,  that  the  £500  should  be  con- 
sidered as  charged  pari  passu  upon  the  freehold  and  copy- 
hold estates  (a). 


The  case  was  this  day  mentioned  again,  when  The  Vice-     June  2UU 

Chancellor  said,  that  he  had  been  thinking  of  it,  and  ex* 

(a)  Upon  the  subject  of  the  prio-  as  they  may,  without  disturbing  the 
clpal  case,  and  of  Barnes  v.  Racster,  prior  incumbrancers  or  purchasers, 
see  Story' »  Equity  Jurisprudence  who,  being  prior  in  point  of  time, 
(3rd  ed«),  chapters  13  and  33.  See  have  a  superiority  of  right.  But 
also  an  article  in  the  Jurist  f  vol.  7,  there  seems  great  reason  to  doubt 
part  1,  p.  109,  "Where  there  is  a  whether  this  last  position  is  main- 
lien  upon  different  parcels  of  land  tainable  upon  principle ;  for  as  be- 
for  the  same  debt,  and  the  person  tween  the  subsequent  purchasers  or 
who  owes  the  debt  has  [subse-  incumbrancers,  each  trusting  to  his 
quently]  sold  or  transferred  differ-  own  security  upon  the  separate  es- 
ent  parcels  of  the  land,  at  different  tate  mortgaged  to  him,  it  is  difficult 
times,  to  different  persons,  as  in-  to  perceive  that  either  has,  in  con- 
cumbrancers  or  purchasers,  it  has  sequence  thereof,  any  superiority  of 
been  held,  that  they  are  to  be  right  or  equity  over  the  other.  On  the 
charged  in  the  reverse  order  of  the  contrary,  there  seems  strong  ground 
time  of  the  transfers  to  them ;  that  to  contend,  that  the  original  incum- 
is  to  say,  the  parcels  last  sold  are  to  brance  or  lien  ought  to  be  borne 
be  charged  to  their  full  value,  and  rateably  between  them,  according 
so  backwards,  until  the  debt  is  fully  to  the  relative  values  of  the  estates, 
paid;  for  it  is  said  that  the  last  Story Eq. Jur. §  1233. 
purchasers  are  to  take  only  as  far 
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June  26th. 


pressed  a  doubt  whether  he  ought  not  to  grant  the  whole 
relief  sought  by  the  plaintiff. 

The  defendants1  counsel  then  requested  that  the  case 
might  be  re-argued,  observing  that  the  case  of  TUley  v. 
Davies,  as  stated  in  the  MSS.  of  Mr.  Meknoth  and  Ser- 
jeant Hill  had  not  been  commented  upon,  and  might  mate- 
rially affect  the  question.  To  this  the  Vice-chancellor  ac- 
ceded; and  it  was  agreed  that  the  cause  should  be  re- 
argued. 

The  cause  now  stood  for  a  second  argument. 


Mr.  Russell  and  Mr.  Bacon,  for  the  defendants,  Round 
&  Co.,  relied  on  the  case  of  TUley  v.  Davies,  as  extracted 
from  the  MSS.  before-mentioned  (a).  They  also  stated  a 
circumstance  which  did  not  appear  on  the  former  argu- 
ment; viz.  that  Bignold  actually  received  the  purchase- 
money  for  the  copyhold  estate  before  he  had  notice  of  the 
plaintiff's  security.  They  therefore  contended,  that  if  the 
property  were  considered  as  being  converted  into  person- 
alty upon  the  receipt  of  the  money,  the  principles  of 
Dearie  v.  Hall  (b),  and  Loveridge  v.  Cooper  (c),  would  be 
applicable  to  the  case.  If,  on  the  contrary,  the  property 
were  still  considered  as  land,  the  dates  of  the  deeds  must 
determine  the  priority  of  the  respective  equities.  In  tap- 
port  of  the  defendant's  claim,  generally,  they  cited  Foster 
v.  Cockerell  (d).  They  also  suggested  that  the  court-rolls 
were  a  sufficient  notice  to  the  plaintiff  of  the  £500  security. 
Pearce  v.  Newlyn  (e). 


Mr.  Wigram  and  Mr.  R.  W.  E.  Forster,  for  the  plaintiff, 
pursued  the  same  line  of  argument  as  they  had  adopted 
on  the  former  occasion.    They  also  contended,  that  the  case 


(a)  See  post,  p.  399. 

(b)  3  Rum.  1. 

(c)  Id.  30. 


(d)  3  CI.  &  Finn.  456. 
(0  3  Madd.  188. 
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of  TUley  v.  Davie*  depended  entirely  on  the  effect  of  xe-        1843. 
demption,  the  second  mortgagee  acquiring,  by  virtue  of  a 
subsequent  contract,  and  not  by  any  original  equity,  the 
first  mortgagee's  rights. 


The  Vice-chancellor. — It  is  unnecessary  to  recapitu- 
late the  documents  or  facts  of  this  cause  which  has  been 
so  recently  and  with  great  propriety  so  fully  argued; 
they  are  not  indeed  disputed.  Upon  the  first  argument 
I  stated  my  impression  to  be,  that  the  plaintiff  claimed 
against  Messrs.  Bound  &  Co.  more  than  he  was  entitled  to 
claim  against  them,  and  that  they  claimed  against  him 
more  than  they  were  entitled  to  claim  against  him.  The 
doubt  which  afterwards  grew  upon  my  mind  as  to  the 
correctness  of  that  impression,  so  far  as  it  was  against  the 
plaintiff,  led  to  the  second  argument,  for  which,  as  well  as 
for  the  former,  I  feel  myself  indebted  to  the  bar.  I  have 
never  doubted  upon  the  question  of  the  too  great  extent  of 
Messrs.  Bound  &  Co.'s  claim.  They  did  not  become  mort- 
gagees of  the  copyhold  estate — they  did  not  take  any 
charge  upon  it,  or  any  covenant  respecting  it.  There  is 
no  evidence  that  they  had  it  in  their  view  or  contempla- 
tion. They  advance  their  money  upon  a  mortgage  of  the 
freehold  estate  alone — not  only  with  knowledge  of  the  ex- 
istence and  amount  of  Mr.  Bignold's  incumbrances  upon 
it,  but  expressly  and  in  terms  subject  to  those  incum- 
brances. I  could  not  therefore  view  the  plaintiff  as  seek- 
ing to  deprive  or  disappoint  Messrs.  Bound  &  Co.  of  any 
right  or  benefit  that  they  intended  to  contract  for,  or  as 
seeking  to  place  them  in  a  worse  position  than  that  in 
which  they  had  meant  to  place  themselves,  while  on  the 
other  hand  it  is  plain  that  the  success,  to  any  extent,  of 
their  claim  against  the  plaintiff,  must  deprive  him  wholly 
or  partially  of  that  for  which,  as  a  mortgagee  for  valuable 
consideration  without  notice,  he  specifically  contracted* 
#  He  advanced  his  money  directly  upon  the  credit  of  the  copy- 
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hold  estate — having  it  especially  and  particularly  in  view 
for  his  security  as  an  estate  charged  with  £1500  only.  I 
say  so,  because  I  do  not  accede  to  the  argument  that  he 
had  notice  of  the  £500  charge,  or  was  in  any  default. 
Actual  notice  of  that  charge,  it  is  not  suggested  that  he 
had,  nor,  as  I  apprehend,  did  constructive  notice  to  him  of 
any  document  or  fact  arise  from  the  circumstance  of  its 
being  upon  the  court-rolls  of  the  manor,  or  mentioned  in 
them.  I  conceive,  that,  though  the  plaintiff  might  have 
searched  them,  he  was  not,  for  any  purpose  now  under  con- 
sideration, bound  to  search  them ;  and  he  is  not  proved  to 
have  searched  them  by  himself  or  any  agent.  His  security 
informed  him  that  Mr.  Bignold  was  a  mortgagee  of  the 
copyhold  property  for  £1500:  Mr.  Bignold,  on  behalf  of  the 
Norwich  Union  Society,  was  so,  although  having  also  a 
distinct  further  claim.  The  legal  estate  in  the  copyhold 
property  was  not  obtained  by  or  for  the  Norwich  Union 
Society  until  after  the  year  1838 ;  but  that  I  apprehend 
is  an  immaterial  circumstance. 

The  plaintiff,  who  does  not  appear  to  have  had  any  notice 
of  Bawtree's  security,  or  of  Gilson's  security,  or  of  Gilson's, 
or  his  son's,  or  Bawtree's,  existence — except  that,  if  any, 
constructively  afforded  by  the  security  of  1838 — was  not  in 
my  opinion  bound  to  make  any  enquiry  of  either  of  them, 
or  of  Mr.  Bignold,  or  the  Norwich  Union  Society.  Neither 
Gilson,  nor  his  son,  nor  Bawtree,  appears  to  have  known 
or  had  any  notice  of  either  of  the  securities  for  £500,  or 
of  the  existence  of  the  freehold  estate,  or  of  the  existence 
of  Messrs.  Bound  &  Co.  as  creditors  or  incumbrancers. 
The  Norwich  Union  Society,  though  when  paid  off  they 
would  become  trustees,  or  in  a  sense  trustees,  of  the  sur- 
plus, if  any,  of  their  securities,  were  incumbrancers;  and 
they  and  their  own  trustees,  though  bound  not  to  answer 
untruly  any  question  that  might  be  put  to  them,  were  in 
my  opinion,  at  least  while  the  copyhold  remained  unsold, 
entitled  to  decline  answering  any  question  which  might 
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have  been  addressed  to  them  by  the  plaintiff  upon  the  1843. 
subject  of  the  copyhold;  unless,  indeed,  the  plaintiff  had 
proposed  to  redeem  the  Norwich  Union  Society,  which  it 
does  not  appear  that  he  ever  intended  or  desired.  There 
is  no  trace  of  any  communication  between  the  plaintiff 
and  the  Norwich  Union  Society,  or  between  the  plaintiff 
and  Mr.  Bignold,  or  any  other  trustee  of  that  society, 
until  after  1838.  I  think,  as  I  have  said,  that  this  circum- 
stance is  not  one  of  laches  or  default  on  the  plaintiff's 
part,  the  question  being  one  entirely  between  him  and 
Messrs.  Bound  &  Co. ;  for,  whether  with  or  without  notice 
or  default,  the  plaintiff  could  not  claim,  and  has  not  claimed, 
to  stand  to  any  extent  in  priority  to  the  Norwich  Union 
Society,  or  in  competition  with  them.  It  is  true  that 
Messrs.  Bound  &  Co.  before  1888  gave  notice  to  Mr.  Big- 
nold and  the  Norwich  Union  Society  of  Messrs.  Bound  & 
Co.'s  security  on  the  freehold  estate,  and,  between  the 
sale  of  the  freehold  estate,  which,  previously  to  the  existence 
of  the  plaintiff's  security,  took  place  in  that  year  under  the 
Norwich  Union  Society's  power  of  sale,  and  was  completed 
at  a  later  period,  and  the  sale  of  the  copyhold  estate,  which 
took  place  after  1838  under  a  similar  power  of  sale,  gave 
notice  to  Mr.  Bignold  and  the  Norwich  Union  Society  of 
Messrs.  Bound  &  Co.'s  alleged  claim  against  the  copyhold 
estate;  and  that  it  was  not  until  after  this  latter  notice, 
nor  until  after  the  receipt  by  Mr.  Bignold  of  the  purchase- 
money  for  the  copyhold,  that  he  or  the  Norwich  Union 
Society  had  notice  of  the  plaintiff's  incumbrance :  but, 
considering  the  respective  interests  and  different  positions 
of  the  several  parties  concerned,  these  circumstances  did 
not,  I  apprehend,  as  between  Messrs.  Bound  &  Co.  and 
the  plaintiff,  advance  or  improve  the  claim  of  the  former. 
It  may  be  said,  that,  after  the  second  of  the  notices  from 
Bound  &  Co.,  it  was  competent  to  Mr.  Bignold,  whUejg- 
norant  of  the  plaintiff's  security,  to  give  Bound  &  Co.  the 
benefit  of  paying  the  £500  partially,  if  not  wholly,  out  of 


392 


CASES   IN    CHANCERY. 


1843. 


the  copyhold  estate,  and  to  settle  with  them  on  that  prin- 
ciple without  incurring  any  liability.  This  however  was 
not  done;  and,  notwithstanding  the  conversion  of  the 
copyhold  into  personalty  by  the  sale,  I  think,  both  upon 
principle  and  authority  (authority  not  confined  to  Jones  v. 
Jones  (a)),  that  the  notices,  as  I  have  said,  did  not  gain  for 
them  a  rank  which  otherwise  they  had  not.  J  think  that 
the. rights  of  the  plaintiff  were  fixed  by  his  security  of 
1888,  while  the  copyhold  property  was  in  every  sense  real 
estate — fixed  at  least  for  every  purpose  that  the  circum- 
stances of  the  present  case  bring  under  consideration. 

It  has  been  indeed,  but  slightly,  if  at  all,  contended 
that  Loveridge  v.  Cooper  (b)  and  Foster  v.  Blackstone  (c) 
apply  to  this  case.  It  may  be  said,  that  to  give  Mr.  Bug- 
den  relief  is  (assuming  the  absence  of  notice  and  of  de- 
fault) to  give  him  a  greater  benefit  than  belongs  to  him, 
seeing  that  he  is  suing  and  not  sued,  that  he  never  acquir- 
ed, though  Messrs.  Bound  &  Co.  also  never  acquired,  any 
legal  estatey  and  that  the  general  rule  between  equities  is, 
that  priority  of  time  confers  priority  of  right.  I  do  not 
find  any  substance  in  these  objections.  If  it  be  conceded 
that  Messrs.  Bound  &  Co.  had  or  have  an  equity,  the  rule 
as  to  priority  of  time  giving  precedence  between  equities 
is  by  no  means  universal :  it  is  open  to  various  exceptions. 
The  question  of  right  in  this  cause^seems  to  have  been 
viewed  by  the  counsel  on  both  sides,  and  I  think  correctly, 
as  standing  neither  more  nor  less  favourably  to  the  plain- 
tiff than  it  would  if  the  Norwich  Union  Society  had  been 
satisfied  without  selling  the  whole  of  the  copyhold  property, 
and  the  dispute  between  the  plaintiff  and  Messrs.  Bound 
&  Co.  had  been,  which  or  whether  either  of  them  had  the 
better  title  to  claim  the  legal  estate  in  the  unsold  portion 
of  it  from  the  society.  On  the  grounds  to  which  I  have 
referred,  I  think  that  Messrs.  Bound  &  Co.  would  not  have 
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had  a  better  title  than  the  plaintiff:  my  opinion  against        1843. 
the  larger  proposition  of  these  defendants  is,  I  repeat, 
clear  and  without  donbt. 

With  regard  to  the  case  before  Lord  Hardwicke,  which 
was  so  particularly  mentioned  during  the  second  argument, 
but  was  not,  I  think,  cited  at  the  bar  in  Barnes  v.  Racster, 
I  did  not  decide  that  cause  in  ignorance  or  forgetfulnessof 
7%Uey  v.  Davies,  which  had  been  obligingly  mentioned  to 
me  by  a  gentleman  too  extensively  and  accurately  versed 
in  the  law  of  real  property,  not  to  render  any  communica- 
tion from  him  upon  such  a  subject  highly  acceptable  and 
valuable — I  mean  Mr.  Lee.  Upon  the  present  occasion  I 
have  had  the  advantage  of  reading,  for  the  first  time,  the 
report  of  TUley  v.  Bevies  contained  in  Mr.  Serjeant  HUPs 
manuscripts,  as  well  as  the  MS.  notes  upon  it  in  his  copy  of 
Viner's  Abridgment;  and  I  find  that  Lord  Hardwicke1  s 
judgment,  as  given,  and  probably  given  with  accuracy,  in 
the  former  collection,  contains  some  observations  which 
appear  to  me  to  support  the  view  that  I  took  in  Barnes  v. 
Booster,  and  the  view  that  I  take  of  the  larger  proposition 
of  Messrs.  Round  &  Co.  in  the  case  now  before  me. 

In  TUley  v.  Davies,  Jenyns,  having 'mortgaged  three* 
estates  to  Shepheard,  afterwards  mortgaged  one  of  them  to 
Titley,  and  subsequently  disposed  of  the  two  others  sever- 
ally, by  way  of  mortgage  and  sale,  to  two  other  persons.  It 
was  held  by  Lord  Hardwicke  that  Titley,  redeeming  Shep- 
heard, must  have  the  same  rights  as  Shepheard  would  have 
had,  if  Shepheard  had  bought  Titley's  mortgage,  and  could 
not  be  redeemed  otherwise  than  entirely.  The  effect  of 
which  was  to  give  him,  upon  redeeming  Shepheard,  sub- 
stantially a  security  for  his  original  mortgage  upon  the  two 
estates  upon  which,  he  had  originally  taken  no  security; 
and  this  not  against  Jenyns  merely,  but  against  persons 
claiming  under  Jenyns  for  value.  The  right  thus  adjudi- 
cated to  Titley  went  obviously  beyond  mere  marshalling : 
because,  had  the  estate  originally  mortgapd  to   him, 
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though  exempted  from  Shepheard's  mortgage,  been  insuffi- 
cient to  pay  Titley,  he  would  still  have  had  a  right  to  the 
two  other  estates,  after  satisfying  Shepheard's  mortgage,  as 
an  auxiliary  security.  But  that  decision  turning,  I  appre- 
hend, merely  on  the  settled  rule  that  a  mortgagee  cannot 
1  be  redeemed  by  parcels,  was  consequent  and  dependent 
upon  the  redemption  of  Shepheard  by  Titley,  the  latter  so 
becoming  the  owner  of  Shepheard' s  mortgage.  Supposing 
Titley  not  to  have  redeemed  Shepheard,  would  Lord  Hard- 
wicke  have  given  Titley  such  rights  as  were  given  to  him 
against  Peyton  or  Davies  ?  I  conceive  not.  The  following 
passages  extracted  from  Mr.  Serjeant  HUPs  manuscript 
seem  to  me  to  shew  exactly  Lord  Hardwicke's  view.  He 
says — "Taking  it  then  in  the  strongest  light  as  to  Davies, 
it  is  that  he  might  redeem  the  leasehold  by  paying  the 
whole  that  was  due  to  Titley ;  and  the  consequence  of  this 
is,  that  Titley  had  a  right  to  hold  the  whole  premises  till 
both  debts  were  paid.  In  1  Chancx  Ca.  201,  before  Lord 
Keeper  Bridgman,  assisted  by  the  Judges,  they  seem  to  take 
this  in  nature  of  an  elegit,  and  did  not  consider  the  rule  of 
this  Court  as  to  mortgage  creditors,  but  the  Lord  Keeper 
overruled  it,  and  was  of  opinion  the  defendant  should  hold 
the  manor  and  rectory  till  the  whole  was  paid  him.  What 
is  said  by  Lord  Hale,  in  the  case  of  Marsh  v.  Lee,  is  like- 
wise to  the  present  purpose." 

"  It  is  objected,  how  could  Titley  have  a  right  to  be  satis- 
fied out  of  an  estate  never  made  liable  to  his  debt  ?  By 
purchasing  in  the  first  mortgage,  and  thereby  acquiring 
the  rights  of  the  first  mortgagee,  is  the  answer.  This  is 
the  general  reason  on  which  this  question  is  to  be  deter- 
mined, and  on  which  it  was  determined  in  the  original  case 
of  Mr.  Davies."  ******* 

"I  do  admit  the  right  which  Shepheard  has  to  be 
redeemed  entire,  and  the  right  which  Titley  has  to  be 
redeemed  the  whole ;  and  that  arises  on  the  right  of  Shep- 
heard which  he  has  at  the  time  the  redemption  is  called 
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for ;  and  therefore,  in  the  case  put  on  the  argument,  suppose 
Jenyns,  after  the  mortgage  that  Titley  had,  had  paid  off 
Shepheard;  Titley  would  have  had  no  remedy  but  against 
the  freehold  lands ;  because  then  Jenyns,  and  not  Titley, 
would  have  stood  in  the  place  of  Shepheard.  I  agree,  like- 
wise, if  Shepheard,  by  agreement  with  Jenyns,  had  con- 
veyed to  Peyton  the  fee-farm  rents,  he  should  have  held 
them  discharged  from  Titley ;  because,  though  Titley  had 
once  a  possibility  of  having  them,  yet,  as  they  were  not 
liable  to  Shepheard  at  the  time  Shepheard's  mortgage  is 
called  for,  I  could  derive  no  title  to  Titley  to  those  rents 
nnder  Shepheard ;  and  therefore  it  will  be  necessary  to  con- 
sider those  articles  by  which  Shepheard  covenants  that  if  his 
mortgage  was  paid  by  the  instalments  agreed  on,  he  would 
not  foreclose  the  land  or  fee-farm  rents,  but  if  they  failed 
of  the  payment,  it  was  open  to  him,  and  he  has  not  parted 
with  any  right  he  had  in  him.  Another  clause  is,  that 
when  his  money  shall  be  paid  off  in  manner  as  aforesaid, 
he  will  convey  all  his  title  in  the  lands  and  leasehold  pre- 
mises to  Davies  and  his  interest  in  the  fee-farm  rents  to 
the  trustees  of  the  said  Sir  Thomas  Peyton;  but  till  that 
is  done,  they  are  fully  in  his  power,  as  if  the  articles 
had  been  never  made;  and  if  so,  as  Davies  never  paid  any- 
thing to  Shepheard,  so  Shepheard  never  parted  with 
anything. 

"Now  it  remains  to  be  considered  how  these  articles 
stand  as  to  Titley :  it  is  certain  Shepheard  could  not,  by  any 
agreement  with  Jenyns  andPeyton,  exclude  the  mesne  mort- 
gage without  discharging  his  own  security ;  for  all  the  right 
Shepheard  had  in  him  at  the  time  of  calling  in  the  mort- 
gage must  go  to  Titley;  but  he  did  not  lessen  his  own 
security  by  these  articles.  And  I  am  therefore  of  opi- 
nion (though  I  am  very  sorry  for  it),  yet  as  the  rules  of 
law  must  take  place,  that  that  part  of  the  decree,  which 
dismisses  the  bill  as  to  Peyton,  must  be  reversed/' 

In  the  case  before  me,  the  Norwich  Union  Society  never 
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have  been  redeemed.  They  have  paid  themselves  by  the 
application  of  a  part  of  their  security;  and  their  mortgages 
never  having  been  in  one  hand  with  that  of  Bound  &  Co. 
I  conceive  that  the  principle  of  the  decision  in  TUley  v. 
Dames  is  not  adverse  to  the  present  plaintiff.  I  think  the 
marshalling  claimed  by  Bound  &  Co.  excluded,  because 
the  plaintiff  took,  in  my  opinion,  his  security,  without 
notice  that  it  was  subject  to  more  than  the  £1500,  and 
without  laches  or  default  us  between  him  and  them,  and 
because  Bound  &  Co.,  without  marshalling,  are  left  at  least 
in  the  enjoyment  of  all  that  they  contracted  for,  in  the  mode 
and  form  in  which,  and  according  to  the  quantity  for 
which,  they,  whether  ignorant  or  not  ignorant  of  the  ex- 
istence  of  the  copyhold  estate,  contracted.  To  borrow 
expressions  used  by  Lord  Hardwicke  in  TUley  v.  Davie*, 
and  by  Sir  Edward  Sugden  in  Bhsnden  v.  Lord  Desari  (a), 
and  another  case  recently  before  him,  there  was,  I  think,  at 
the  utmost  only  a  possibility  of  an  equity,  or  a  potential 
equity,  in  Bound  &  Co.  for  their  larger  claim  against  the 
copyhold  estate,  which  the  dealing  that  took  place  as  to 
the  copyhold  estate  prevented  from  arising.  This,  how- 
ever, would  only  lead  to  apportioning  the  £500  between 
the  freehold  and  the  copyhold.  It  is,  as  I  have  said,  the 
plaintiff's  claim  to  more  that  has  embarrassed  me.  The 
nature  of  the  documents  and  facts  before  me — the  prin- 
ciples stated  in  one  at  least  of  the  reports  of  Burgh  v. 
Francis  (b),  in  Finch  v.  Lord  WincheUea  (c),  Brace  v.  Duchess 
of  Marlborough  {d),  Pomfret  v.  Lord  Windsor  (e),  and  Ex 
parte  Knott  (/),  may  probably  be,  with  some  semblance,  at 
least,  of  reason,  represented  as  being  in  favour  of  that  claim ; 
which  is  contended  to  be  entirely  consistent  with  Lanoy  v. 
2>.  of  Athol,  TUley  v.  Davies,  Aldrich  v.  Cooper,  Averall 
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CASES   IN    CHANCERY.  397 

v.  Wade,  and  Aldridge  v.  Forbes.  It  may  be  argued  to  be  1843. 
consistent  with  every  document  and  fact  in  the  cause,  to 
suppose  it  possible,  and  not  improbable,  that  the  very  object 
and  intention  of  Milbank  in  giving  Messrs.  Bound  &  Co. 
such  security,  and  such  only  as  he  did,  in  the  form  in  which 
he  gave  it,  may  have  been  to  preserve  to  himself  the  power 
of  dealing  afterwards  for  value  with  the  copyhold  property — 
of  making  it  subservient  to  his  necessities  in  a  state  of 
freedom  from  any  claim  on  their  part.  It  may  be  argued 
that  Milbank  may  have  considered  the  value  of  the  two 
properties,  and  the  nature  of  the  incumbrances,  to  have 
been  such,  as  that  the  copyhold  might  be  fairly  treated  as 
substantially,  and  in  effect,  liable  to  no  more  than  £1500, 
until  the  security  of  1838  was  made;  and  must,  upon  the 
theory  of  Messrs.  Bound  &  Co.,  be  considered  as  having 
committed  a  fraud  on  the  plaintiff  by  representing  it  to 
him,  as  Milbank  did  in  1838,  to  be  then  charged  with  no 
more ;  and  this  whether  the  statute  of  4  &  5  Will.  8,  c.  16, 
against  fraudulent  mortgages,  could  or  could  not  be  deemed 
to  extend  to  the  case ;  while,  it  may  be  argued,  upon  the 
opposite  theory,  the  conduct  of  Milbank  would  be  certainly 
much  less  censurable.  His  covenants,  too,  contained  in 
the  security  of  1838,  may  be  thought  not  unworthy  of 
attention.  Again,  if  there  had  been  no  power  of  sale  in 
Mr.  Bignold,  and  if,  while  the  legal  estate  in  the  copyhold 
was  outstanding  in  Bawtree,  the  copyhold  had  been  sold 
by  Bignold  and  Milbank  to  a  purchaser  for  value, — and  it 
may  be  doubted  whether,  according  to  one  of  the  cases 
put  by  Lord  Hardwicke  in  his  judgment  in  TUley  v.  Davies 
the  purchaser,  though  without  the  legal  estate,  would  not, 
in  Lord  Hardwicke? 8  opinion,  have  been  entitled  to  hold  his 
purchase  against  Bound  &  Co., — should  the  plaintiff,  it  may 
be  asked,  stand  in  a  worse  position  than  such  a  purchaser? 
Or  can  the  fact  of  Bignold  having  been  a  stranger  to  the 
security  of  1838  make,  for  the  purpose  of  the  present  ques- 
tion, any  difference  ?  I  confess  myself  not  satisfied  that  the 
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1843.  mere  abstract  justice  of  the  case  is  not  in  favour  of  the 
plaintiff's  larger  claim ;  but  I  am  fearful,  by  giving  way  to 
it,  of  infringing  those  settled  rules  forming  part  of  a  sys- 
tem, which,  intended  and  calculated  in  general  to  do  justice, 
must  not  be  broken  down  in  favour  of  individual  cases  of 
actual  or  supposed  hardship. 

The  mortgage  debt  of  £500  was  made  a  charge,  rateably 
and  without  preference,  on  the  freehold  and  copyhold  pro- 
perties. Primd  facie  they  must  bear  it  rateably  and  with- 
out preference.  It  lies  upon  those  who  assert  that  a  dif- 
ferent course  should  take  place,  to  make  and  prove  a  case 
for  it.  That  they  should  raise  a  doubt  is  not  sufficient. 
The  plaintiff's  case  has  raised  a  great  doubt,  but  not  abso- 
lute conviction,  in  my  mind,  in  his  favour.  While  on  one 
hand  I  cannot  view  the  mortgage  of  the  freehold  made  to 
Round  &  Co.  as  tantamount  to  a  mortgage  of  both  free- 
hold and  copyhold  to  them  (to  which  length  their  argument 
seems  to  go),  so  on  the  other  hand,  I  am  not  convinced 
that  the  form  of  their  security  is  equivalent  to  a  renuncia- 
tion by  them  of  any  benefit  derivable  from  any  collateral 
or  other  security  that  the  Norwich  Union  Society  might 
hold:  and  strong  as  the  moral  justice  of  the  plaintiff's 
claim  may  apparently  be,  it  must  not  be  forgotten  that  as  a 
general  rule, — a  rule  not  without  exceptions,  but  certainly 
a  general  rule  of  our  jurisprudence,— equities  take  effect 
according  to  their  priorities  in  point  of  time. 

On  the  whole,  with  considerable  hesitation,  and  almost 
with  regret,  I  do  not  change  that  part  of  the  decision 
announced  originally  by  me  as  probable,  which  was  against 
the  plaintiff.  Consequently  the  £500  must  be  thrown 
proportionally  on  the  freehold  and  copyhold.  I  may  add! 
that  the  opinions  of  three  distinguished  lawyers  with  whom 
I  have  had  the  advantage  of  communicating  upon  the  case, 
agree  with  this  conclusion.  I  have  not  referred  to  any 
possible  claim  on  the  part  of  Milbank's  wife,  whose  estate 
the  freehold  property  appears  to  have  been,  and  whose 
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concurrence  in  charging  it  as  it  was  charged  by  them,  may 
have  been  in  the  nature  of  suretyship.  She  is  not  a  party 
to  the  suit,  and  any  such  point  has  not  been,  if  it  could 
usefully  have  been,  adverted  to. 

No  decree  was  drawn  up  in  this  case.  The  parties  settled  their  dispute 
upon  the  principles  contained  in  the  judgment  of  the  Vice- Chancellor. 
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Between 
Charles  Titlet,  Clerk Plaintiff. 

Jambs  Jenyns,  Samuel  Shbphbaid,  Sib  Thomas  Peyton, 
Bart,  Thomas  Davibs  and  others         .        •        .        .    Defendants. 
and  between 
Samuel  Sbefhbard        .......    Plaintiff. 

and 
Charles  Titlet,  Thomas  Da  vies,  John  Chumlet,  {assig- 
nees of  Jenyns,  who  had  become  insolvent).  Sir  Thomas 
Petto*,  Geobge  Dashwood,  and  Richard  Dashwood 
and  others Defendants.     ^  j*.  1743. 

ON  the  1st  July,  1725,  the  defendant  Shepheard  lent  the  defendant  Mr.  Jenyns      ^&?  *~ 
Jenyns  £4000;  and  by  lease  and  release,  dated  the  1st  and  2nd  of  the  »**«  a  2£rt" f**ST?7j£ 


said  July,  Jenyns  conveyed  to  Shepheard  fee-farm  rents  of  74/.  6*.  5d.  y£j^  for  ep  ' 
a  year,  payable  out  of  the  manor  of  Doddington,  in  the  Isle  of  Ely,  and  £4000,  of 
certain  lands  called  Lynwood  Farm,  and  the  closes  of  land  thereto  be-  *****  different 
longing,  In  Wimblington  and  March,  in  the  said  Isle  of  Ely,  for  securing  ^  egtate^aUed 
the  said  €4000  and  interest;  and,  as  a  further  security  for  the  same,  Lynwood 
Jenyns,  by  another  indenture,  dated  the  3rd  of  the  same  July,  assigns  }Jj™»  *J  Cam" 
over  to  Shepheard  several  leasehold  houses  at  Westminster,  held  of  the  ^g^fa^  West- 
minster, and 
certain  fee-form  rents  elsewhere.  Afterwards  Jenyns  made  (which  was  the  second  in  point 
of  time)  a  mortgage  to  Titley,  and  comprised  therein  nothing  but  Lynwood  Farm;  after 
this,  Jenyns  made  an  absolute  sale  of  the  fee-farm  rents  to  Sir  Thomas  Peyton,  and  after- 
wards Jenyns  made  another  mortgage  to  Davies  of  the  Westminster  estate ;  and  Titley, 
having  paid  off  Shepheard*  s  mortgage,  was  decreed  to  hold  as  well  the  Westminster  estate 
as  Lynwood  Farm,  until  he  was  paid,  as  well  what  was  due  to  him  upon  the  mortgage 
originally  made  to  himself,  as  what  he  had  paid  to  Shepheard  upon  his  mortgage ;  and  upon  a 
rehearing,  Titley  was  also  decreed  to  hold  the  fee-farm  rents  until  he  was  paid  all  that  was  due 
to  him  upon  both  his  securities.  Titley  v.  Peyton  and  others,  Trin.  Term,  16  &  17  Geo.  2,  in 
Chan,  by  Lord  Hardwieke :  and  his  former  decree,  whereby  the  plaintiff's  bill  stood  dismissed 
against  Sir  Thomas  Peyton,  was  varied.  And,  as  I  heard,  Lord  Hardwieke  held,  that  if  Jenyns 
had  not  made  any  mortgage  to  Davies  of  the  Westminster  estate,  Davies  [qu.  Titley]  would 
have  had  a  clear  right,  as  against  Jenyns,  to  have  redeemed  Shepheard,  and  have  detained  both 
estates  till  he  was  satisfied  both  debts ;  and  if  this  be  so,  then,  by  making  the  mortgage  of  Lynwood 
Farm  (which  was  second  in  point  of  time)  to  Titley,  Jenyns  conveyed  to  him  a  right  of  redeem- 
ing the  whole  and  retaining  as  aforesaid ;  and  if  so,  then,  by  afterwards  making  the  mortgage 
to  Davies,  it  was  impossible  for  Jenyns  to  alter  that  equitable  right  conveyed  by  him  to  Titley. 
—Mr.  Serjeant  Hill's  note  to  Viner,  Vol.  15,  p.  447.    [See  also,  R.  L.  1742,  B.  fo.  593.] 
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Dean  and  Chapter  of  Westminster,  and  Christ's  Hospital,  which  assign* 
ment  was  registered  in  the  Register's  Office  for  the  county  of  Middlesex. 

The  24th  June,  1728,  the  defendant  Jenyns  mortgaged  to  the  plain- 
tiff the  said  farm  called  Lynwood  Farm  only,  and  the  lands  thereto  be- 
longing, in  March  and  Wimblington,  for  £2000. 

The  18th  of  December,  1729,  the  defendant  Jenyns  sold  the  fee-farm 
rents  to  Sir  Thomas  Peyton  for  £1849,  or  thereabouts,  without  notice  of 
Shepheard's  mortgage,  and  said  Shepheard  afterwards  consented  to  the 
sale. 

The  defendant  Jenyns  being  indebted  to  the  defendant  Davies  in  a 

large  sum  of  money,  for  securing  the  sum  of  £ ,  part  thereof,  with 

interest,  he,  the  said  Jenyns,  by  indenture,  dated  the  25th  September, 

1731,  assigned  over  to  Davies  (amongst  other  things)  the  equity  of  re- 
demption of  the  said  leasehold  estate  at  Westminster,  which  assignment 
was  registered  in  the  said  Register's  Office  for  the  county  of  Middlesex, 
and  defendant  Davies  did  not  then  know  that  Jenyns  was  in  any  way 
indebted  to  the  plaintiff,  or  had  made  any  security  to  him  whatsoever. 

After  the  said  mortgage  made  to  Davies,  Davies  entered  into  an  agree- 
ment with  Shepheard,  with  the  privity  and  consent  of  Jenyns,  touch- 
ing paying  off  the  said  £4000  and  interest  to  the  defendant  Shep- 
heard ;  and  thereupon,  by  indenture  quadripartite,  dated  the  25th  April, 

1732,  between  the  defendant  Jenyns,  of  the  first  part,  the  defendant 
Shepheard,  of  the  second  part,  the  defendant  Sir  Thomas  Peyton,  of  the 
third  part,  and  the  defendant  Davies,  of  the  fourth  part;  reciting,  (among 
other  things),  that  the  defendant  Shepheard  had  agreed  to  take  from  the 
defendant  Davies  the  said  £4000,  at  £600  a  year,  until  the  same,  with 
interest,  should  be  fully  paid ;  the  defendant  Davies  thereby  covenanted 
to  pay  the  same  accordingly :  and  the  defendant  Shepheard  agreed  to 
accept  the  Bame,  and  that,  until  default  of  payment,  he  would  not  com- 
mence any  action  or  suit  for  the  said  £4000 ;  and  that  the  defendant 
Davies  should  receive  the  rents  of  the  leasehold  premises  to  his  own 
use ;  and  that,  as  soon  as  he,  the  said  defendant  Shepheard,  should  be 
paid  the  said  £4000  and  interest,  he  would  assign  all  the  said  lands  and 
the  said  leasehold  premises  to  the  defendant  Davies. 

The  defendant  Davies,  in  pursuance  of  the  said  agreement,  entered 
upon  the  said  leasehold  premises,  at  which  time  the  same  were  in  very 
ruinous  condition,  and  almost  untenanted  for  want  of  repairs ;  and  the 
defendant  Davies  afterwards  laid  out  a  large  sum  of  money  in  the  repairs 
thereof,  and  was  at  great  expense  and  trouble  in  getting  the  same 
tenanted.  And  the  said  defendant  Davies,  in  pursuance  of  the  said 
agreement,  paid  the  defendant  Shepheard  several  sums  of  money, 
amounting,  in  the  whole,  to  the  sum  of  £■  ,  towards  discharge  of  his 
said  mortgage,  so  tha)  there  was  due  to  Davies,  on  his  said  security,  over 
and  above  what  he  had  received  out  of  the  rents  of  the, said  leasehold 
premises,  including  what  he  had  paid  to  the  defendant  Shepheard  as 
aforesaid,  the  sum  of  2965/.  16s.  10c?.,  as  appeared  by  an  account  stated 
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by  bim  with  Mr.  Serjeant  Hawkins,  and  Mr.  Studley  on  the  behalf  of 
the  defendant  Jenyns  (a). 

In  Trinity  Term,  1732,  Titley  filed  bis  bill  against  the  before-named 
several  defendants,  praying  that  the  defendants  Shepheard  and  Davie* 
might  account  for  what  they  had  or  might  have  received  out  of  the  rents 
and  profits,  and  that  the  prior  mortgagees  might  assign  their  mortgages 
to  plaintiff,  on  payment  of  the  money  due  thereon.  The  defendants  put 
in  their  answers ;  Davies  insisting  on  the  agreement  made  with  Shep- 
heard, and  Sir  Thomas  Peyton  insisting  that  he  was  a  purchaser  with- 
out notice,  and  that  the  fee-farm  rents  were  not  included  in  the  plaintiff's 
security  (b). 

On  the  22nd  February,  1736,  the  cause  came  on  to  be  heard  before 
Sir  J,  Jekyl,  M.  R.,  when  his  Honor  ordered  the  plaintiff's  bill  to  be 
taken  fro  confeuo  against  Jenyns,  (who  had  absconded),  and  to  be  dis- 
missed as  against  Peyton  without  costs,  and  decreed  an  account  of  what 
was  due  on  the  several  mortgages,  and  that  Titley  might  redeem  Shep- 
heard, (save  as  to  the  fee-farm  rents),  and  that  Davies  might  redeem 
Titley,  by  paying  his  mortgage  and  what  he  had  paid  Shepheard,  &c 

Some  doubt  arising  before  the  Master,  upon  taking  the  account,  whe- 
ther a  judgment  debt  of  £800,  due  from  Jenyns  to  Shepheard,  ought  to 
be  paid,  as  well  as  the  mortgage  debt,  before  Shepheard  could  be  re- 
deemed, a  bill  was  filed  by  Shepheard  against  Titley,  Peyton,  and  others, 
to  enforce  that  equity.  [Vide  ntpra,  and  2  Atk. 348].  In  his  answer  to 
that  bill,  Peyton  insisted  on  the  decree  at  the  Rolls,  and  the  affirmance 
of  it  by  the  Lord  Chancellor,  and  also  on  want  of  notice,  as  before ;  but 
he  admitted,  that,  after  the  purchase  of  the  fee-farm  rents,  he  settled  them 
on  his  wife  by  way  of  jointure,  with  notice  that  they  were  included  in 
Shepheard's  mortgage. 

The  cause  of  Shepheard  v.  Titley  coming  on  for  hearing  on  the  17  th 
July,  1742,  before  Lord  Hardwicke,  C,  his  Lordship  directed  the  hearing 
to  stand  over,  [see  2  Atk.  354],  and  the  cause  of  Titley  v.  Davie*  to  be 
re-heard  with  it;  and  now  judgment  was  pronounced  in  both  causes. 

Lord  Hardwiceb,  C.  (6). — There  is  more  difficulty  concerning  the 
equity  of  redemption  in  this  case  than  ever  I  knew,  and  therefore  I  took 
time  to  consider  of  it;  and  the  more  I  consider  of  the  former  decree,  the 
more  I  am  confirmed  in  my  original  opinion  upon  this  question.  I  know 
some  hardships  will  be  in  this  case,  but  so  they  must  be  in  all.  There  are 
two  general  points :— The  first  arises  on  Shepheard's  original  cause ;  and 
the  second  is  insisted  on  by  Mr.  Titley  as  consequential  to  the  first  As 
to  the  first,  whether  the  plaintiff  Shepheard  is  entitled  in  equity  to  tack 
this  judgment  of  £800,  confessed  in  1731,  to  the  original  mortgage, 
that  is  a  settled  and  clear  point:  if  a  man  has  a  mortgage  on  an  estate  of 
a  mortgagor,  who  afterwards  makes  a  second  mortgage,  and  afterwards 
the  first  mortgagee  lends  a  sum  of  money  to  the  mortgagor,  on  a  judg- 
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(a)    From  Melmoth's  MSS. 


(6)  Hill's  MSS.  vol.  3,  fol.  390. 
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1743.  *****  or  itotute,  without  notice  of  the  mesne  mortgage,  he,  having  a  prior 
legal  estate,  shall  not  be  compelled  to  be  paid  off  or  redeemed  until  the 
judgment  or  statute  U  paid  off,  because  that  was  a  lien  ou  the  legal 
estate;  and  not  having  notice,  he  has  equity  on  his  side  too:  and  so  it 
was  held  by  the  Master  of  the  Rolls,  in  a  case  of  Brace  v.  Duchess  of 
Marlborough;  and  this  is  the  single  question  as  to  Shepheard  on  the  first 
part.   (2Wms.494). 

As  to  the  second  question: — That  which  is  insisted  on  by  Mr.  Titley. 
(the  plaintiff  in  the  original  cause),  as  consequential  to  the  former,  is, 
whether  he  has  a  right  to  redeem  all  the  premises,  and  retain  the  whole, 
till  he  is  paid  not  only  what  he  pays  to  Shepheard,  but  also  what  is  due 
on  his  own  mortgage. 

Now  this  arises  on  the  different  nature  of  the  mortgages,  and  the  man- 
ner of  Jenyns  transacting  them :  the  first  being  a  mortgage  of  a  fee- 
farm  rent,  an  estate  in  land,  and  a  leasehold  estate,  all  which  are  com- 
prised in  Shepheard's  mortgage  in  July,  1725;  the  second  mortgage  was 
made  to  Titley  in  1728,  for  the  sum  of  £2000  and  interest ;  that  com- 
prised only  the  lands  in  Lynwood  Farm,  in  Cambridgeshire;  and  after, 
he  sold  the  fee-farm  rents  to  Sir  Thomas  Peyton;  and  then  the  last  mort- 
gage was  in  1731  to  Davies,  and  that  comprised  nothing  but  the  lease- 
hold estate;  and  this  has  been  determined  as  between  Titley  and  Davies 
in  the  first  cause,  as  to  all,  except  the  fee-farm  rents  of  £74;  and  as  to 
that,  the  bill  has  been  dismissed.  It  has  been  insisted  on  by  Mr.  Titley 's 
counsel,  that  Titley  has  the  same  equity  against  Peyton  as  he  had  against 
Davies:  to  which  Peyton's  counsel  answered,  that  it  was  not  now  a  pro- 
per time  to  make  this  question,  as  it's  a  petition  of  rehearing  of  Shep- 
heard, complaining  that  he  is  not  allowed  the  sum  of  £800,  and  there- 
fore nothing  ought  to  come  in  question  but  what  concerns  the  matter  of 
the  petition.  But  there  is  another  rule,  that  where  another  party  is  con- 
sequently concerned,  the  Court  must  take  that  in  consideration ;  and  I 
think  that  Davies  is  consequently  concerned,  because,  by  the  petition, 
Shepheard  is  endeavouring  to  bring  a  new  charge  of  £800  upon  the 
estate ;  and  Mr.  Titley  might  be  apprised  at  the  time  of  the  former  hear- 
ing that  this  new  sum  was  lent,  in  which  case  he  could  not  now  have 
brought  before  the  Court  the  matter  which  had  been  before  determined ; 
but  it  is  very  different  when  a  new  charge  is  brought  upon  the  estate ; 
and  therefore,  as  this  is  a  new  charge  brought  upon  the  estate,  and  what 
arises  consequential  upon  it  may  tend  to  enlarge  Titley 's  securities,  it 
must  open  that  point  to  Davies ;  and  that  brings  it  to  the  equity  of  the 
case,  whether  Titley  is  entitled  to  compel  Peyton  to  redeem  the  whole 
or  stand  foreclosed.  And  I  shall  consider,  first,  as  to  the  ground  and  the 
reason  of  the  former  resolution  with  regard  to  Davies;  and,  secondly,  how 
Peyton's  case  differs  from  Davies's.  As  to  the  first,  I  at  that  time  entered 
pretty  fully  into  the  nature  of  the  case,  and  thought  it  necessary  to  con- 
sider two  things :  whether  this  Court  could  oblige  Titley  and  Davies  to  con- 
tribute jointly  to  pay  off  Shepheard,  according  to  their  respective  rights; 
or,  if  the  Court  could  not  do  that,  whether  it  could  decree,  after  Titley  had 
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redeemed  Shepheard,  that  Davies  should  redeem  Titley,  in  the  propor- 
tion that  the  leasehold  estate  hears  to  the  whole.  Now,  I  was  then,  and 
still  am,  of  opinion,  that  this  Court  could  do  neither  of  these  things ; 
for,  as  to  the  first,  Shepheard  is  the  person  most  materially  concerned, 
and  whoever  redeems  him  must  redeem  the  whole ;  and  in  that  light 
he  stood  as  to  Jenyns,  the  mortgagor ;  and  if  so,  should  it  be  said,  that, 
by  the  turning  over  his  right  to  Titley  and  Davies,  it  could  at  all  alter 
the  equity  of  redemption  as  to  Shepheard's  f  No,  sure ;  if  so,  it  would 
be  attended  with  infinite  inconvenience;  for  the  mortgagor,  after  mort- 
gaging his  estate,  may  split  it  into  twenty  parts,  and  then  the  mort- 
gagee could  not  be  redeemed  or  foreclosed  until  all  those  shares  were 
settled ;  and  who  would  lend  money  on  land  if  this  was  the  case  f  And 
I  did  then  inquire  of  the  registers  (one  of  whom  is  now  in  Court)  if 
any  such  decree  was  to  be  found,  and  they  informed  me  there  was  not. 

And  as  to  the  next  question,  it  is  to  be  considered,  that  if  there 
had  been  no  subsequent  mortgage  to  Davies,  then  Titley  would  have 
had  a  right  to  redeem  Shepheard  of  the  whole,  and  to  hold  the  whole 
against  the  mortgagor,  till  his  own  debt  was  paid ;  and  therefore  this 
shows,  that,  by  making  the  two  mortgages  to  Titley  before  that  to  Davies, 
Jenyns  had  given  his  whole  right  to  Titley,  and,  if  so,  it  was  impossible 
by  such  subsequent  mortgage  to  Davies  for  him  to  prejudice  the  former 
mortgage  to  Titley. 

Taking  it  then  in  the  strongest  light  as  to  Davies,  it  is,  that  he  might 
redeem  the  leasehold,  by  paying  the  whole  that  was  due  to  Titley ;  and 
the  consequence  of  this  is,  that  Titley  had  a  right  to  hold  the  whole  pre- 
mises till  both  debts  were  paid.  In  1  Cha.  Cases,  201,  before  Lord 
Keeper  Bridgman,  (assisted  by  the  Judges),  they  seem  to  take  this  in 
nature  of  an  elegit,  and  did  not  consider  the  rule  of  this  Court  as  to  mort- 
gage creditors,  but  the  Lord  Keeper  overruled  it,  and  was  of  opinion  the 
defendant  should  hold  the  manor  and  rectory  till  the  whole  was  paid  him: 
What  is  said  by  Lord  Hale,  in  the  case  of  Marsh  v.  Lee  (a),  is  likewise 
to  the  present  purpose. 

It  is  objected,  how  could  Titley  have  a  right  to  be  satisfied  out  of  an 
estate  never  made  liable  to  his  debt!  By  purchasing  in  the  first  mortgage, 
and  thereby  acquiring  the  right  of  the  first  mortgagee,  is  the  answer. — 
This  is  the  general  reason  on  which  this  question  is  to  be  determined,  and 
on  which  it  was  determined  in  the  original  case  of  Mr.  Davies. 

The  next  question  is,  how  far  the  case  of  Peyton  differs  from  that  of 
Davies  with  regard  to  Titley,  for,  as  between  each  other,  I  think  there 
will  be  a  difference ;  and  it  is  first  to  be  considered,  how  Peyton's  estate 
stood  before  the  articles,  and  exclusive  of  them :  now,  as  to  that,  I  can 
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(a)  2  Ventr.  339.—"  If  a  man  is 
seised  of  sixty  acres,  and  mortgages 
twenty  to  A.,  and  then  mortgages 
the  whole  to  B.,  and  then  the  whole 
to  C,  and  afterwards  C.  purchases 
in  the  first  mortgage,  that  shall  not 


protect  more  than  the  twenty  acres; 
but  it  shall  protect  those  twenty 
acres,  so  as  B.  shall  never  recover 
that,  until  he  pay  C.  all  the  money 
upon  the  first  and  last  mortgage." 
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see  no  difference  between  Peyton  and  Davies;  for,  though  one  is  a  pur- 
chaser, and  the  other  a  mortgagee,  that  will  not  differ  the  case  as  to  Tit- 
ley,  for  they  are  both  considered  as  purchasers  in  this  Court  pro  tanto; 
and,  besides,  Peyton  is  only  a  purchaser  of  the  equity  of  redemption,  for 
Shepheard  has  the  same  right  to  be  redeemed  by  Titley,  as  Titley  has  by 
Peyton ;  and  I  did  not  find  the  counsel  for  Sir  T.  Peyton  insist  much  on 
the  difference  between  them  before  the  articles,  but  very  properly  laboured 
the  second  question,  how  it  differs  on  the  fact,  and  with  the  aid  of  those 
articles,  which  must  be  considered,  and,  when  they  are  considered,  they 
will  be  found  to  make  no  difference  at  all,  although  one  would  be  sorry 
for  it,  as  it  will  be  a  hard  case. 

I  do  admit  the  right  which  Shepheard  has  to  be  redeemed  entire,  and 
the  right  which  Titley  has  to  be  redeemed  the  whole;  and  that  arises 
on  the  right  of  Shepheard,  which  he  ha*  at  the  time  the  redemption 
is  called  for;  and,  therefore,  in  the  case  put  on  the  argument,  suppose 
Jenyns,  after  the  mortgage  that  Titley  had,  had  paid  off  Shepheard;  Titley 
would  have  had  no  remedy  but  against  the  freehold  lands ;  because  then 
Jenyns,  and  not  Titley,  would  have  stood  in  the  place  of  Shepheard.  I 
agree,  likewise,  if  Shepheard,  by  agreement  with  Jenyns,  had  conveyed 
to  Peyton  the  fee-farm  rents,  he  should  have  held  them  discharged  from 
Titley;  because,  though  Titley  had  once  a  possibility  of  having  them,  yet, 
as  they  were  not  liable  to  Shepheard  at  the  time  Shepheard's  mortgage 
is  called  for,  I  can  derive  no  title  to  Titley  to  those  rents  under  Shep- 
heard; and,  therefore,  it  will  be  necessary  to  consider  those  articles  by 
which  Shepheard  covenants,  that,  if  his  mortgage  was  paid  by  the  instal- 
ments agreed  upon,  he  would  not  foreclose  the  land  or  fee-farm  rents; 
but  if  they  failed  of  the  payment,  it  was  open  to  him,  and  he  has  not 
parted  with  any  right  he  had  in  him.  Another  clause  is,  that,  when  his 
money  shall  be  paid  off  in  manner  as  aforesaid,  he  will  convey  all  his 
title  in  the  lands  and  leasehold  premises  to  Davies,  and  his  interest  in  the 
fee-farm  rents  to  the  trustees  of  the  said  Sir  Thomas  Peyton ;  but  till  that 
is  done,  they  are  fully  in  his  power,  as  if  the  articles  had  been  never 
made ;  and,  if  so,  as  Davies  never  paid  anything  to  Shepheard,  so  Shep- 
heard never  parted  with  anything. 

Now,  it  remains  to  be  considered  how  these  articles  stand  as  to  Tit- 
ley :  it  is  certain  Shepheard  could  not,  by  any  agreement  with  Jenyns 
and  Peyton,  exclude  the  mesne  mortgage  without  discharging  his  own 
security ;  for  all  the  right  Shepheard  had  in  him  at  the  time  of  calling  in 
the  mortgage  must  go  to  Titley ;  but  he  did  not  lessen  his  own  security  by 
these  articles.  And  I  am  therefore  of  opinion,  (though  I  am  very  sorry 
for  it),  yet,  as  the  rules  of  law  must  take  place,  that  that  part  of  the 
decree,  which  dismisses  the  bill  as  to  Peyton,  must  he  reversed. 

Then,  how  does  the  case  stand  between  Davies  and  Peyton  ?  And  as  to 
that,  I  think  Mr.  Davies  will  be  obliged  to  redeem  the  whole,  and  not  to 
have  any  conveyance  of  the  fee-farm  rents ;  and,  upon  this  ground,  I 
said  there  would  be  a  difference  between  them.  And  my  first  reason  is, 
that  it  is  part  of  Daviess  agreement  that  he  would  pay  off  the  £4000, 
having  the  rest  of  the  land,  except  the  fee-farm  rents ;  but  here  it  may 
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be  objected,  that  Davies  did  not  know  of  Titley's  security,  and  therefore 
he  should  not  be  put  in  a  worse  condition  than  if  it  had  not  been  in  the 
hands  of  Shepheard :  but,  at  the  time  of  Jenyns's  original  mortgage  to 
Davies,  Jenyns  himself  had  no  right  at  all  in  him,  for  the  sale  to 
Peyton  was  preceding  the  mortgage  to  Davies,  and  therefore  he  had  no 
right  of  redemption  in  him.  But  suppose  he  had,  by  absolute  convey- 
ance, given  Davies  the  equity  of  redemption  of  the  fee-farm  rents,  when 
he  had  before  sold  them  to  Peyton,  should  Davies  have  any  right!  No 
doubt  he  should  not;  for  "  qui  prior  est  tempore,  potior  eat  jure,"  and 
therefore  if  he  redeems  at  all,  it  must  be  on  payment  of  what  arises  on 
the  lands  and  leasehold  estates.  If  Peyton  had  had  only  a  mortgage, 
then  indeed  Jenyns  would  have  had  a  right  of  redemption,  and  might 
have  given  that  to  Davies ;  the  consequence  of  the  whole  is,  that  the 
decree  of  22nd  February,  1736,  and  the  decree  affirming  the  same  (save 
as  to  the  part  whereby  Titley's  bill  is  decreed  to  be  taken  pro  eonfeuo 
against  Jenyns)  must  be  reversed;  and  in  both  causes,  1  must  declare, 
that,  on  the  1st  July,  1728,  the  sum  of  €800,  part  of  the  principal 
money  due  on  Shepheard's  mortgage,  was  paid  by  Jenyns  to  Shepheard, 
and  the  subsequent  interest  to  the  time  of  the  judgment  should  cease ; 
but  then  it  should  be  entered  in  the  minutes,  that  the  deposition  of  Strid- 
ley,  as  to  the  actual  payment  of  the  money,  was  read ;  for,  though  the 
counsel  chose  to  admit  that,  rather  than  to  have  it  read  here,  on  ac- 
count of  another  part  of  it,  yet,  if  it  should  go  to  another  place,  that 
may  be  raised  as  an  objection*  [His  Lordship  then  decreed  an  account 
of  what  was  due  to  Shepheard  for  principal  and  interest  on  his  mort- 
gage, and  on  judgment,  and  his  costs  to  be  taxed,  &c;  Shepheard  to 
account  for  rents  and  profits  received  by  him,  or  which,  without  his  wil- 
ful default,  might  have  been  so  received ;  Davies  to  be  paid  by  Shep- 
heard what  he  had  expended  in  necessary  repairs;  upon  payment  to 
Shepheard  of  what  should  so  be  found  due  to  him,  and  what  he  should 
have  paid  to  Davies  for  repairs  of  the  leaseholds,  Shepheard  to  convey 
to  the  plaintiff ;  in  default  of  the  plaintiff  paying  what  was  so  due  to 
Shepheard,  and  what  he  should  have  so  paid,  the  plaintiff's  bill  to  be  dis- 
missed with  costs  aud  he  to  be  foreclosed;  but  upon  his  paying  Shepheard, 
the  Master  to  compute  what  was  due  to  the  plaintiff  for  principal,  in- 
terest, and  costs,  &c,  with  liberty  to  Peyton  and  Davies  successively  to 


Skey  v.  Bennett. 

IN  October,  1880,  James  Bennett,  being  indebted  to  the 
Gloucestershire  Banking  Company  in  the  sum  of  £4800, 
deposited  with  them  the  title-deeds  of  certain  coal-mines 
by  way  of  equitable  mortgage  for  securing  repayment  of 
the  debt.     A  written  memorandum,  with  a  power  of  sale, 


1843. 
June  24th. 

A  bill  may  be 
maintained  by 
a  mortgagee  on 
behalf  of  him- 
self  and  all  other 
the  creditors  of 
a  deceased 
mortgagor. 
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1843.  accompanied  the  deposit.  Upon  the  death  of  Bennett,  intes- 
tate, the  present  bill  was  filed  by  the  plaintiff,  as  the  public 
officer  of  the  Gloucestershire  Banking  Company,  "on  behalf 
of  himself  and  all  other  the  creditors  of  James  Bennett  de- 
ceased," against  the  heir-at-law,  and  the  administratrix  of 
Bennett,  praying  an  account  of  what  was  due  for  principal, 
interest,  and  costs  on  the  mortgage  security,  and  that  the 
same  might  be  raised  by  sale  of  the  mortgaged  premises, 
and  that  the  balance,  if  any,  which  might  be  due,  after  rea- 
lizing the  security,  might  be  paid  to  the  plaintiff  rateably 
with  the  other  creditors  of  the  intestate,  and  for  the  com- 
mon creditors'  decree,  &c. 

Another  suit  had  been  instituted  in  which  the  common 
creditors'  decree  had  been  obtained. 

Mr.  Russell  and  Mr.  Wilcock,  for  the  plaintiff. 

Mr.  Whatley,  for  the  defendants,  submitted  that  the  bill 
could  not  be  sustained  by  the  plaintiff  as  mortgagee,  and 
also  on  behalf  of  himself  and  all  other  the  creditors  of  the 
intestate,  the  rights  of  the  mortgagee  and  the  other  credi- 
tors being  inconsistent*  He  cited  Burney  v.  Morgan  (a), 
Greenwood  v.  Firth  (4),  Raikes  v.  Hall  (c),  Milligan  v.  Mit- 
chell (d). 

The  Vice-chancellor  said  that  it  had  been  the  con- 
stant practice  of  this  Court  to  allow  bills  to  be  framed  by 
mortgagees  on  behalf  of  themselves  and  all  other  the  cre- 
ditors of  a  deceased  mortgagor.  The  plaintiff,  therefore, 
was  entitled  to  the  ordinary  decree  as  equitable  mortgagee. 
His  Honor  added  that  he  would  also  give  the  plaintiff  the 
general  creditors'  decree,  if  it  were  of  any  use  to  him ;  but 
as  a  decree  of  that  nature  had  been  already  obtained  in 
another  suit,  it  would  be  useless  to  do  so. 

(a)  1  S.  &  S.  358.  (c)  3  Y.  &  C.  605,  cited. 

(6)  2  Hare,  241,  n. ;  6  Jurist,  (d)  3  Myl.  &  C.  84. 

757. 


B 
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Barnett  v.  Wilson.  Julytth$M. 

Y  indentures  of  lease  and  release,  bearing  date  the  4th  By  a  marriage 
and  5th  October,  1816,  made  in  contemplation  of  the  mar-  landTofthe 
riage  of  Robert  Bell  with  Isabella  Taylor,  certain  freehold  ^^™^ 
and  copyhold  estates,  the  property  of  Isabella  Taylor,  were  V"™ 8he 

should,  DOt« 

conveyed  and  assured  to  the  use,  after  the  marriage,  of  withstanding 
Robert  Bell  for  life,  with  remainder  to  trustees  to  preserve  b^d^^wm 
the  contingent  remainders,  with  remainder  to  the  use  of  SHS^rfa1* ** 
Isabella  Taylor  for  life,  with  remainder  to  the  use  of  such  pointment,  to 
person  or  persons,  and  for  such  estate  or  estates,  &c.,  as  the  children  of  the 
said  Isabella  should,  notwithstanding  her  coverture,  at  ^hostend^ 
any  time  or  times,  and  from  time  to  time,  by  any  deed  or  ***** ***  wM»» 
tad*  instrument  or  instrument,  in  writing,  with  or  with-  iEgT 
out  power  of  revocation  and  new  appointment,  to  be  by  contamedbT" 
her  executed  and  to  be  attested  as  therein  mentioned,  or  2je«i«3iwli 
by  her  last  will  and  testament  to  be  by  her  signed  and  successive 

»w  mortgages  of 

published  and  to  be  attested  as  therein  mentioned,  direct  the  property  in 
and  appoint,  and  in  default  of  such  direction  or  appoint-  mo'rtgagedeed 
ment,  and  so  far  as  the  same  should  not  extend,  to  the  use  contained  » 

trust  for  sale, 

of  all  the  children  of  the  marriage  as  tenants  in  common  in  default  of 
in  tail,  with  cross  remainders  between  them  in  tail,  with  th^mortaage 
remainder  to  the  use  of  Isabella  Taylor  in  fee.  SekS^e 

The  marriage  took  effect,  and  Robert  Bell  died  in  March,  *•  *•*  **«« 

deeds  differed 

1880,  leaving  Isabella  Bell,  his  widow,  and  several  children,  from  that  of  the 

surviving  him.  STSEF 

By  an  indenture  of  release,  bearing  date  the  19th  Feb-  J*;*,  b«  as 

*  °  .     .  to  the  proviso 

ruaaj,  1831,  grounded  on  an  indenture  of  lease  bearing  date  for  reconvey- 
the  day  previous,  and  made  between  Isabella  Bell  of  the  other  respects: 
one  part,  and  James  Braithwaite  of  the  other  part,  after  re-  ^^\^& 
citing  the  indenture  of  settlement  of  the  5th  October.  1816,  *?  the  constnic- 

9  '  '  lion  of  the 

latter  deeds 
taken  by  them- 
selves, and  also  in  comparison  with  the  former,  the  wife  must  be  considered  as  having  in- 
tended to  devote  the  whole  property  to  purposes  beyond  those  of  mere  mortgage  securities, 
and  consequently  that  by  the  latter  deeds,  or  one  of  them,  the  power  was  exhausted. 
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it  was  witnessed,  that,  in  consideration  of  the  sum  of  £1100 
advanced  and  lent  to  Isabella  Bell  by  Braithwaite,  Isabella 
Bell  granted  and  released  the  hereditaments  and  premises 
therein  mentioned,  being  part  of  the  hereditaments  com- 
prised in  the  indenture  of  settlement,  unto  and  to  the  use 
of  Braithwaite,  his  heirs  and  assigns,  during  the  life  of  the 
said  Isabella  Bell,  and  did  also,  in  pursuance  and  in  exer- 
cise of  the  power  and  authority  contained  in  the  indenture 
of  settlement,  direct  and  appoint  that  from  and  after  her 
decease,  the  same  hereditaments  and  premises  .should  be 
and  enure  to  the  said  James  Braithwaite,  his  heirs  and  as- 
signs, for  securing  to  him,  his  executors,  administrators, 
and  assigns,  the  repayment  by  the  said  Isabella  Bell,  her 
heirs,  executors,  administrators,  or  assigns,  of  the  said  sum 
of  £1100  and  interest  thereon,  as  therein  mentioned. 
The  indenture  of  release  contained  a  power  for  said  James 
Braithwaite,  in  case  of  default  of  such  repayment,  to  sell 
all  or  any  part  of  the  hereditaments  and  premises  thereby 
conveyed,  limited,  and  appointed,  for  the  purpose  of  raising 
the  said  sum  of  £1100  and  the  interest  thereof;  and  it  was 
declared,  that,  out  of  the  proceeds  of  such  sale,  the  said 
James  Braithwaite  should  retain  all  the  expenses  attending 
such  sale,  and  the  principal  and  interest  then  due  to  him, 
and  should  pay  the  residue  of  such  produce  unto  the  said 
Isabella  Bell  for  her  own  use  and  benefit,  and  should  stand 
possessed  of  the  residue  of  the  said  hereditaments  and  pre- 
mises for  such  uses  and  upon  such  trusts  as  were  in  and  by 
j  said  indenture  of  settlement  declared  concerning  the  estates 
thereby  settled.  The  release  also  contained  a  proviso,  that, 
in  case  full  payment  should  be  made  of  the  said  sum  of 
£1100  and  interest,  the  said  James  Braithwaite  should 
convey  the  hereditaments  and  premises  therein  comprised 
upon  such  trusts  as  the  same  would  have  been  liable  to  in  case 
such  indenture  had  not  been  made. 

By  an  indenture,  bearing  date  13th^ebruary,  1833,  and 
made  between  Isabella  Bell  of  the  first  part,  James  Cart- 
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mell  and  James  Birkett  of  the  second  part,  and  Thomas  1843. 
Ullock  of  the  third  part,  after  reciting  the  indenture  of 
settlement  of  the  5th  October,  1816,  it  was  witnessed,  that, 
in  consideration  of  two  several  sums  of  £200  and  £200, 
then  lent  and  advanced  to  her  as  therein  mentioned, 
Isabella  Bell,  by  virtue  and  in  exercise  of  the  power  and 
authority  given  or  reserved  to  her  by  the  settlement,  did 
direct,  limit,  and  appoint  that  all  the  freehold  and  cus- 
tomary-hold hereditaments  and  premises  comprised  in  the 
indenture  of  settlement  should  thenceforth  remain,  con- 
tinue, and  be  to  the  only  proper  use  of  the  said  James  Cart- 
mell,  James  Birkett,  and  Thomas  Ullock,  their  heirs  and 
assigns,  for  ever,  upon  trust  that,  in  case  of  default  being 
made  of  the  repayment  by  the  said  Isabella  Bell  of  the  said 
two  sums  so  lent  and  advanced  to  her,  and  the  interest 
thereof,  according  to  the  proviso  in  that  behalf  therein 
contained,  it  should  be  lawful  for  the  said  James  Cartmell, 
James  Birkett,  and  Thomas  Ullock,  their  executors,  ad- 
ministrators, and  assigns,  to  sell  and  dispose  of  the  said 
hereditaments,  and  out  of  the  produce  of  such  sale  to  re- 
tain and  pay  all  expenses  attending  such  sale,  and  also  the 
said  sums  of  £2G0  and  £200,  and  the  interest  thereof,  and 
to  pay  the  surplus,  if  any,  into  the  proper  hands  of  Isabella 
Bell,  her  executors,  administrators,  or  assigns.  And  it  was 
by  said  indendure  declared,  that,  in  case  the  said  Isabella 
Bell,  her  heirs,  executors,  or  administrators,  should  repay 
the  said  two  principal  sums  and  the  interest  thereof,  at  the 
time  and  in  manner  therein  mentioned,  the  said  James 
Cartmell,  James  Birkett,  and  Thomas  Ullock,  their  heirs  or 
assigns,  should,  at  the  request  of  the  said  Isabella  Bell,  her 
heirs  or  assigns,  convey  the  premises  thereby  appointed, 
with  their  appurtenances,  unto  and  to  the  use  of  said 
Isabella  Bell,  her  heirs  or  assigns,  free  from  all  incum- 
brances effected  by  them,  the  mortgagees. 

By  indentures  of  lease  and  release  of  the  13th  and  14th 
February,  1834,  made  between  James  Braithwaite  of  the 
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1843.  first  part,  Isabella  Bell  of  the  second  part,  and  Thomas 
Jackson  Scales  and  Margaret  Scales  of  the  third  part, 
after  reciting  the  indenture  of  settlement  and  the  inden- 
ture of  release  of  the  19th  February,  1831,  it  was  witness- 
ed, that,  in  consideration  of  the  sum  of  £1100  to  the  said 
James  Braithwaite,  and  £600  to  the  said  Isabella  Bell 
then  respectively  paid  by  the  said  Thomas  Jackson  Scales 
and  Margaret  Scales,  James  Braithwaite  granted,  bar- 
gained, sold,  and  released,  and  Isabella  Bell,  by  virtue  and 
in  pursuance  of  the  power  of  appointment  given  or  re- 
served to  her  by  the  settlement,  did  direct,  limit,  and  ap- 
point, and  grant,  release,  and  convey,  the  freehold  heredita- 
ments and  premises  comprised  in  the  indenture  of  Feb- 
ruary, 1831,  unto  the  said  Thomas  Jackson  Scales  and 
Margaret  Scales,  their  heirs  and  assigns  for  ever,  freed 
from  the  proviso  for  redemption  contained  in  the  indenture 
of  February,  1831,  but  subject  to  the  proviso  therein  con- 
tained :  and  the  said  Isabella  Bell  did  thereby  also  direct, 
limit,  and  appoint,  grant,  release,  and  convey,  unto  said 
Thomas  Jackson  Scales  and  Margaret  Scales,  their  heirs 
and  assigns,  all  the  freehold  and  customary  hereditaments 
and  premises  comprised  in  said  indenture  of  settlement, 
subject  to  the  proviso  for  redemption  thereinafter  con- 
tained. 

The  indenture  then  contained  a  power  of  sale  of  the 
l  premises,  and  a  declaration  of  trust  of  the  produce  of  the 
sale,  in  case  of  default  of  payment  of  the  sums  of  £1100 
<  and  £500  in  the  same  terms  mutatis  mutandis  as  were 
'  used  in  the  preceding  indenture  of  the  13th  February, 
i  1833.     It  also  contained  a  proviso,  that,  on  repayment  by 
i  Isabella  Bell,  her  heirs,  executors,  or  administrators,  of  the 
said  two  sums  to  the  mortgagees  at  the  time  and  in  man- 
ner therein  mentioned,  the  mortgaged  premises  should  be 
reconveyed  to  Isabella  Bell,  her  heirs  and  assigns,  by  the 
mortgagees,  free  from  all  incumbrances  made  or  done  by 
them  or  either  of  them. 
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By  an  indenture,  dated  the  18th  February,  1835,  recit-        1843. 
ing  the  settlement,  Isabella  Bell,  in  consideration  of  £500 
lent  to  her  by  Christopher  Stalker,  appointed  (in  pursuance 
of  the  power  contained  in  the  settlement)  all  the  property 
comprised  in  the  settlement  to  Stalker,  his  heirs  and  as- 
signs, in  trust  for  sale,  in  case  of  default  &c.,  in  the  same  , 
terms  as  were  used  in  the  two  preceding  indentures,  with 
a  proviso,  in  case  of  repayment,  for  reconveyance  of  the 
mortgaged  premises  to  the  mortgagor,  her  heirs  and  as- 
signs, free  from  all  incumbrances  made,  done,  and  com-  , 
mitted  by  the  mortgagee. 

Isabella  Bell,  by  her  will,  dated  the  9th  November,  1835,  _ 
after  reciting  the  indenture  of  settlement  of  5th  October, 
1816,  did,  by  virtue  of  the  power  thereby  given  to  her,  and 
of  all  other  powers  &c,  devise  and  bequeath,  direct,  limit, 
and  appoint,  that  all  the  hereditaments  and  premises  com- 
prised in  the  settlement  should,  from  and  immediately 
after  her  decease,  be  and  remain  and  enure  to  the  use  of 
James  Wilson  and  John  Coward,  their  executors,  ad- 
ministrators, and  assigns,  for  the  term  of  one  thousand 
years,  upon  the  trusts  thereinafter  mentioned;  and  subject 
thereto  to  the  use  of  all  her  children  equally,  to  be  divided 
among  them  as  tenants  in  common,  their  respective  heirs 
and  assigns,  for  ever,  with  limitations  over,  in  case  of  the 
death  of  any  of  such  children  under  the  age  of  twenty-one 
years  and  without  issue.  The  trusts  of  the  term  were  de- 
clared to  be  for  raising  funds  to  pay  her  debts  and  fu- 
neral and  testamentary  expenses  and  the  maintenance  of 
her  children.  And  the  testatrix  declared,  that,  except  so  far 
as  the  several  uses,  trusts,  powers,  provisoes,  and  declarations 
contained  in  the  said  indenture  of  settlement,  or  any  of 
them,  were  revoked,  altered,  or  determined  by  her  will  or 
appointment,  she  thereby  confirmed  and  ratified  the  same. 

By  indentures  of  lease  and  appointment  and  release, 
dated  respectively  the  14th  and  15th  February^  1837,  and 
made  between  the  several  mortgagees,  Isabella  Bell  and 
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Thomas  Atkinson,  reciting  the  settlement  and  the  previous 
securities,  and  that  Atkinson  had  agreed  to  pay  off  the  se- 
veral mortgages,  amounting  to  £2500,  and  to  advance  a 
further  sum  of  £1000,  it  was  witnessed,  that,  in  considera- 
tion of  these  sums  paid  by  Atkinson  to  the  mortgagees  and 
Isabella  Bell  respectively,  the  several  mortgagees  conveyed, 
and  Isabella  Bell  appointed  and  confirmed,  all  the  freehold 
and  copyhold  property  comprised  in  the  settlement  .to 
Atkinson  and  his  heirs,  upon  trust,  in  the  first  place,  for 
securing  to  Atkinson,  his  heirs,  executors,  administrators, 
and  assigns,  payment  from  the  said  Isabella  Bell,  her 
<  heirs,  executors,  administrators,  or  assigns,  of  the  sum  of 
j  £3500  and  interest,  at  the  time  and  in  manner  therein 
mentioned,  and  subject  thereto,  upon  trust  for  Isabella 
j  Bell,  her  heirs  and  assigns  for  ever,  freed  and  discharged 
of  and  from  all  and  every  the  uses,  trusts,  limitations, 
powers,  and  provisoes,  expressed,  declared,  and  contained  in 
the  said  indenture  of  settlement. 

Isabella  Bell  afterwards  died,  without  republishing  her 
will,  leaving  several  children,  of  whom  the  defendant  James 
Taylor  Bell  was  her  eldest  son  and  heir-at-law. 

By  the  decree  made  at  the  hearing  of  the  cause,  it  was 
referred  to  the  Master  to  inquire  and  state,  whether  Isa- 
bella Bell  in  any  manner,  and  how,  exercised  the  power  of 
appointment  reserved  to  her  under  the  settlement;  and  if 
she  did,  whether  she  ever,  and  when  and  how,  revoked  such 
appointment;  and  if  so,  whether  she  ever  subsequently, 
and  how,  exercised  the  power. 

The  Master,  by  his  report,  found  that  Isabella  Bell  did, 
by  the  indentures  of  lease  and  release  of  the  18th  and  19th 
February,  1881,  and  the  indenture  of  the  18th  February, 
1838,  exercise  the  power  of  appointment ;  that  she  did  not 
afterwards  in  any  manner  revoke  such  appointment,  and 
that  she  never  subsequently  exercised  the  power. 

To  this  finding  of  the  Master  an  exception  was  taken 
by  the  defendant  James  Taylor  Bell,  to  the  effect,  that  the 
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Master  ought  to  have  found  that  Isabella  Bell  did,  by  the         1843. 
indentures  of  the  18th  and  19th  February,  1831,  aud  the  { 
13th  February,  1833,  and  by  the  indentures  of  the  14th  | 
February,  1834,  and  the  18th  February,  1835,  and  by  her 
will,  exercise  the  said  power  of  appointment;  and  that  she, 
by  the  indenture  of  release  and  appointment,  bearing  date 
the  15th  February,  1887,  revoked  the  said  appointment 
made  by  her  said  will,  and  that  she  never  afterwards  exer- 
cised the  power. 

The  cause  now  came  on  for  argument,  on  the  exception, 
and  for  further  directions. 

Mr.  Wxgram  and  Mr.  Shapter,  for  the  exception. — The 
Master  says,  that  the  deeds  of  1831  and  1833  operated  as 
an  exercise  of  the  power  contained  in  the  settlement;  that 
Mrs.  Bell  did  not  afterwards  exercise  it  by  will  or  other- 
wise ;  that  the  will  was  a  mere  devise  out  of  her  interest, 
and  that  the  deed  of  1837  is  a  mere  mortgage.  We,  on  the 
other  hand,  submit  that  all  the  instruments  of  mortgage 
up  to  that  of  1837  left  the  power  in  full  force ;  that  the 
deed  of  1837  revoked  the  will,  and  determined  the  power; 
and,  consequently,  that  Isabella  Bell  became  seised  in  fee  of 
the  equity  of  redemption,  which,  upon  his  death,  descended 
on  James  Taylor  Bell,  as  her  heir-at-law. 

First,  in  order  to  alter  the  limitations  of  the  settlement, 
and  to  carry  the  estate  in  a  new  channel,  a  deliberate  in- 
tention on  the  part  of  the  mortgagor  to  that  effect  should 
appear  on  the  face  of  the  securities.  No  such  intention 
appears  in  any  of  the  mortgage  instruments  prior  to  that 
of  1837.  They  were  evidently  intended  merely  as  securities 
for  money.  The  proviso  for  reconveyance  to  the  mortgagor, 
"her  heirs  or  assigns/'  is  not  strong  enough  to  change  the 
original  course  of  limitation.  In  Jackson  v.  Innes  (a),  Lord 
Redesdale  says,  "  In  a  mortgage  the  mere  form  of  reserva- 

(<*)  1  Bligh,  104;  see  p.  115. 
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1843.  tion  of  the  equity  of  redemption  is  not  of  itself  sufficient 
to  alter  the  previous  title.  In  such  a  case  (where  fraud  is 
out  of  the  question)  it  is  supposed  to  arise  from  inaccuracy 
or  mistake,  which  is  to  be  explained  and  corrected  by  the 
state  of  the  title  before  the  mortgage.  This  is  conformable 
to  the  principle  upon  which  other  cases  have  been  de- 
termined. If  a  lease  be  made  by  tenant  for  life  under  a 
power  created  by  a  settlement,  and  a  rent  is  reserved  to 
the  lessor  and  his  heirs,  (which  is  not  an  unusual  blunder), 
these  words  are  interpreted  by  the  prior  title  and  applied 
to  such  person  as  under  the  settlement  may  be  entitled  to 
the  estate  in  remainder,  and  not  to  the  heir  of  the  lessor, 
unless  he  happen  to  be  the  remainderman.  In  all  such 
cases,  the  words  used  are  to  be  interpreted  according  to 
the  title  where  the  instrument  is  executed.  So,  where  an 
estate  belonging  to  the  wife  is  mortgaged,  and  the  equity 
of  redemption  is  reserved  to  the  heirs  of  the  husband,  there 
is  a  resulting  trust  for  the  wife  and  her  heirs."  These 
observations  are  peculiarly  applicable  to  the  present  case, 
and  are  supported  by  the  great  mass  of  authorities :  Rus- 
combe  v.  Hare  (a),  Cholmondeley  v.  Clinton  (b),  Jenkins  v. 
Quinchant  (third  point)  (c),  Reeve  v.  Hicks  (d),  Tyler  v. 
Lake  (e),  Sup.  Powers  (/).  The  only  case  opposed  to 
this  view  of  the  subject  is  Anson  v.  Lee  (g),  but  that  has 
not  been  generally  approved.  "" 

Secondly,  the  will  is  revoked  by  the  deed  of  1837: 
Hodges  v.  Green  (A),  Tickner  v.  Tickner  (t),  Rawlins  v.  Bur- 
gis  (k),  Kenyon  v.  Sutton  (I),  and  that  deed  expressly  frees 
the  equity  of  redemption  from  the  powers  and  trusts  of  the 
settlement. 


(a)  6  Dow,  1.  (/)  Vol.  1,  p.  362 ;  6th  ed. 

(b)  2  Mer.  179,  n.  (g)  4  Sim.  364. 

(c)  5  Ves.  598  ;  AmbL  147.  (A)  4  Russ.  28. 

(d)  2  Sim.  &  S.  403.  (•)  3  Atk.  742. 

(e)  4  Sim.  144;  2  Russ.  &  M.  (*)  2  Ves.  &  B.  382. 
18a  (1)2  Ves.  jun.  601,  cited. 
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Mr.  Russell  and  Mr.  Wilcock,  for  two  of  the  younger 
children  of  Mrs.  Bell. — Jackson  v.  Innes  turns  upon  this — 
that  where  the  estate  is  that  of  the  wife,  and  she  enters  into 
a  mortgage  transaction  merely  for  security,  she  is  not  to 
he  considered  as  having  parted  with  the  estate  unless  upon 
the  deed  a  clear  intention  is  shewn  to  that  purpose.  In 
that  case  the  character  and  situation  of  the  parties  entering 
into  the  security  was  regarded.  Probably  in  Jenkins  v. 
Quinchant  the  estate  was  that  of  the  wife.  In  the  present 
case  the  character  in  which  the  party  dealt  with  the  pro- 
perty does  not  affect  the  question.  The  whole  case  depends 
on  the  frame  of  the  deeds.  In  the  first  indenture,  that  of 
1831,  a  clear  intention  is  manifested  to  keep  up  the  uses 
of  the  settlement.  But  the  deed  of  1883,  is  utterly  incon- 
sistent with  it,  and  shews  an  intention  on  the  part  of  Mrs. 
Bell  to  destroy  the  power  of  appointment.  The  first  trust 
of  that  deed  is  to  permit  her  to  receive  and  take  the  rents 
till  default  shall  be  made  in  repayment  according  to  the 
proviso  thereinafter  mentioned.  The  proviso  is  for  pay- 
ment in  February,  1834.  The  fee,  therefore,  is  expressly 
vested  in  the  trustees  till  that  time.  If  Mrs.  Bell  had  died 
a  day  after  the  execution  of  this  deed,  would  not  the  trus- 
tees have  been  trustees  for  her  heirs  ?  On  the  other  hand, 
in  case  of  default  of  payment,  there  is  an  express  trust  for 
sale ;  so  that  in  that  event  the  whole  settled  property  (for 
the  deed  of  1833  extends  to  the  whole)  is  absolutely  con- 
verted. That  deed,  it  may  be  remarked,  contains  no  words 
of  conveyance,  but  is  an  appointment  only. 

Supposing  the  deed  of  1833  to  operate  in  destruction  or 
exhaustion  of  the  power,  the  will  must  be  considered  sim- 
ply as  a  will  and  not  as  an  appointment.  As  to  the  deed 
of  1887,  the  general  object  of  it  was  to  consolidate  all  the 
pre-existing  mortgages.  No  new  purpose  was  to  be  effected 
by  it ;  and  therefore  there  is  no  ground  for  considering  it 
as  having  any  operation  beyond  that  of  an  ordinary  mort- 

VOL.  II.  f  f  n.  c.  c. 
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1843.  gage.  With  the  exception  of  a  few  additional  words,  which 
the  Court  will  reject  without  difficulty,  the  language  of 
this  deed  is  like  that  of  the  preceding  ones. 

Mr.  Anderdon,  Mr.  Kenyan  Parker,  Mr.  Stinion,  and  Mr. 
May  appeared  for  other  parties. 

Mr.  Wigram,  in  reply. — The  general  rule  is,  that  an  in- 
strument purporting  on  the  face  of  it  to  be  a  mere  mort- 
gage is  not  to  operate  beyond  that,  unless  a  clear  intention 
to  that  effect  be  expressed.  Co.  Litt.  208.  a.  (Ed.  Butl.) 
note,  106,  third  point.  The  case  of  Jackson  v.  Innes  is  only 
an  illustration  of  that  rule ;  it  represents  no  separate  class 
of  cases.  The  relation  in  which  the  wife  stands  to  the  hus- 
band increases  the  probability  in  favour  of  the  general  rule, 
but  makes  no  difference  in  the  principle.  [The  Vice-Chan- 
cellor referred  to  Fitzgerald  v.  Fauconberge  (a) .]  There  the 
circumstances  were  strongly  in  favour  of  an  intention  to 
change  the  destination  of  the  property.  Here,  the  question 
is,  whether  the  word  "  heirs  "  is  to  have  that  effect.  The 
burden  of  proof  is  on  those  who  assert  the  affirmative  of 
that  proposition.  Moreover,  the  intention  of  the  settlor 
must  be  collected  from  each  deed  separately.  In  order  to 
construe  one  deed  the  Court  cannot  look  at  what  was  done 
in  relation  to  another. 

July  8th.  The  Vice-chancellor. — Since  the  argument  in  this 

case,  I  have  reconsidered  the  report  and  those  documents 
of  which  I  have  been  furnished  with  copies. 

I  cannot  help  suspecting  that  if  Mrs.  Bell  could  now  be 
asked  whether,  by  executing  the  deeds  of  1883, 1834, 1835, 
and  1837,  or  either  of  them,  she  meant  more,  or  thought 
she  had  done  more,  than  merely  to  give  securities  or 

(a)  Fitzgib.  207  ;  6  Bro.  P.  C.  295. 
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a  security  for  money,  she  would  probably  answer  in  the  1843, 
negative.  But,  I  agree,  all  these  deeds  must,  upon  this 
record,  be  interpreted  as  if  she  had  read  and  understood 
every  word  of  them,  having  regard,  however,  to  those  legal 
and  equitable  rules  of  interpretation  that  are  properly  to 
be  applied  to  such  instruments. 

If  Mrs.  Bell's  execution  of  the  deeds  of  1833  and  1834, 
or  one  of  them,  exhausted  the  power  which  is  now  under 
consideration,  the  Master's  report  must  stand,  or  at  least 
her  will  must  prevail :  it  being  agreed  on  all  hands  that 
her  will  binds  the  property,  if,  before  her  execution  of 
it,  her  power  was  exhausted,  although  the  will  appears  to 
proceed  on  a  different  supposition.  I  use  the  expression, 
"  or  at  least  her  will  must  prevail/'  because  that  is  sub- 
stantially the  proposition  against  which  the  exception  is 
directed,  and  because  that  part  of  the  report  to  which  the 
exception  in  terms  applies,  does  not  mention  or  refer  to 
the  indenture  of  14th  February,  1834. 

I  think  that  the  question  of  the  total  exhaustion  of  the 
power  by  the  deeds  of  1833  and  1834,  or  by  one  of  them, 
must  be  treated  independently  of  the  deeds  of  1835  and 
1837,  and  independently  of  the  will.  It  must  be  decided,  I 
conceive,  as  it  would  have  been,  had  Mrs.  Bell  died  in  the 
year  1834.  In  looking  at  this  point  I  am  struck  with  the 
marked  variation  in  language  between  the  security  of  1831 
on  one  hand,  and  the  deeds  of  1833  and  1834,  in  the  latter 
of  which  the  security  of  1831  is  mentioned,  on  the  other 
hand.  What  I  should  have  thought  of  the  case,  had  this 
circumstance  not  existed,  I  need  not  say,  if  indeed  I  cer- 
tainly know.  But  with  this  ingredient  in  it,  and  with  the 
recollection  of  the  case  of  Fitzgerald  v.  Lord  Faueonberge, 
I  should  not  be  justified  in  representing  myself  as  con- 
vinced, that,  in  legal  and  equitable  intendment,  there  is 
not  exhibited  upon  the  deeds  of  1833  and  1834,  or  one  of 
them,  a  purpose,  on  Mrs.  Bell's  part,  beyond  that  of  merely 

fp2 
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1843.  securing  money.  Had  the  Master  reported  himself  as 
finding  such  a  purpose  shewn  upon  those  deeds  or  one  of 
them,  I  should  not  have  felt  myself  enabled  to  overrule  his 
opinion, — that  opinion  putting  an  interpretation  on  the  in- 
struments in  accordance  with  the  usual  and  ordinary  sense 
and  meaning  of  the  language  which  they  contain.  Were  I 
to  send  the  matter  back  to  the  Master,  I  cannot  doubt  that 
he  would  so  report ;  and  on  the  whole,  though  the  question 
is  not  by  any  means  free  from  difficulty,  I  think  that  the 
safer  and  better  course,  under  the  circumstances  of  the 
present  case,  is  to  abide  by  the  actual  language  of  the  in- 
struments; and  to  declare  upon  the  exception,  and  upon 
the  further  directions,  that  by  the  deeds  of  1833  and  1834, 
or  one  of  them,  the  power  was  fully  executed  and  exhausted, 
and  that  the  power  consequently  was  not  and  could  not  be, 
after  the  year  1884,  in  any  manner  exercised. 

The  exception  will  be,  in  form,  neither  overruled  nor  al- 
lowed.— Let  the  deposit  be  returned,  and  the  costs  of  all 
parties  of  the  exception  be  costs  in  the  cause. 
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RlCKAKDS  V.  RlCKARDS.  T  ,    0J. 

July  8th. 

JJ Y  the  statute  84  Geo.  8,  c.  75,  the  King  was   em-  Testator  be- 
powered  to  grant  leases  of  tenements  belonging  to  the  wife  the  interest 
Crown,  which  should  consist  principally  of  buildings,  to  Srt^hltod? 
any  person  or  persons  for  any  term  or  estate,  so  as  such  M  should  be 

,       ,,  -     .  .  ,  standing  in  his 

term  or  estate  should  not  exceed  ninety-nine  years,  or  three  name  at  his 
lives,  from  the  date  of  the  lease,  or,  if  made  to  take  effect  her^B*;  and* 
in  reversion,  should  not  exceed,  together  with  the  lease  in  Jj^JJ^?6* that 
possession,  the  same  period,  to  be  computed  from  the  date  one  moiety  of 
of  such  lease,  and  so  as  the  rent  to  be  reserved  should  not  «  subject  to 
be  less  than  two-thirds  of  such  -annual  sum  as  should  be  Acting  such 
deemed  by  the  Lord  High  Treasurer,  or  the  Commissioners  premium  or 

.  .  ram  of  money 

of  the  Treasury,  for  the  time  being,  a  reasonable  rent,  and  as  should  be 
so  as  there  were  reserved  a  fine  to  the  amount  of  the  re-  theren^aTof 
maining  part  of  such  annual  sum  as  aforesaid. 

By  the  stat.  10  Geo.  4,  c.  50,  by  which  the  land  reve- 


the  Crown  lease 
of  the  lease- 
hold messuages 
which  he  pur- 

nues  of  the  Crown  were  placed  under  the  management  of  chased  of  Sir 
the  Commissioners  of  the  Woods  and  Forests,  the  pre-         *'  -  caae 


ceding  act  was  repealed,  but  its  provisions  were,  in  sub- 
stance though  not  in  form,  re-enacted. 

By  letters  patent  under  the  seal  of  the  Court  of  Ex- 


he  should  not 
have  renewed 
such  lease  in 
his  lifetime/' 
should  go  to 
his  five  child- 
ren.   In  a  sub- 
sequent part  of 
the  will,  he  gave  to  his  son  6.  aU  his  leasehold  houses  which  he  purchased  of  Sir  H.  T.,  to  hold 
to  his  said  son  and  his  executors,  &c.,  for  the  then  existing  term  or  terms  therein,  and  "  all 
benefit  of  renewal  aforesaid,"  for  his  and  their  own  use  and  benefit.  At  the  time  of  the  widow's 
death  the  lease  was  subsisting  unrenewed : — Held,  that  there  was  a  gift  to  the  son  out  of  the 
Consols  of  a  sum  of  money  sufficient  to  effect  the  renewal  of  the  lease,  and  that  by  the  "  re- 
newal "  of  the  lease  was  intended  a  grant  at  the  widow's  death  of  a  reversionary  lease,  to  com- 
mence at  the  expiration  of  the  former  lease,  for  the  same  term,  at  the  same  rent,  and  under 
the  same  covenants  as  were  mentioned  and  comprised  in  the  former  lease,  or  as  near  thereto 
as  the  law  by  which  Crown  leases  are  regulated  would  allow. 

One  who  had  purchased  a  Crown  lease  which  had  been  granted  upon  payment  of  a  certain 
fine,  and  subject  to  a  certain  rent,  and  to  the  expenditure  of  a  certain  sum  for  repairs  during 
the  term,  bequeathed  the  lease  to  his  son,  with  a  direction  that  at  the  death  of  his  wife  the  lease 
should  be  renewed  for  the  benefit  of  the  son,  and  the  money  necessary  for  the  renewal  paid  out 
of  a  certain  sum  of  stock.  By  act  of  Parliament  the  officers  of  the  Crown  are  bound  to  renew 
Crown  leases  upon  certain  terms,  depending  on  the  value  of  the  property ;  and  upon  the  death 
of  the  widow  they  declined  to  renew  the  lease  for  the  son,  except  upon  payment  of  considerably 
higher  sums  for  fine,  rent  and  repairs : — Held,  that  the  son  was  entitled  to  receive  out  of  the 
stock,  as  at  the  death  of  the  wife,  such  sum  by  way  of  fine  as  should  be  necessary  for  the  re- 
newal of  the  lease,  and  that  in  calculating  that  sum,  but  not  otherwise,  the  amount  required 
for  repairs  might  be  considered. 
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1843.  chequer,  dated  the  31st  January,  1814,  King  George  the 
Third,  in  consideration  of  a  certain  fine,  demised  to  Sir 
Henry  Tichborne,  his  executors,  administrators  and  as- 
signs, certain  messuages  in  Piccadilly  and  the  neighbour- 
hood for  the  term  of  thirty  years  from  the  5th  April,  1815, 
at  a  yearly  rent  of  244/,  3*.  The  lease  contained  a  cove- 
nant on  the  part  of  the  lessee,  within  one  year  after  the 
commencement  of  the  term  thereby  granted,  to  repair 
several  of  the  messuages,  under  the  inspection  and  to  the 
satisfaction  of  the  Commissioners  of  the  Woods  and  Forests, 
and  to  expend  upon  them  respectively  various  sums  of 
money,  amounting  in  the  whole  to  about  £1,600. 

By  an  indenture  of  assignment  dated  the  2nd  April,  1823, 
the  demised  premises  were  assigned  by  the  executor  of  Sir 
Henry  Tichborne  to  George  Rickards,  Esq. 

The  will  of  George  Rickards,  dated  the  22nd  December, 
1825,  was  partly  as  follows: — "  I  give  and  bequeath  unto 
my  wife,  Eleanor  Rickards,  the  whole  interest  and  divi- 
dends of  such  stock  as  shall  be  standing  in  my  name  at  the 
time  of  my  decease  in  Consolidated  £3  per  Cent.  Bank 
Annuities  during  her  life,  or  so  long  as  she  shall  con- 
tinue my  widow;  and  I  direct  that  at  her  decease,  or  on 
her  second  marriage,  one  moiety  of  such  before-mentioned 
stock,  subject  to  and  after  deducting  such  premium  or  mm  of 
money  as  shall  be  necessary  for  the  renewal  of  the  Crown 
lease  of  the  leasehold  messuages  in  and  about  Piccadilly, 
which  I  purchased  of  Sir  Henry  Tichborne,  in  case  I  shall 
not  have  renewed  such  lease  in  my  lifetime,  shall  go  to  and 
be  paid  to  our  five  children,  in  such  shares  and  proportions, 
and  in  such  manner  and  at  such  times  as  she,  my  said 
wife,  shall  by  any  deed  under  her  hand  and  seal,  executed 
in  the  presence  of  and  attested  by  two  or  more  credible 
witnesses,  or  by  her  last  will  and  testament  in  writing,  or 
any  writings  or  writing  purporting  to  be  or  in  the  nature 
of  her  last  will  and  testament,  duly  executed  by  her  in  the 
presence  of  and  attested  by  two  or  more  credible  witnesses, 
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direct,  limit  or  appoint;  and  in  default  of  any  such  direc-  1843. 
tion,  limitation  or  appointment,  then  that  the  said  moiety 
of  the  said  stock  or  such  part  thereof,  whereof  no  such  di- 
rection, limitation  or  appointment  shall  be  made  as  afore* 
said,  shall  go  and  be  paid  to  and  amongst  such  of  my  said 
children  as  shall  be  then  living  (and  to  whom  no  part  of 
the  said  stock  shall  be  given,  limited  or  appointed  as  afore- 
said) equally  share  and  share  alike,  with  benefit  of  sur- 
vivorship, in  manner  hereinafter  mentioned.  And  as  to 
the  other  moiety  of  my  said  stock  in  Consolidated  £3  per 
Cent.  Annuities,  whereof  I  have  given  the  interest  or 
dividends  unto  my  said  wife  during  her  natural  life,  and 
so  long  as  she.  continues  my  widow  as  aforesaid,  I  give 
and  bequeath  the  same,  after  the  death  or  upon  the  second 
marriage  of  my  said  wife,  unto  my  said  five  children  (sub- 
ject as  aforesaid)  equally  share  and  share  alike,  with  benefit 
of  survivorship,  in  manner  hereinafter  also  mentioned/1 

The  testator  then,  after  bequeathing  certain  pecuniary 
legacies  to  his  daughters,  proceeded  in  these  terms: — 
"  And  I  further  give  and  bequeath  to  my  said  son,  George 
Holding  Bickards,  all  my  leasehold  houses  in  the  parish  of 
St.  James,  Westminster,  aforesaid,  which  I  purchased  of 
Sir  Henry  Tichborne,  Bart,  or  his  representatives,  or  of 
which  I  shall  at  the  time  of  my  decease  have  obtained  a 
renewed  lease  or  renewed  leases  from  the  Crown,  to  hold 
the  said  leasehold  houses  and  premises  last  mentioned  unto 
my  said  son  George,  his  executors,  administrators  and 
assigns,  for  the  then  existing  term  or  terms  therein,  and 
all  benefit  of  renewal,  as  aforesaid,  for  his  and  their  own 
use  and  benefit/1 

The  testator  died  on  the  19th  November,  1831,  without 
having  obtained  from  the  Crown  any  renewed  lease.  At 
the  time  of  his  death  he  was  possessed  of  the  sum  of 
£54,000,  £3  per  Cent.  Consols,  standing  in  his  name. 
His  widow  died  in  November,  1839,  without  having  mar- 
ried again,  and  without  having  exercised  the  power  of  ap- 


RlCKARDS. 


422  CA8ES   IN   CHANCERY. 

1843.  pointment  given  to  her  by  the  will  as  to  one  moiety  of  the 
Richard  b*oc'cj  leaving  the  five  children  named  or  referred  to  in  the 
will  surviving  her. 

Soon  after  the  death  of  the  widow,  the  plaintiff,  George 
Holding  Rickards,  applied  to  the  Commissioners  of  the 
Woods  and  Forests  for  a  statement  of  the  terms  on  which 
they  would  grant  a  renewal  of  the  lease.  The  answer  re- 
turned was,  that  the  Commissioners  were  willing  to  grant 
a  new  Crown  lease  for  a  reversionary  term  of  thirty-nine 
years  and  a  half,  to  commence  from  the  5th  April,  1846 
(when  the  subsisting  lease  would  expire),  for  a  fine  of 
£4980,  to  be  forthwith  paid  to  the  Crown,  and  a  clear 
yearly  rent  of  725/.  16*.,  payable  half-yearly:  the  lessee, 
within  one  year  from  the  5th  April,  1845,  to  put  the  pre- 
mises in  a  good,  proper  and  substantial  state  of  repair,  and 
to  expend  in  such  repairs  the  sum  of  £1570  at  the  least. 
Some  expressions  were  used  by  the  Commissioners,  from 
which  it  would  appear  that  their  reason  for  extending  the 
term  was,  that  it  might  correspond  with  the  term  for  which 
certain  other  leasehold  property  was  held  by  Mr.  Rickards 
of  the  Crown. 

Upon  the  receipt  of  this  answer,  the  plaintiff,  being  ad- 
vised that  he  was  entitled  under  the  will  to  a  lease  for  the 
renewed  term  at  the  rent  reserved  by  the  letters  patent  of 
January,  1821,  caused  a  case  to  be  laid  before  an  actuary 
for  his  opinion  as  to  the  value  of  the  annual  sum  of  481/.  13*. 
(being  the  difference  between  244/.  8*.,  the  rent  reserved 
by  the  letters  patent,  and  725/.  16*.,  the  rent  proposed 
under  the  new  lease)  for  the  reversionary  term  of  thirty- 
nine  years  and  a  half.  The  value  was  stated  by  the  ac- 
tuary to  be  £8280. 

The  plaintiff  claimed  by  his  bill  to  be  paid  out  of  the 
£54,000  stock  the  several  sums  of  £4980,  £8230,  and 
£1570. 

The  other  children  of  the  testator,  by  their  answers, 
contended  as  follows  :— First,  that,  by  the  will,  the  plaintiff 


CASKS   IN   CHANCERY.  423 

was  only  entitled  to  a  present  term  of  80  years  operating  1843. 
as  a  surrender  of  the  existing  term,  and  not  to  a  reversion- 
ary term  for  39£  years ;  consequently,  that  it  was  question- 
able whether  he  was  entitled  to  claim  the  whole  premium 
of  £4980.  Secondly,  that  he  was  not  entitled  to  renew  at 
the  original  rent ;  and  therefore,  and  considering  also  that 
he  was  not  entitled  to  a  reversionary  term,  the  calculation 
of  the  actuary  was  founded  on  wrong  data,  and  the  claim 
for  £8230  could  not  be  supported.  Thirdly,  that  the  sum 
of  £1570,  being  in  respect  of  repairs,  was  a  burden  pro- 
perly falling  on  the  tenant,  and  could  not  be  claimed  by 
the  plaintiff  as  in  the  nature  of  an  additional  fine  on 
renewal.  A  further  point,  it  will  be  seen,  was  raised  for 
the  defendants  in  argument. 

It  was  admitted  at  the  bar,  that  the  state  of  the  law  as 
to  the  power  to  grant  Crown  leases  must  be  taken  to  be 
the  same  when  the  lease  was  granted  to  Sir  Henry  Tich- 
borne  as  at  present. 

Mr.  Teedemd  Mr.  Schomberg,  for  the  plaintiff. — It  is  not, 
we  believe,  denied  that,  upon  the  true  construction  of  the 
testator's  will,  the  plaintiff  is,  upon  some  terms,  entitled  to 
have  a  renewal  procured  for  him,  and  paid  for  out  of  the 
testator's  estate.  The  questions,  therefore,  will  be  three : 
first,  from  what  period  the  lease  is  to  be  granted;  secondly, 
for  what  period ;  thirdly,  what  amount  of  compensation  the 
plaintiff  is  entitled  to. 

First,  admitting  that  the  lease  is  to  be  obtained  on  the 
decease  of  the  widow,  or  her  second  marriage,  it  neverthe- 
less is  to  be  reversionary.  The  testator,  using  the  expres- 
sion "  benefit  of  renewal,"  must  clearly  have  intended 
something  more  than  the  substitution  of  a  new  lease  for 
the  lease  subsisting  at  the  death  or  marriage  of  the  widow. 
Secondly,  the  period  for  which  the  reversionary  lease  is  to 
be  granted  is,  that  which  the  Commissioners  of  Woods  and 
Forests  may  choose.     In  this  and  in  every  other  respect, 
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1843.  the  testator  meant  to  put  the  plaintiff  in  the  same  position 
as  he  himself  stood.  At  all  events  the  plaintiff  is  entitled 
to  a  reversionary  lease  for  the  same  term  as  before,  namely, 
thirty  years.  Thirdly,  the  stock  in  question  is  charged 
with  such  "  premium  or  sum  of  money  as  shall  be  neces- 
sary "  for  the  renewal.  Whether  the  payment  for  the 
renewal  is  in  the  shape  of  fine  or  rent,  or  repairs,  is  imma- 
terial. Whatever  sum  is  necessary  for  the  purchase  of  the 
prolonged  enjoyment  of  the  leasehold  premises,  is  directed 
to  be  paid  out  of  the  stock.  Even  in  cases  where  no  par- 
ticular amount  of  fine  is  settled  by  law,  and  the  tenant  for 
life  neglects  to  renew,  a  reasonable  allowance  for  renewal 
is  made  to  the  remainderman  out  of  the  assets  of  the  te- 
nant for  life :  Colegrave  v.  Manby  (n),  Bennett  v.  Colley  (b). 
Here  the  amount  of  fine  is  fixed  by  statute  (c).  And  that 
amount,  whatever  it  may  be,  is  charged  by  the  testator  upon 
this  stock. 

The  Vice-chancellor  said  that,  in  his  opinion,  the 
utmost  the  plaintiff  could  claim  was  the  value,  as  at  the 
death  of  the  widow,  of  a  lease  granted  at  the  death  of  the 
widow,  commensurate  in  duration  and  terms  with  the  lease 
which  the  testator  held.  Whether  such  new  lease  was  to 
commence  at  the  death  of  the  widow,  or  at  the  determina- 
tion of  the  subsisting  lease,  might  be  a  question.  The 
plaintiff  might  be  entitled  to  less  than  this  or  nothing,  but 
not  to  more. 

Mr.  Russell  and  Mr.  Rogers,  for  two  of  the  children  who 
were  executors. — The  bequest  claimed  by  the  plaintiff  is 
void  for  uncertainty,  not  being  a  substantive  gift,  but 
parenthetical  only.  If  a  man  says — "  out  of  the  £100 
which  I  bequeathed  A.,  I  give  B.  £50" — this  is  a  good 

(a)  2  Run.  238.  (ft)  5  Sim.  181 ;  2  Myl.&  K.  225. 

(c)  See  ante,  p.  419. 
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bequest  of  the  £50  to  B.,  but  A.  takes  nothing :  Godolph.  1843. 
Orph.  Leg.  282 ;  Bac.  Abr.  Legacies  (B),  1 ;  Frederick  v. 
Hall  (a),  Dashwood  v.  Peyton  (b).  [The  Vice-Chancellor. 
— A  similar  argument  was  used  in  Sanford  v.  Baikes  (c).] 
But  in  this  case  we  also  submit  that,  from  the  uncertainty 
of  the  subject,  there  are  not  sufficient  words  to  give  the 
plaintiff  an  interest  in  the  stock,  or  to  raise  a  trust  in  the 
stock  for  him:  Chapman  v.  Brown  (d),  Attorney-General 
v.  Hinxman  (e),  Bull  v.  Kingston  (/).  It  is  not  certain  on 
the  face  of  the  will,  nor  can  it  be  made  certain,  except  by 
the  caprice  of  third  persons,  what  is  the  proper  amount  of 
money  required  for  the  renewal. 

Supposing,  however,  the  Court  to  be  of  opinion  that  the 
plaintiff  is  entitled  to  something,  there  is  no  ground  for 
holding  him  entitled  to  more  than  the  value  of  a  new  lease 
commensurate  in  every  respect  with  the  former :  Price  v. 
Assheton  {$). 

Mr.  Wigram  and  Matins,  for  the  other  children,  cited, 
upon  the  construction  of  the  will,  Jones  d.  Henry  v.  Han- 
cock (A)  and  Richardson  v.  Watson  (*). 

Mr.  Teed,  in  reply. 

The  Vice-chancellor. — The  first  question  is,  whether 
there  is  any  gift  of  any  subject  certain  or  uncertain.  The 
next  is,  if  there  be  a  gift,  whether  it  is  a  gift  of  something 
certain  or  ascertainable.  Now,  the  testator  having  a  lease** 
hold  estate  held  under  the  Crown,  of  the  renewal  of  which 
there  might  be  a  reasonable  expectation  upon  some  terms 
and  within  some  limits,  disposes  of  whatever  £3  per  Cent. 

(a)  1  Ves.  Jan.  396.  (/)  1  Mer.  314. 

(b)  18  Ves.  27.  &)  1  Y.&C.  82. 

(c)  1  Mer.  646.  (A)  4  Dow.  145. 

(d)  6  Ves.  404.  (t)  4  B.  &  Ad.  787. 

(e)  2J.&W.270. 
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1843.  Consols  lie  might  have  at  his  death,  in  favour  of  the  widow' 
during  her  widowhood,  and  at  her  decease  or  second  mar- 
riage one  moiety  of  his  stock  to  his  five  children ;  but 
"  subject  to  and  after  deducting  such  premium  or  sum  of 
money  as  shall  be  necessary  for  the  renewal  of  the  Crown 
lease  of  the  leasehold  messuages  in  and  about  Piccadilly  I 
purchased  of  Sir  H.  Tichborne,  in  case  I  shall  not  have 
renewed  such  lease  in  my  lifetime."  If  he  does  not  mean 
a  gift  by  this,  what  does  he  mean?  Tou  can  hardly  im- 
pute to  the  testator  an  intention  so  absurd  as  that  he 
would  have  gone  out  of  his  way  to  have  made  this  narra- 
tive, or  whatever  it  may  be  called,  for  no  purpose,  for 
no  assignable  reason,  and  with  no  object  in  view.  Sir 
William  Grant,  in  a  case  specifically  unlike,  but  which  con- 
tains some  expressions  not  inapplicable  to  the  present,  I 
mean  the  case  upon  Sir  John  Chichester's  will,  said, "  When 
he,  who  has  a  right  to  order  that  any  particular  thing  shall 
be  done,  says  in  a  testamentary  disposition,  that  it  is  to 
be  done,  I  know  not  upon  what  principle  it  is,  that  he  is 
to  be  understood  as  speaking  not  imperatively,  but  narra- 
tively— not  as  giving  a  direction,  but  as  stating  a  position ;" 
and  again,  "  Sir  John  Chichester  was  alike  master  of  all  his 
funds,  and  might  apply  them  all  as  he  thought  fit.  Any  in- 
tention he  might  at  one  moment  have  had  as  to  the  means 
of  providing  for  the  price  of  the  house,  might  have  been 
abandoned  the  next.  But  when  he  was  to  devise  a  house 
not  yet  paid  for,  he  might  have  been  imposing  a  burthen 
instead  of  conferring  a  benefit " — (as  the  testator  might 
here,  if  he  had  given  a  lease  subject  to  onerous  covenants, 
those  covenants  possibly  not  performed,  the  liabilities  of 
which  might  have  been  thrown  upon  the  legatee  of  the 
houses) — "  if  he  had  not  given  an  express  direction  for  the 
payment  of  the  price.  Such  direction  he  therefore  gives, 
by  declaring  that  it  is  to  be  paid  for  out  of  the  timber. 
He  could  not  possibly  suppose  that  the  devisee  had  an  an- 
tecedent right  to  have  it  so  paid  for,  and  therefore  it  is 
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impossible  to  liken  this  to  the  cases,  where  a  reference  to  a  1843. 
right,  supposed  already  to  exist  in  another,  has  been  held 
not  to  operate  as  a  devise/'  I  must  impute  to  the  testator 
some  object  in  having  used  these  expressions;  and  reading 
the  will  with  a  view  of  imputing  to  him  some  object,  I  find 
that,  out  of  the  gift  which  he  makes  to  his  children,  he  di- 
rects the  deduction  of  so  much  as  shall  be  necessary  for  the 
renewal,  or,  in  other  words,  he  directs  that  out  of  it  the 
lease  shall  be  renewed  with  so  much  money  as  shall  be 
necessary.  If  there  could  be  any  doubt  upon  the  language 
as  it  stands  there,  the  expression,  "  And  all  benefit  of  re- 
newal as  aforesaid/'  which  I  am  unable  to  read  except 
with  reference  to  the  preceding  direction,  would  remove 
that  doubt. 

That  there  is  here,  therefore,  a  gift  to  the  son  out  of  the 
£8  per  Cent.  Consols  of  a  sufficient  sum  of  money  to  make 
the  renewal,  I  have  not  the  least  doubt.  There  may,  how- 
ever, be  a  plain  intention  to  give,  and  yet  the  subject  of 
gift  may  be  so  uncertain,  that  the  Court  cannot  act  upon 
it ;  and  it  is  said,  that  here  there  is  that  degree  of  uncer- 
tainty. That  turns  upon  the  meaning  of  the  word  "re- 
newal." It  is  not  every  new  lease  that  is  a  renewal  of  a 
lease.  The  word  "  renewal "  is  a  relative  term,  which  of 
necessity  requires  to  be  construed  by  reference  to  some- 
thing else.  We  here,  therefore,  gain  this  point,  that  he 
uses  a  word  which  must  be  construed  by  reference  to  some- 
thing else.  By  reference  to  what?  To  the  lease  that  he 
has  at  the  moment ;  it  can  be  construed  with  reference 
to  nothing  else.  But  it  is  said,  that  the  word  "  renewal," 
though  referring  to  the  same  property,  as  included  in 
that  lease,  may  not  mean  the  same  or  a  similar  species 
of  lease.  That,  I  apprehend,  is  an  inaccurate  interpreta- 
tion of  the  word.  I  take  it,  that  the  term  "  renewal " 
means  a  renovation, — a  restoration  of  something  to  a 
former  or  original  state — a  repetition — a  beginning  again: 
it  may  mean  each  or  either  of  those  things,  so  far  as  there 
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1843.  is  any  difference  between  them ;  it  must,  however,  be  a 
renewal,  a  renovation,  or  repetition,  or  restoration  of  the 
same  subject,  as  far  as  it  is  possible  to  restore  that  subject. 
A  renewal  of  a  lease,  where  the  context  does  not  require 
any  different  interpretation  to  be  given  to  it,  must  there- 
fore mean  the  obtaining  a  lease  as  near  as  possible  in  every 
practicable  circumstance  to  the  existing  lease — as  if  the 
subject,  worn  or  wearing  out,  was  to  begin  again. 

What  the  testator  here  means,  therefore,  according  to  the 
correct  interpretation  of  the  word,  a  departure  from  which 
is  not  required  by  the  context,  is  in  my  opinion  a  new  lease, 
exactly  upon  the  same  terms  as  the  other,  that  is  to  say,  a 
lease  for  thirty  years  more,  under  the  same  rent  and  cove- 
nants, so  far  as  the  circumstances  will  permit.  He  directs 
this,  however,  (for  it  seems  agreed  on  all  hands  that  such 
is  the  meaning  of  the  term,  and  I  concur  in  that  construc- 
tion),— he  directs  this  to  be  done  at  the  death  or  second 
marriage  of  his  wife ;  and  the  question  then  arises,  whether 
that  which  is  to  be  done  is  a  renewal  by  way  of  surrender, 
that  is,  a  renewal  by  beginning  the  subject  again  before  it 
is  terminated,  or  waiting  for  its  termination.  The  word 
may  be,  and  probably  is,  open  to  either  construction ;  but 
it  seems  to  me  that  the  more  correct  construction  is  that  | 

which  makes  the  renewal  commence,  not  by  way  of  inter- 
ruption of  the  currency  or  existence  of  the  subject  while 
it  endures,  but  eo  instanii  that  the  subject  determines.  It 
is  not,  however,  necessary  in  this  case  to  rely  upon  the 
strict  construction  of  the  expression,  for  the  very  lease  of 
which  the  testator  is  speaking,  or  of  the  property  included 
in  which  he  is  speaking,  seems  to  me  to  give  the  rule;  be- 
cause that,  though  granted  during  the  existence  of  the  pre- 
vious lease,  was  made  to  wait  for  its  commencement  until 
the  expiration  of  that  lease.  On  these  grounds,  I  think 
that  the  renewal  that  the  testator  here  means,  is  a  repeti- 
tion of  the  subject,  as  far  as  circumstances  will  allow,  com- 
mencing from  its  termination. 
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The  next  question  is,  as  to  the  circumstances,  if  any,  by  1843. 
which  the  new  or  renewed  lease  is  to  vary  from  the  former. 
It  must  agree  in  all  possible  circumstances  with  the  former ; 
but  there  is  one  particular  in  which  it  may  not  be  possible 
for  that  agreement  to  take  place,  because  the  law  has  pre- 
scribed a  particular  amount  of  rent;  and  therefore,  if  the 
rent  were  the  same,  the  renewal  might  be  void.  The 
identity,  therefore,  or  similarity  between  the  two  subjects 
must  be  corrected  by  the  state  of  the  law,  by  the  state 
of  things  according  to  which  alone  the  testator  could  have 
obtained  the  renewal,  by  making  it  as  near  the  original 
subject  as  the  rules  of  law  will  allow.  The  language  of  the 
will  seems  to  be  in  substance  this, — the  value  of  a  grant 
at  the  widow's  death  of  a  new  reversionary  lease  of  the 
tenements  comprised  in  the  lease  of  1814,  for  the  term  of 
thirty  years  from  the  expiration  of  that  lease,  at  and  under 
the  same  or  the  like  rent  and  covenants  as  the  rent  and 
covenants  reserved  and  contained  in  the  lease  of  1814,  or 
as  near  thereto  as  the  law  will  allow. 

Then  the  question  will  be,  how  is  this  benefit  to  be  ob- 
tained? It  appears  that  the  Crown  will  not,  in  fact,  grant 
such  a  lease  as  to  be  strictly  a  renewal.  But  it  is  not,  there- 
fore, that  on  the  one  hand  the  legatee  is  to  lose  the  value  of 
the  gift :  nor,  on  the  other,  that  the  parties  entitled  to  the 
stock  are  to  pay  anything  that  they  ought  not  to  pay.  It 
must  be  referred  to  the  Master,  in  the  language  of  the  will, 
to  enquire  what  premium  or  sum  of  money  was  necessary  for 
the  renewal  of  the  Crown  lease  at  that  time,  upon  the  prin- 
ciple that  I  have  stated.  In  order,  however,  not  to  leave 
the  Master  in  a  state  of  uncertainty  as  to  the  opinion  of 
the  Court  with  respect  to  one  part  of  the  case  which  has 
been  agitated  before  me,  I  have  no  hesitation  in  saying, 
that  the  Master  is  not  to  throw  upon  those  who  are  entitled 
to  the  stock  the  burthen  of  performing  the  covenants  for 
repairs,  or  any  analogous  covenant.    It  must  be  taken  into 
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consideration  with  others  in  assessing  the  amount  of  the 
fine,  but  it  is  not  in  any  other  way  to  be  thrown  upon 
those  who  are  entitled  to  the  stock. 


Declare  that  the  £3  per  Cent.  Consols,  which  belonged  to  the  testator 
at  the  time  of  his  death,  are  subject  to  the  payment  to  the  plaintiff  of  such 
premium  or  sum  of  money  as  at  the  decease  of  the  testator's  widow  was 
necessary  for  the  renewal  of  the  lease  of  the  31st  January,  1814,  being 
the  Crown  lease  in  the  will  mentioned.  Refer  it  to  the  Master  to  ascer- 
tain the  amount  of  such  premium  or  sums.  By  the  word  "  renewal,"  the 
Master  is  to  consider  as  intended,  the  grant  at  the  widow's  death  of  a  new 
reversionary  lease  of  the  tenements  comprised  in  the  lease  of  1814,  for  the 
term  of  thirty  years  from  the  expiration  of  that  lease,  at  and  under  the 
same  or  the  like  rent  and  covenants  as  the  rent  and  covenants  reserved 
and  contained  in  the  lease  of  1814,  so  far  as  the  law  would  allow,  or  as 
near  thereto  as  the  law  would  allow. 


June \0th  $ 
14M. 
The  two  exe- 
cutors of  a  tes- 
tator, having 
employed  an 
agent  to  act  for 


Davis  v.  Cripps. 

X  HE  bill  stated  that  Thomas  Lediard  was  for  many  years 

the  attorney  and  solicitor  of  William  Davis,  the  testator 

in  the  pleadings  named ;  that  the  testator  had,  at  differ- 

theminthead-  ent  times,  advanced  and  lent  to  Lediard  various  sums  of 

ministration  of 

their  testator's  money,  for  which  he  took  Lediard's  promissory  note's ;  and 
rowed' money  of  that,  at  the  time  of  his  death,  the  testator  held  four  pro- 
prfvateaccount   mi88017  n°tes  of  Lediard,  the  dates  and  particulars  of 

for  which  they 
gave  him  their 
separate  pro- 
missory notes. 
The  agent  en- 
dorsed these 
notes  over  to 
certain  credi- 
tors of  his  own. 
Upon  a  bill 

filed  by  the  executors  against  the  indorsees  and  the  agent,  praying  for  an  Injunction  to  restrain 
two  separate  actions  brought  by  the  indorsees  against  the  plaintiffs  respectively  on  their  separate 
notes : — Held,  on  demurrer,  that  the  bill  was  not  multifarious,  the  object  of  it  being  also  to 
obtain  an  account  of  all  monies  received  by  the  agent  in  respect  of  the  testator's  estate,  and  to 
establish  an  agreement  (of  which  it  was  alleged  that  the  indorsees  had  notice)  whereby  the 
monies  due  on  the  notes  were  to  be  set  off  against  the  monies  so  received  by  the  agent. 


which  were  set  forth  in  the  bill.  That  previous  to  the  tes- 
tator's death,  there  had  been  various  dealings  and  trans- 
actions between  Lediard,  and  the  plaintiffs  William  and 
Jasper  Davis,  in  the  course  of  which  Lediard  had  lent  to 
the  plaintiffs  various  sums  of  money,  and  that,  on  the 
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footing  of  such  dealings  and  transactions,  the  plaintiffs  had        18-13. 
become  considerably  indebted  to  Lediard  at  the  death  of 
the  testator.    That  the  testator  made  his  will,  by  which, 
after  giving  certain  legacies,  he  bequeathed  the  residue  of 
his  estate  and  effects  to  the  plaintiffs  absolutely  for  their 
own  use  and  benefit,  and  appointed  them  his  executors. 
That  the  testator  died  on  the  5  th  December,  1840,  and 
that  his  will  was  proved  by  the  plaintiffs.    That  after  his 
decease,  the  plaintiffs  employed  Lediard  as  their  attorney, 
and  also  as  their  agent  to  administer  and  wind  up  the 
affairs  of  the  testator.     That,  as  such  agent,  Lediard 
received  large  sums  belonging  to  the  testator's  estate,  and 
paid  the  testator's  funeral  and  testamentary  debts  and 
some  of  the  legacies;  but  that  he  never  came  to  any 
account  with  the  plaintiffs  as  such  agent.    That  from  the 
death  of  the  testator  to  the   18th  February,  1842,  the 
plaintiffs  individually  continued  their  private  dealings  with 
Lediard ;  and  that  Lediard,  during  that  time,  lent  them 
various  sums.    That  on  the   18th  February,  1842,  the 
accounts. between  the  plaintiffs  and  Lediard,  both  in  re- 
spect of  the  plaintiffs  individually,  and  as  relating  to  the 
testator's  estate,  were  open  and  unsettled,  the  plaintiffs 
being,  on  the  former  account,  considerably  indebted  to 
Lediard,  and  Lediard  being,  on  the  latter  account,  con- 
siderably indebted  to  the  plaintiffs ;  and  that,  on  the  above* 
mentioned  day,  an  agreement  was  come  to  between  the 
parties,  with  the  assent  of  the  unpaid  legatees,  that  Lediard 
should,  out  of  his  own  monies,  pay  the  smaller  legacies 
which  were  unpaid;  that  a  certain  appropriation  of  the 
testator's  estate  should  be  made  for  the  larger  ones ;  and 
that  what  was  due  and  owing  from  the  plaintiffs  indivi- 
dually to  Lediard,  should  be  set  off  against  what  should 
remain  due  and  owing  from  him  to  the  plaintiffs  as  exe- 
cutors and  residuary  legatees  of  the  testator.  That  Lediard, 
in  part  performance  of  this  agreement,  paid  some  of  the 
legacies.    That  on  the  12th  July,    1842,  he  was  duly 
VOL.  II.  go  n.  c.  c. 
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1843.  declared  a  bankrupt.  That,  at  the  time  of  the  bankruptcy, 
the  accounts  between  him  and  the  plaintiffs,  on  the  footing 
of  the  agreement,  remained  unsettled;  and  that,  upon 
taking  such  accounts,  a  large  balance  would  be  found  due 
to  the  plaintiffs. 

The  bill  further  stated  that  William  Davis,  being  desirous 
of  ascertaining  the  state  of  his  individual  account  with 
Lediard  in  respect  of  their  dealings,  called  upon  him  for 
a  statement  thereof;  and  that,  on  the  8th  June,  1848, 
Lediard  drew  out  and  delivered  to  him  a  statement  of  the 
loans  and  advances  made  by  him  to  the  plaintiffs.  That  it 
appeared  by  such  statement,  which  the  plaintiff  William 
Davis  approved  and  signed,  that  the  first  of  such  advances 
was  made  on  the  6th  August,  1827,  and  the  last  in  March, 
1842;  and  that  they  were  severally  secured  to  Lediard  by 
notes  of  hand  of  the  plaintiff  William  Davis,  bearing 
various  dates  between  those  respective  days.  (The  dates 
and  amounts  of  the  notes  were  then  set  out  in  the  bill). 
That  at  the  time  the  plaintiff  signed  this  statement,  the 
several  notes  of  hand  were  produced  and  shewn  to  him  by 
Lediard,  and  that  they  had  not  then  been  indorsed  to  any 
persons  or  person. 

The  bill  further  stated  that  Messrs.  Cripps  &  Co.  were 
the  bankers  of  the  plaintiffs  as  the  executors  of  the  tes- 
tator, and  had  also  been  the  bankers  of  Lediard ;  and  that 
the  receipts  and  payments  of  Lediard,  as  agents  to  the 
plaintiffs,  had  been  made  through  their  banking-house. 
That  since  the  bankruptcy  of  Lediard,  Cripps  &  Co.,  al- 
leging themselves  to  be  indorsees  from  Lediard  of  the  notes 
of  hand  so  given  to  him  by  the  plaintiff  William  Davis, 
had  brought  an  action  against  him  to  recover  the  amount 
of  the  notes ;  and  they  had  also,  as  indorsees  of  a  certain 
note  alleged  to  have  been  given  by  the  plaintiff  Jasper 
Davis  to  Lediard,  brought  their  action  against  that  plaintiff 
on  that  note. 
The  bill  charged,  that  if  these  notes  were  ever  indorsed 
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to  Cripps  &  Co.  by  Lediard,  it  was  without  consider-  1943. 
ation;  and  that,  when  they  were  indorsed,  Cripps  &  Co. 
had  full  notice  of  or  reason  to  believe  the  terms  of  the 
agreement  of  February,  1842,  and  of  Lediard  being  con- 
siderably indebted  to  the  plaintiffs  on  the  balance  of  all 
accounts  between  him  and  them ;  and  that  the  notes  were 
indorsed  to  Cripps  &  Co.,  by  Lediard,  on  the  eve  of  and 
in  contemplation  of  his  bankruptcy,  and  in  order  to  defeat 
the  rights  of  the  plaintiffs  under  the  agreement  of  the  18th 
February,  1842. 

The  bill,  which  was  filed  against  Cripps  &  Co.,  Lediard, 
and  the  assignees  under  Lediard' s  bankruptcy,  prayed  that 
the  agreement  of  the  18th  February,  1842,  might  be  declared 
binding  on  Lediard ;  that  it  might  be  ascertained,  by  all 
necessary  and  proper  accounts,  what  at  the  time  of  Lediard's 
bankruptcy  was  due  and  owing  from  him  to  the  plaintiffs 
on  account  of  the  testator's  assets,  and  what  was  due  to 
him  from  the  plaintiffs  individually,  on  account  of  their 
private  dealings  with  him;  and  that  what  was  due  and 
owing  on  each  account  respectively  might  be  set  off  against 
the  other ;  and  that  if  it  should  appear  that  what  was  due 
from  the  plaintiffs  exceeded  what  was  due  from  Lediard, 
the  notes  of  hand  of  the  plaintiffs,  if  properly  indorsed  to 
Cripps  &  Co.,  mightst  and  as  a  security  to  them  for  the 
balance;  but  if  the  contrary  should  appear,  then  that  the 
plaintiffs  might  be  at  liberty  to  prove  for  any  balance 
which  might  be  due  to  them  from  the  bankrupt's  estate ; 
and  that  the  assignees  might  be  directed  to  set  apart  a 
proper  portion  of  the  assets  of  the  bankrupt  to  answer  the 
dividends  under  such  proof;  and  that  the  defendants  Cripps 
&  Co.  might  be  restrained,  by  injunction,  from  prose- 
cuting the  said  actions  on  the  notes,  and  from  commencing 
any  other  actions,  &c.,  and  for  general  relief. 

The  defendants,  the  bankers,  demurred  for  want  of  equity 
and  multifariousness.  They  also,  ore  tenus,  demurred  for 
want  of  parties,  the  legatees  with  whose  assent  the  agree- 
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1843.        ment  of  the  18th  February  was  alleged  to  have  been  entered 
into,  not  being  parties  to  the  suit, 

Mr.  Russell  and  Mr.  Parry,  for  the  demurrer,  said  that 
the  objection  for  multifariousness  applied  to  misjoinder  of 
plaintiffs:  and  here  there  was  such  misjoinder,  for  the 
matter  of  two  actions  was  included  in  one  bill.  It  would 
probably  be  said  that  this  objection  was  cured  by  the  alle- 
gation as  to  the  contract  of  the  18th  February,  1842.  But 
it  was  not  alleged  that  that  contract  was  of  a  joint  nature. 
ScUvidge  v.  Hyde  (a),  Moses  v.  Lewis  (b). 

Mr.  Cooper  and  Mr.  Hislqp  Clarke,  for  the  bill. 

The  Vice-chancellor  said,  that,  upon  the  question  of 
parties,  he  must  consider  the  agreement  as  one  simply  be- 
tween the  executors  and  Lediard.  The  mere  allegation 
that  the  legatees  assented  to  the  agreement  and  acquiesced 
in  it  did  not  make  them  parties  to  it;  and  although  it  ap- 
peared that  Lediard  was  a  trustee  for  one  of  the  legatees, 
yet  upon  the  true  construction  of  the  agreement,  Lediard 
must  be  considered  as  a  party  to  it  solely  as  a  debtor  and 
creditor,  and  not  as  a  trustee.  It  was  not  necessary, 
therefore,  that  the  legatees  should  be  made  parties  to  the 
suit. 

Upon  the  question  of  general  equity  his  Honour  was  of 
opinion  that  the  alleged  agreement  for  set-off,  the  alleged 
proceedings  of  the  bankers  after  notice  of  the  agreement, 
and  the  probability  of  complication  in  the  accounts  were 
sufficient  to  support  the  bill,  even  though  the  matters  in- 
cluded in  it,  or  some  of  them,  might  possibly  be  a  good 
defence  at  law  to  the  actions. 

As  to  the  objection  for  misjoinder,  his  Honour  said  that 
neither  of  the  plaintiffs  could  file  a  bill  to  have  accounts 

(a)  Jac.  151.  (b)  12  Price,  502. 
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taken  of  the  testator's  estate  without  making  the  other  a 
defendant.  They  were  executors ;  and  that  circumstance, 
independently  of  the  other  facts  of  the  case,  rendered  the 
bill  maintainable  in  its  present  shape. 

June  \0th. 

The  demurrer  having  been  overruled,  the  defendants  put  A  bill  sought 
in  their  answers.    The  plaintiffs  then  took  exceptions  to  course  of  deal- 
the  answer  of  the  bankers  for  impertinence  in  respect  of  "^J^^6 
the  greater  portion  of  the  matter  contained  in  the  first  £.,  ">  which 

...  .  .  the  plaintiffs 

part  of  the  schedule  to  the  answer.    The  exceptions  were  became  in- 
taken  in  a  form  similar  to  that  made  use  of  in  Wagstaff  v.  ^^J^  on 

Bryan  (a).  account,  and 

9       v  he,  as  agent  for 

The  Master  certified  the  answer  to  be  impertinent  in  all  the  administer. 
the  points  excepted  to,  and  directed  the  defendants  to  S*  testator^ 
pay  the  plaintiffs  the  costs  of  the  reference  consequent  J^Sd tothe 
thereon,  pursuant  to  the  22nd  general  order  of  the  21st  plaintiffs, »» 

-r*  i        100Q  the  testator's 

December,  1833.  executors  and 

The   defendants,  the  bankers,  then   excepted  to  the  tees  ^d  the  * 
Master's  certificate,  and  their  exceptions  now  came  on  for  b^00"^ 

'  *  that  an  arree- 

argument.  ment  having 

been  entered 
into  for  a 
set-off  of  these  respective  claims,  C.  &  Co.,  who  were  the  bankers  both  of  the  plaintiffs  as 
executors,  and  of  L.,  with  full  knowledge  of  the  agreement  and  of  the  accounts  being  open 
and  unsettled,  and  that  a  large  sum  of  money  would  be  coming  to  the  plaintiffs  on  a  balance 
of  all  accounts  between  them  and  L.,  became  the  indorsees  of  certain  promissory  notes 
given  by  the  plaintiffs  to  L.  for  securing  the  sums  due  from  them  to  him.  The  bill  (which 
prayed  an  injunction  to  restrain  proceedings  at  law  on  the  notes)  then  contained  various  minute 
inquiries  as  to  what  dealings  and  transactions  had  taken  place  between  L.  and  the  plaintiffs ; 
whether  the  defendants  were  not  the  bankers  of  both  parties,  and  whether  payments  on  the  ex- 
ecutorship account  were  not  made  through  them ;  whether,  by  a  certain  written  statement 
mentioned  in  the  bill,  it  would  not  appear  that  the  loans  to  the  plaintiffs  were  made  on  certain 
days  during  a  certain  period,  or  at  some  other  and  what  times ;  whether  the  accounts  between 
the  parties  were  not  open  and  unsettled,  or  how  otherwise ;  and  whether  a  large  sum,  or  what 
sum  of  money  was  not  due  from  L.  to  the  plaintiffs,  or  how  was  the  contrary  made  out.  The 
defendants  by  their  answer  denied  notice  of  the  agreement,  and  stated  their  belief  that  such 
alleged  agreement  never  existed.  In  order  to  meet  the  inquiries  contained  in  the  bill,  and 
also  to  assist  them  in  shewing  that  there  were  no  open  and  unsettled  accounts  between  the 
parties,  or,  if  there  were,  that  the  amount  of  monies  due  from  the  plaintiffs  to  L.  exceeded  the 
amount  due  to  them  from  him — they  set  out,  in  hac  verba,  in  a  schedule  to  their  answer,  the 
before-mentioned  written  statement,  all  the  promissory  notes  and  all  the  acknowledgments  for 
money  given  by  the  plaintiffs  to  L.,  and  the  whole  of  the  banking  account  of  the  executors  : — 
Held,  that  the  defendants,  the  bankers,  having  been  expressly  called  upon  to  answer  in  this 
minute  manner  as  to  the  accounts  between  the  plaintiffs  and  L.,  the  schedule  to  their  answe 
was  not  impertinent. 

(a)  1  Russ.  &  M.  28 ;  tee  p.  30. 
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1843.  The  interrogating  part  of  the  bill  contained  the  follow- 

ing inquiries : — 

4.  Whether,  previous  to  the  death  of  the  testator,  there 
had  not  been  various,  or  some,  and  what  private  dealings 
and  transactions  between  the  defendant  Lediard  and  the 
plaintiffs  individually;  and  whether,  in  the  course  of  such 
dealings  and  transactions,  Lediard  had  not  advanced  and 
lent  various,  or  some,  sums  of  money  to  the  plaintiffs  in- 
dividually ;  and  whether,  on  the  foot  of  such  dealings  and 
transactions,  the  plaintiffs  individually  were  not  consider- 
ably, and  to  what  extent  respectively,  indebted  to  the  defend- 
ant Lediard  at  the  death  of  the  testator,  or  how  otherwise. 

12.  Whether  the  defendants  Joseph  Cripps,  Frederick 
Cripps,  and  Raymond  Cripps,  do  not  trade  under  the  firm 
of  Messrs.  Cripps  &  Co.,  or  under  some  other,  and  what 
style  or  name ;  and  whether  they  were  not  the  bankers  of 
the  plaintiffs  as  the  executors  of  the  testator,  and  whether 
they  were  not  also  the  bankers  of  the  said  defendant 
Lediard ;  and  whether  the  receipts  and  payments  of  the  said 
Lediard  as  such  agent  as  aforesaid,  were  not  made  through 
the  banking  house  of  the  said  defendants  Messrs.  Cripps  & 
Co.,  or  how  otherwise. 

16.  Whether  the  plaintiff  William  Davis,  being  desirous 
of  ascertaining  the  state  of  his  individual  account  with  the 
defendant  Lediard  in  respect  of  their  private  dealings  and 
transactions,  did  not  call  upon  the  said  defendant  for  a 
settlement  thereof;  and  whether,  on  the  8th  day  of  June, 
1842,  or  at  some  other  and  what  time,  the  said  defendant 
did  not  draw  out  and  deliver  to  the  plaintiff  William 
Davis  a  statement  of  the  loans  and  advances  made  by  him, 
Lediard,  to  the  plaintiff  William  Davis ;  and  whether,  by 
such  statement,  it  did  not  appear  that  the  first  of  such  ad- 
vances was  made  on  the  6th  day  of  August,  1827,  or  at 
some  other  and  what  time;  and  whether  the  last  of  such 
advances  was  made  in  the  month  of  March,  1842,  or  at 
some  other  and  what  time,  or  how  otherwise ;  and  whether 
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tbe  plaintiff,  William  Davis,  did  not  examine  the  said        1843. 
statement  and  approve  of  the   same;  and  whether,  as 
evidence  of  such  approbation,  he  did  not  sign  the  said 
statement,  or  how  otherwise. 

20.  Whether  the  defendant  Lediard  ever,  and  when, 
came  to  any  and  what  settlement  of  accounts  according  to 
the  agreement  of  the  18th  day  of  February,  1842;  and 
whether  the  accounts  between  the  said  defendant  and  the 
plaintiffs  in  respect  of  the  said  testator's  assets,  and  in 
respect  of  the  personal  dealings  and  transactions  between 
the  said  defendant  and  the  plaintiffs  individually,  or  one 
and  which  of  those  accounts,  were  not  open  and  unsettled 
at  the  time  of  the  bankruptcy  of  the  said  defendant,  and 
are  not  now  open  and  unsettled,  or  how  otherwise;  and 
whether  a  large  sum,  or  what  sum  of  money,  was  not  due 
and  owing  from  the  said  defendant  Lediard,  at  the  time  of 
his  bankruptcy,  to  the  plaintiffs,  and  is  not  now  due  and 
owing  to  the  plaintiffs,  from  the  estate  of  the  said  defendant 
Thomas  Lediard,  in  respect  of  the  said  testator's  assets,  or 
how  otherwise ;  and  how  is  the  contrary  made  out ;  and 
whether  such  sum  of  money  does  not  far  exceed  what  is 
due  and  owing  from  both  of  them  to  the  estate  of  the  de- 
fendant Thomas  Lediard,  in  respect  of  the  private  dealings 
and  transactions  between  said  defendant  and  the  plaintiffs, 
or  how  otherwise;  and  how  is  the  contrary  made  out. 

25.  Whether  the  defendants  Messrs.  Cripps  &  Co.  ever, 
and  when,  gave  any  and  what  valuable,  or  any  and  what 
good  consideration,  to  the  defendant  Thomas  Lediard,  for 
such  notes  of  hand  and  promissory  note  as  hereinbefore  in 
that  behalf  mentioned,  or  for  any  or  either  and  which  of 
them ;  and,  if  so,  under  what  circumstances  was  such  con- 
sideration for  the  said  notes  of  hand  and  promissory  note 
and  for  each  and  every  of  them  given ;  and  of  what  precise 
particulars  did  the  consideration  for  the  said  notes  of  hand 
and  promissory  note,  and  for  each  and  every  of  them,  con- 
sist.    [Then  followed  inquiries  founded  on  the  charges  of 
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1843.       notice,   and  the  indorsing  of  the  bills,  on  the  eve    of 
bankruptcy.] 

27.  Whether  what  was  coming  to  the  plaintiff  William 
Davis  from  the  defendant  Lediard  at  his  bankruptcy,  in 
respect  of  the  plaintiff  William  Davis's  share  or  part  of  the 
assets  of  the  testator  in  the  hands  of  the  said  defendant 
Lediard,  is  not  much  more,  and  how  much  more,  in 
amount  than  the  aggregate  of  the  principal  monies  and 
interest  secured  by,  and  alleged  to  be  due  and  owing  upon, 
the  said  notes  of  hand  of  the  plaintiff  William  Davis,  or 
how  otherwise;  and  how  do  the  said  defendants  make  out 
the  contrary. 

By  the  80th  interrogatory,  relating  to  the  defendant's 
possession  of  books,  accounts,  cheques,  receipts,  documents, 
vouchers,  papers  and  writings,  by  which,  as  the  bill  charged, 
the  truth  of  the  several  matters  therein  mentioned  would 
appear,  the  defendants  were  required  to  set  forth  a  list  or 
schedule  and  short  description  of  such  of  the  aforesaid  par- 
ticulars as  were  then  in  their  possession,  &c. 

The  defendants  Cripps  &  Co.  by  their  answer  stated, 
following  the  inquiries  in  the  fourth  interrogatory  of  the 
bill,  that  they  believed  that  previous  to  the  death  of  the 
testator  there  had  been  various  private  dealings,  &c  &c.; 
but  save  as  thereby  appeared  the  defendants  knew  not  and 
were  unable  to  set  forth,  as  to  their  belief  or  otherwise, 
what  private  dealings  and  transactions  had  so  taken  place 
between  the  defendant  Lediard  and  the  plaintiffs  indivi- 
dually, or  to  what  extent  the  plaintiffs  were  respectively  in- 
debted to  the  defendant  Lediard  at  the  death  of  the  tes- 
tator. They  admitted,  in  answer  to  the  twelfth  interro- 
gatory, that  they  did  from  January,  1887,  but  not  other- 
wise for  many  years  previous,  and  up  to  the  month  of 
November,  1841,  carry  on  the  trade  or  business  of  bankers 
in  copartnership  together  at  Cirencester,  under  the  firm  of 
Messrs.  Cripps  &  Co.,  and  that  they  were,  to  the  extent  op* 
pearing  by  the  account  headed  "  The  Executors  of  William 
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Davis"  set  forth  in  the  schedule  thereto,  but  not  further  or  1843. 
otherwise,  the  bankers  of  the  plaintiffs  as  the  executors  of 
the  said  testator,  and  that  they  were  also  the  bankers  of 
the  defendant  Thomas  Lediard;  but,  save  as  appeared  by 
the  last-mentioned  account,  as  the  same  was  set  forth  in  the 
schedule  thereto,  the  defendants  knew  not,  and  were  unable 
to  set  forth  as  to  their  belief  or  otherwise,  whether  the 
receipts  and  payments  of  the  said  Thomas  Lediard,  as  such 
agent  as  aforesaid,  were  made  through  the  banking-house 
of  the  defendants. 

In  answer  to  the  sixteenth  interrogatory,  they  stated  that 
they  believed  that  the  plaintiff  William  Davis  and  the  de- 
fendant Lediard  came  to  an  examination  and  settlement 
of  accounts  on  or  about  the  7th  and  8th  June,  1842,  and 
that  on  those  respective  days  the  plaintiff  William  Davis 
signed  the  respective  accounts,  of  which  true  copies  were  set 
forth  in  the  schedule  thereto;  and  they  believed  that  such 
respective  accounts  were  true  and  correct  accounts,  except, 
&c. :  they  believed  that  the  defendant  Lediard  urged  the 
said  plaintiff  William  Davis  to  come  to  a  settlement  of  ac- 
counts with  him,  and  that  the  said  accounts  were  signed  by 
the  said  plaintiff  after  a  full  and  fair  investigation  of  his 
dealings  and  transactions  with  the  said  defendant  Lediard; 
but  save  as  aforesaid  the  defendants  were  ignorant  of  the 
circumstances  which  led  to  such  accounts  being  drawn  out 
and  signed,  or  on  whose  application  the  same  was  done, 
and,  save  as  aforesaid,  and  as  appeared  by  such  accounts 
as  the  same  were  set  forth  in  the  said  schedule  thereto,  and 
by  the  notes  and  memorandums  written  at  the  foot  thereof 
respectively,  the  defendants  knew  not,  and  were  unable  to 
set  forth  as  to  their  belief  or  otherwise,  whether  the  said 
plaintiff  William  Davis,  being  desirous  of  ascertaining  the 
state  of  his  individual  accounts,  &c.  [following  the  words  of. 
the  sixteenth  interrogatory.] 

In  answer  to  the  twentieth  interrogatory,  they  denied 
that  the  alleged  agreement  of  the  18th  February,  1842, 
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1843.  was  ever  in  fact  made  or  entered  into;  but  if  such  agree- 
ment were  made  or  entered  into,  they  knew  not,  and  were 
unable  to  set  forth,  aa  to  their  belief  or  otherwise,  whether 
the  accounts  between  the  said  defendant  Lediard  and  the 
plaintiffs  &c.  were  open  and  unsettled  at  the  time  of  the 
bankruptcy,  &c.  [following  the  words  of  the  interrogatory.] 
The  defendants  then  proceeded  to  state  that  they  ad- 
vanced to  Lediard,  at  interest,  £1000  on  the  81st  March, 
1840,  on  his  promissory  note  of  that  date,  and  the  further 
sum  of  £850  on  the  2nd  May,  1842,  on  his  promissory 
note  of  that  date,  and  that  these  sums  and  interest  were 
still  due  and  owing  to  them,  and  that  they  took  and  re- 
ceived the  notes  of  hand  mentioned  in  the  bill  and  the 
account  of  the  8th  June,  and  the  vouchers  evidencing  other 
advances  by  Lediard  to  the  plaintiffs,  in  or  towards  pay- 
ment of,  or  for  better  securing  the  said  sums  of  £1000, 
£350,  and  interest;  and,  save  as  aforesaid,  they  were  un- 
able to  set  forth  as  to  their  belief  or  otherwise,  whether  they 
ever,  and  when,  gave  any  or  what  valuable  consideration, 
&c.  [following  the  words  of  the  twenty-fifth  interrogatory.] 
They  then  denied  the  charges  of  the  bill  as  to  notice,  and 
as  to  the  indorsement  to  them  on  the  eve  of  the  bank- 
ruptcy of  Lediard.  They  then  stated  that  the  several  notes 
of  hand  of  the  plaintiff  William  Davis,  the  account  of  the 
8th  June,  1842,  and  the  vouchers,  were  delivered  to  them 
by  Lediard  on  the  9th  June,  1842,  and  that  all  the  notes 
of  hand  except  three  were  then  indorsed  by  Lediard.  They 
then  averred  as  follows: — And  these  defendants  believe 
that  the  said  plaintiff  William  Davis  stood  justly  indebted 
to  the  said  defendant  Thomas  Lediard  on  the  8th  June, 
1842,  in  the  several  sums  of  money  mentioned  and  com- 
prised in  the  said  account  or  statement  of  that  date,  set 
forth  in  the  scliedule  hereto,  other  than  and  over  and  above 
the  several  advances  or  sums  of  money  for  or  in  respect  of 
which  the  said  notes  of  hand  were  respectively  given,  in 
respect  of  which  the  said  actions  have  been  brought ;  and 
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such  several  other  sums  are  still  due  from  said  plaintiff  1843. 
William  Davis,  and  these  defendants  are  entitled  to  receive 
the  same  as  the  assignees  or  holders  of  the  said  account  of 
8th  June,  1842,  and  of  the  said  vouchers  evidencing  such 
last-mentioned  advances,  such  vouchers  being  written  un- 
dertakings or  acknowledgments  signed  by  said  plaintiff 
William  Davis  in  respect  thereof  respectively,  and  which 
undertakings  or  acknowledgments,  together  with  the  said 
account  of  the  8th  June,  1842,  were  delivered  to  this  de- 
fendant Raymond  Cripps,  for  himself  and  these  other  de- 
fendants his  copartners,  by  said  defendant  Thomas  Lediard 
as  aforesaid,  on  or  about  9th  June,  1842,  and  previous  to 
his  bankruptcy,  and  the  act  upon  which  it  was  founded; 
and  save  as  aforesaid  and  as  herein  mentioned,  in  regard  to 
these  defendants  being  unable  to  set  forth  whether  the  said 
defendant  Thomas  Lediard  was  indebted  to  said  testator, 
these  defendants  know  not,  and  are  unable  to  set  forth,  as 
to  their  belief  or  otherwise,  whether  what  was  coming,  &c 
[following  the  words  of  the  27th  interrogatory.] 

The  defendants  stated  that  the  book  containing  the  bank- 
ing account  was  in  daily  use  for  the  purpose  of  winding  up 
their  business  as  partners  in  a  joint  stock  banking  company, 
and  could  not  be  removed  without  great  inconvenience,  and 
they  insisted  that  they  were  not  bound  to  produce  or  part 
with  any  of  the  notes  or  securities  mentioned  in  the  sche- 
dule to  their  answer. 

The  first  part  of  the  schedule  contained  the  following 
matters  (set  forth  in  hoc  verba),  in  respect  of  which  th3 
Master  had  certified  the  answer  to  be  impertinent : — 

The  accounts  referred  to  in  the  answer  to  the  16th  in- 
terrogatory.    [See  ante,  p.  439.] 

A  statement  as  to  which  of  the  items  in  the  accounts 
were  secured  by  the  promissory  notes  of  the  plaintiff  Wil- 
liam Davis,  mentioned  in  the  bill,  and  which,  by  his  writ- 
ten undertakings  or  acknowledgments,  referred  to  in  the 
answer.     [See  ante,  p.  440.] 
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1843,  Copies  of  all  the  promissory  notes  of  the  plaintiff  Wil- 

liam Davis,  and  of  the  promissory  note  of  Jasper  Davis, 
mentioned  in  the  bill,  and  of  all  the  undertakings  and 
acknowledgments  of  the  defendant  William  Davis,  men- 
tioned in  the  answer. 

The  banking  account  referred  to  in  the  defendants1  an- 
swer to  the  12th  interrogatory.     [See  ante,  p.  438.] 

Copies  of  cheques  given  by  Lediard  to  the  bankers,  on 
the  executors'  account,  in  favour  of  the  plaintiff  William 
Davis. 

The  second  part  of  the  schedule  (which  was  not  excepted 
to)  contained  a  list  of  all  the  documents  in  the  defendants1 
possession  relating  to  the  matters  of  the  suit. 

Mr.  Russell  and  Mr.  Parry,  for  the  exceptions,  referred 
to  Parker  v.  Fairlie  (a),  Lowe  v.  Williams  (b),  and  Norway 
v.  Rowe  (c).  [The  Vice-chancellor  mentioned  White  v. 
Williams  (d)  and  Christian  v.  Taylor  (e).] 

Mr.  Cooper  and  Mr.  Hislop  Clarke,  in  support  of  the 
Master's  certificate,  contended,  that  the  schedule  was 
framed  in  a  prolix  and  oppressive  manner,  and  that  it 
would  have  been  sufficient  to  have  simply  referred  to  the 
documents  there  set  out  without  copying  them  verbatim; 
Slack  v.  Evans  (/),  Byde  v.  Masterman  (g). 

The  Vice-Chancellor,  (after  intimating  that  he  would 
not  call  for  a  reply  unless,  upon  a  further  examination  of 
the  papers  in  the  cause,  he  should  think  it  necessary). — 
I  do  not  say,  or  intimate,  that  this  case  has  occupied 
too  long  a  time  in  argument,  but  the  length — the  proper 

(a)  1  S.  &  S.  295 ;  Turn.  &  R.  (d)  S  Ves.  193. 

362.  (*)  11  Sim.  401. 

(6)  2  S.  &  S.  574  ;  see  1  Y.  &  (/)  7  Price,  278,  n. 

C.  118.  (j)  Cr.  &  Ph.  265. 

(c)  1  Mer.  347. 
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length— of  the  argument,  obviously  gives  rise  to  two  re*  1843. 
marks:  one,  that  (irregularity  being  out  of  the  question) 
it  seems  difficult  to  consider  that  matter  prolix  or  oppres- 
sive, which  it  requires  so  long  a  time  to  argue  to  be 
prolix  or  oppressive :  another,  that  those  who  originally 
introduced  and  established  the  rule  of  referring  answers 
for  impertinence  by  reason  of  a  prolix  or  oppressive  sche- 
dule, could  hardly,  in  my  judgment,  contemplate  a  case 
which  would  render  such  an  argument,  as  that  which  has 
just  been  concluded,  necessary. 

The  Court,  in  cases  of  impertinence,  ought,  before  ex- 
punging the  matter  alleged  to  be  impertinent,  to  be  es- 
pecially clear  that  it  is  such  as  ought  to  be  struck  out  of 
the  record,  for  this  reason — that  the  error  on  one  side  is 
irremediable,  on  the  other  not.  If  the  Court  strikes  it  out 
of  the  record,  it  is  gone,  and  the  party  may  then  have  no 
opportunity  of  placing  it  there  again :  whereas,  if  it  is  left 
on  the  record,  and  is  prolix  or  oppressive,  the  Court,  at  the 
hearing  of  the  cause,  has  power  to  set  the  matter  right  in 
point  of  costs.  That  consideration  has  been  alluded  to  by 
Lord  Eldon'm  Parker  v.  Fairlie  and  other  cases.  It  ought 
to  be  clear  to  demonstration  that  the  matter  complained 
of  is  impertinent,  before  that  which,  if  wrong  is  irremedi- 
able, is  done. 

Here  the  plaintiffs,  being  sued  at  law  by  the  bankers, 
raise  three  points.  First,  they  say  that  the  bankers  had 
notice  of  such  arrangement  as  they,  the  plaintiffs,  made 
with  Lediard;  but  that  the  arrangement  with  Lediard  was 
this — that  whereas,  Lediard  was  a  debtor  to  the  estate  of 
which  the  plaintiffs  were  the  legatees,  and  whereas  Lediard 
was  a  creditor  of  the  legatees  severally  on  their  private 
accounts,  the  demands  should  be  set  off  against  each  other, 
and  the  whole  should  be  blended  in  one  account. 

The  bill,  raising  that  case,  does  not  admit  the  state  of 
the  accounts  as  far  as  the  bankers  are  concerned — does 
not  say  that  the  nature  of  the  account  is  immaterial,  but 
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raises  for  the  purpose  of  discovery  all  the  three  points : — 
1st,  the  quantum  of  debt  due  to  the  plaintiffs  from  Lediard ; 
2d,  the  quantum  due  to  him  from  the  two  plaintiffs;  8d9 
notice  of  the  agreement.  Every  one  of  these  points  is  in 
issue  between  the  plaintiffs  and  the  bankers  for  the  pur- 
pose of  discovery ;  whereas,  as  to  them,  the  plaintiffs  might 
as  to  discovery  have  confined  themselves  to  the  agreement 
and  notice  of  it.  They  have  not  done  so.  '  They  ask  a 
statement  as  to  all  items  going  to  the  account,  and  con- 
clude with  this  prayer :  that  it  may  be  ascertained  by  all 
neceuary  and  proper  account*  what  was  due  and  owing  be- 
tween the  parties  at  the  time  of  Lediard's  bankruptcy ; 
and  that,  if  it  shall  appear  &c.  [His  Honour  here  read  the 
prayer  of  the  bill.]  They  then  ask  for  general  relief; 
which  may  possibly  be  extended  to  the  relief  that  the  docu- 
ments, or  any  of  them,  may  be  ordered  to  be  delivered  up. 
Now,  I  find,  upon  the  statements  of  the  bill,  that  there 
are  six  questions  which  the  bankers  are  called  upon  to 
answer,  which  form  the  ground-work  of  the  present  con- 
tention. [His  Honour  here  read  and  commented  upon 
the  several  interrogatories  set  out,  ante,  pp.  486,  etseq.  He 
noticed,  in  the  4th  interrogatory,  the  expression,  "  some 
and  what  private  dealings  and  transactions/'  and  the  ab- 
sence of  the  word  "what"  in  connexion  with  the  words 
"  sums  of  money/'  He  also  observed,  in  reference  to  that 
and  other  interrogatories,  that  he  had  never  considered 
the  words  "  how  otherwise"  to  be  merely  impertinent.  He 
thought  that  those  words  ought  to  have  some  meaning  and 
operation,  and  that  they  had  some  meaning  and  operation 
here.  Referring  to  the  16th  and  20th  interrogatories,  he 
said  that  the  object  of  them  was,  in  part,  to  establish  that 
the  accounts  were  open  and  unsettled  at  the  time  of 
Lediard's  bankruptcy:  whereas  it  was  the  defendants'  case 
that  they  were  not  open  or  unsettled;  the  defendants, 
therefore,  were  entitled  to  shew  upon  their  answer  what 
was  necessary  to  support  that  view.    And  with  respect  to 
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that  part  of  the  interrogatories  by  which  it  was  inquired  1843. 
whether  a  large  sum  of  money  was  not  due  to  the  plaintiffs 
from  the  bankrupt's  estate,  and  whether  it  did  not  far 
exceed  what  was  due  from  them  to  that  estate,  and  how 
the  contrary  was  made  out,  the  defendants  had  no  alter- 
native but  submission.  His  Honour  then,  after  noticing 
the  expression,  "short  description,"  made  use  of  in  the 
inquiry  for  documents,  upon  which,  however,  he  said  that 
it  was  not  necessary  to  give  any  opinion,  proceeded :]  Now, 
considering  the  nature  and  extent  of  these  inquiries — 
considering  the  words  of  reference  in  the  defendants' 
answer  to  the  schedule,  and  the  qualification  with  which 
they  state  the  knowledge  of  those  circumstances  of  which 
they  do  not  state  that  they  have  a  perfect  knowledge — 
and  considering  the  proceedings  at  law — my  impression 
is,  that  if  the  case  of  Parker  v.  Fairlie  had  not  existed,  I 
should  have  thought  this  schedule  not  impertinent ;  but 
combining  all  these  circumstances  with  the  observations  of 
one  of  the  greatest  men  who  ever  sat  in  the  Court  of  Chan- 
cery, I  must  state  it  as  my  opinion,  with  great  deference, 
however,  to  the  opinion  of  the  learned  Master  who  has  taken 
a  different  view  of  the  case,  that  the  schedule  should  be 
permitted  to  stand.  Unless,  therefore,  my  opinion  should 
undergo  any  alteration  upon  a  further  examination  of  the 
pleadings,  the  exceptions  must  be  allowed  and  the  de- 
posit returned ;  reserving  the  question  what  ought  to  be 
done  with  the  costs  of  the  matter  alleged  to  be  imper- 
tinent. 

The  Vice-Chancellor. — I  have  again  considered  the  June  14/A, 
papers  in  this  case,  and  I  continue  of  opinion  that  I  ought 
to  allow  the  exceptions  to  the  report,  without  prejudice  to 
the  question,  what,  at  any  future  stage  of  the  cause,  ought 
to  be  clone  as  to  the  costs  occasioned  by  the  matter  alleged 
to  be  impertinent.  It  is  unnecessary  to  repeat  the  obser- 
vations which  I  made  on  the  case  during  the  argument 
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1843.  and  at  its  conclusion.  But  I  may  add  to  them  two 
remarks — the  first,  that  some,  though  not  all,  of  those 
interrogatories  in  the  bill  which  form  part  of  the  grounds 
of  my  opinion,  may  be  thought  to  be  answered  by  the 
defendants,  not  with  a  reference  to  the  first  part  of  the 
schedule,  or  with  a  qualification  from  it,  but  absolutely .  It 
seems  to  me,  however,  that  to  treat  those  passages  of  the 
answer  literally,  as  if  not  qualified  by  the  first  part  of  the 
schedule,  would  impute  to  the  defendants  inaccuracy  and 
incorrectness  not  intended  by  them,  and  would  not  be 
consistent  with  a  fair  and  candid  interpretation  of  the 
whole  answer  taken  together.  I  therefore  cannot  so  treat 
them.  Secondly,  to  adhere  to  the  opinion  of  the  learned 
and  experienced  Master,  from  whose  judgment  I  differ  with 
so  much  distrust  of  my  own,  would  render  the  answer 
insufficient — a  circumstance,  I  agree,  very  far  indeed  from 
conclusive,  but,  still,  whether  that  was  or  was  not  the  main 
object  of  the  reference,  (upon  which,  if  I  have  an  opinion, 
I  need  not  state  it),  a  circumstance  not  altogether  to  be 
disregarded. 

I  may  further  say,  that  the  Master  probably  could 
not  make  that  species  of  reservation,  on  the  subject  of 
costs,  which  I  have  thought  it  right,  following,  (though 
not,  in  my  decision,  solely  relying  on)  Parker  v.  Fairlie, 
to  make. 
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.   Bull  v.  Birkbeck.  March  18M. 

BJufy  1st. 
Y  the  will  and  codicil  of  Robert  Ellis  certain  freehold  Equitable  ten- 

ant  for  life  of 

and  copyhold  estates  in  the  county  of  Norfolk  were  devised  copyholds, 
to  trustees  in  trust  for  the  testator's  daughter,  Elizabeth  {^h  con- 
Hodson,  the  wife  of  Thomas  Hodson,  for  life,  for  her  sole  ******?* 

J  cial  provision 

and  separate  use,  with  remainder  to  her  children  and  their  for  the  payment 
heirs,  in  such  parts  and  proportions,  manner  and  form  as  admission,  died 
she  should,  notwithstanding  her  coverture,  by  will  appoint.  ^Sen^and 
The  codicil  declared  that  the  receipt  or  receipts  of  the  tes-  foes  incurred 

*  r  ontheadmis- 

tators  daughter,  notwithstanding  her  coverture,  should  sum  of  a  trustee 
from  time  to  time  be  a  sufficient  discharge  to  the  trustees,  By  her  will  she 
and  any  future  trustees  thereafter  by  them  appointed,  in  1^"*  ettate 
and  about  the  execution  of  the  trusts  therein  contained,  t°  her  daughter 

for  life  for  her 

and  in  case  either  of  the  trustees  thereby  appointed,  should  separate  use, 
refuse  to  act,  it  should  be  lawful  for  the  continuing  trustee,  decease  to  her 
with  the  consent  of  the  testator's  daughter,  to  appoint  one  JjJJJ*^  J££e 
other  trustee  to  act  with  him  in  the  trusts  &c.,  and  that  her  husband 
each  trustee  should  be  answerable  only  for  his  own  separate  took  estates  in 
acts,  deeds,  receipts  and  disbursements,  and  should  be  re*  J^TOpyhoids : 
imbursed  all  costs,  charges  and  expenses  attending  the  —  #*'<*.  that, 

having  regard 

execution  of  the  trusts  therein  contained.  No  special  to  the  frame  of 
provision  was  made  for  the  expenses  attending  the  ad-  whicTthe'ten- 
mission,  from  time  to  time,  of  the  trustees  to  the  copy-  JJJjjjjS^JS 

holds.  the  interest 

which  the  par* 

After  the  death  of  the  testator,  Mrs.  Hodson  received  the  ties  entitled  to 
rents  and  profits  of  the  testator's  real  estates  to  her  se-  esoStook  m 
parate  use.     She  had  several  children,  all  of  whom,  except  tb£JJ?1Ttite 
Elizabeth,  died  in  her  lifetime  without  issue.    Elizabeth  tenant  for  life, 
married,  in  Mrs.  Hodson's  lifetime,  the  Rev.  Edward  Bull,  the  "fees  was 
and  bad  seyeral  children.  SESJfS. 

Mrs.  Hodson  having,  under  the  wills  of  her  father  and  corpus  of  the 

personal  estate 

mother,  powers  of  appointment  over  considerable  personal  of  the  tenant 
estate,  and  being  possessed  of  a  large  separate  property  of  husband  o/th© 
her  own,  by  her  will  appointed  and  bequeathed  all  that  ^Jj*^0011' 

YOL.  II.  H  H  N.  C  C        the  residue. 
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1843.  property  to  Henry  Birkbeck  and  Clement  William  Un- 
thank, whom  she  also  nominated  her  executors,  in  trust 
for  her  daughter  Elizabeth  Ball  for  her  life,  for  her  separate 
use,  and  after  her  decease,  for  the  benefit  of  her  children. 

She  made  no  appointment  of  the  real  estate,  bat  upon 
the  marriage  of  Mr.  and  Mrs.  Bull,  it  was  settled  upon 
them  for  their  lives  with  remainder  to  their  children.  She 
died  in  November,  1840,  leaving  Mr.  and  Mrs.  Boll,  and 
their  children,  all  of  whom  were  infants,  surviving  her. 

In  the  lifetime  of  Mrs.  Hodson,  the  trusts  of  the  real 
estates  had  become  vested  in  Birkbeck  and  Unthank,  the 
same  persons  as  were  named  executors  and  trustees  under 
her  wilL  Mr.  Unthank  was  admitted  to  the  copyholds, 
and  the  amount  of  the  sums  required  for  fines,  fees,  and 
stamps,  on  his  admission,  was  £255.  That  sum  was  never 
paid  by  Mrs.  Hodson,  and  the  steward  of  the  manor 
threatened  to  bring  his  action  against  Unthank  to  recover 
the  amount. 

The  present  suit  having  been  instituted  on  behalf  of  the 
infant  children  of  Mr.  and  Mrs.  Bull  against  Mrs.  Hodson's 
executors  (a),  and  against  the  father  and  mother  of  the  plain- 
tiffs, for  the  purpose  of  having  the  personal  estate  of  Mrs. 
Hodson  administered  and  the  residue  secured,  and  the  usual 
decree  having  been  made,  and  various  sums  of  money  having 
been  paid  by  the  executors  into  Court  on  account  of  the 
assets  of  the  testatrix,  a  petition  was  presented  on  the  part 
of  Mr.  and  Mrs.  Boll,  praying  that  the  before-mentioned 
sum  of  £255  might  be  paid  out  of  the  assets  of  the  testatrix, 
in  case  the  Court  should  be  of  opinion  that  she,  as  tenant 
for  life  of  the  copyhold,  was  bound  to  pay  the  whole  of  that 


(a)  Administration  was  granted  profits  of  the  real  estate  of  Mn. 

to  the  executors,  limited  to  the  re-  Hodson,  due  at  the  time  of  her  de- 

sidue  of  the  personal  estate  of  Ro-  cease,  and  also  all  savings  and  ac- 

bert  Ellis,  and  the  residue  of  the  cumulations  arising  out  of  the  sepa- 

estate  of  Mary  Ellis,  the  mother  of  rate  estate  and  effects,  and  of  which 

Mrs.  Hodson,  and  the  rents  and  she  had  a  right  to  dispose. 
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snrn;  otherwise,  that  it  might  be  referred  to  the  Master  to        1843. 
settle  the  proportions  of  that  sum  which  ought  respectively 
to  be  borne  by  her  estate,  and  the  party  entitled  to  the  in- 
heritance. 

Mr,  Wigram  (with  whom  was  Mr.  Vesey  Dawson),  for 
the  petitioners,  referred  to  Greenwood  v.  Evans  (a). 

Mr.  Kenyon  Parker  and  Mr.  CoUyer  for  the  trustees. 

Mr.  Wright  for  the  plaintiffs. 

The  Vice -Chancellor  directed  a  reference  to  the 
Master  to  enquire  whether,  under  the  circumstances  stated 
in  the  petition,  it  would  be  fit  and  proper  and  for  the  be- 
nefit of  the  parties  interested  in  the  personal  estate  of  the 
testatrix,  Elizabeth  Hodson,  that  any,  and  (if  any)  what, 
part  of  the  copyhold  fines  and  fees,  in  the  petition  men- 
tioned, should  be  paid  out  of  the  corpus  of  such  personal 
estate.  The  Master  to  be  at  liberty  to  state  any  circum- 
stances relating  to  such  enquiry  specially,  and  to  include 
the  result  of  such  enquiry  in  his  general  report. 

The  Master  made  his  report,  and  thereby  stated  his  Julyltt. 
opinion  to  be,  that  having  regard  to  the  question,  whether 
under  the  will  of  Robert  Ellis  the  said  Elizabeth  Hodson, 
the  testatrix,  was  not  bound  to  pay  the  whole  of  the  copy- 
hold fines  and  fees  in  the  petition  mentioned,  or  assuming 
that  upon  the  true  construction  of  the  said  will  it  should 
be  held  that  she  was  not  bound  to  pay  the  whole  thereof, 
then,  having  regard  to  the  interest  which  the  parties  who 
were  entitled  to  the  said  copyhold  estates  took  in  the  per- 
sonal estate  of  the  said  testatrix,  and  to  the  difficulties  in 

(a)  4  Beav.  44  ;  see  Piasters  v,  Abbott,  2  M.  &  K.  97. 
H  H  2 
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1843.        ascertaining  in  what  proportion  and  by  whom  the  said 
""bull-'       copyhold  fines  and  fees  were  properly  payable,  it  would  be 
v.  fit  and  proper  and  for  the  benefit  of  the  parties  interested 

in  the  personal  estate  of  the  said  testatrix,  that  one-third 
part  of  the  said  copyhold  fines  and  fees  should  be  paid  out 
of  the  corpus  of  such  personal  estate,  the  said  Edward  Bull 
having  undertaken  to  pay  the  remaining  two-third  parts 
thereof. 

Upon  the  cause  coming  on  for  hearing  for  further  di- 
rections, 

The  Vice-chancellor  enquired  whether  the  personal 
attention  of  the  Master  had  been  called  to  the  question  as 
to  the  copyholds  ? 

.Upon  being  assured  that  such  was  the  case,  his  Honour 
decreed  in  conformity  with  the  report,  that  one-third  of 
the  sum  of  £255  due  for  fines  and  fees  on  admission  to  the 
copyholds  should  be  raised  by  sale  of  a  sufficient  part  of 
the  consols  standing  to  the  credit  of  this  cause,. and  be  paid 
to  the  defendants,  the  trustees,  the  defendant  Edward  Bull 
consenting  to  pay  the  other  two-thirds;  the  sum  so  paid  to 
be  applied  in  payment  of  such  fines  and  fees. 
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1843. 

Davenport  v.  Bishop?.  iW 

JjY  an  indenture  dated  the  22nd  December,  1818,  and  *n  * settlement 

made  m  con- 
made  between  Eleanora  Roberts  of  the  first  part,  Samuel  temptation  of  a 

Davenport  of  the  second  part,  and  E.  T.  Beynon  and  Tho-  "^J^  and 

mas  Bishopp  of  the  third  part,  reciting  that  Eleanora  ^^^T6" 

Roberts  was  under  the  will  of  her  father  seised  of  a  manor  each  other  and 

with  the  trus- 

and  certain  other  real  estate  for  her  life,  and  was  under  tees,  that  if  B., 
the  will  of  her  uncle,  Francis  Cheselden,  entitled  to  one  ^"should 
moiety  of  his  residuary  personal  estate  expectant  on  the  durin**hcb 
decease  of  her  uncle  Nedham  Cheselden,  the  value  of  come  seised  or 
which  moiety  was  estimated  at  £4000,  and  was  also  pos-  Jetted  to°any 
sessed  of  other  personal  estate,  and  was  in  expectation  of  JJ^SionJfbT 
becoming  entitled  to  or  possessed  of  other  property,  real  or  any  devise,  gift, 
personal,  or  both ;  and  reciting  an  intended  marriage  be-  her  favour,  or 
tween  Eleanora  Roberts  and  Samuel  Davenport,  and  that  pro^^' ra 
upon  the  treaty  for  such  marriage  it  had  been  agreed  that  ^^JJjf"11 
the  said  real  and  personal  property  should  be  settled  as  after  she  should 
thereinafter'  mentioned ;  and  further  reciting  that  it  had  seised  or  pos- 
been  also  agreed  upon  the  said  treaty  by  and  between  the  JJf^tied60 
said  Eleanora  Roberts  and  Samuel  Davenport  that  if  any  thereto,  be  con- 

i    '  i  ii-i-i  .  veyed  and  as- 

other  property,  real  or  personal,  should  at  any  time  or  sured  to  such 
times  thereafter  be  left  or  given  to  the  said  Eleanora  ^p^p^es  as 
Roberts,  or  should  descend  or  come  to  her  by  heirship,  B.  should  ap- 

'  *  *'    point,  and  in 

distribution  or  otherwise,  the  same  should,  according  to  default  of  ap. 

pointment  to 
B.  for  life, 
with  remainder  to  A.  for  life,  with  remainder  to  the  children  of  B. ;  and  if  there  should  be 
no  children  or  child  of  B.  living  at  the  death  of  the  survivor  of  A.  and  B.,  then  to  the 
me  of  M.  L.f  the  niece  of  B.,  her  heirs,  executors,  administrators,  and  assigns.  The  mar- 
riage took  effect,  and  during  the  coverture,  real  property  descended  on  B.,  which  was  not 
settled  in  pursuance  of  the  covenant.  Some  years  afterwards  B.  died,  without  issue,  and  with- 
out having  made  any  appointment,  leaving  C.  her  heir-at-law.  In  a  suit  instituted  by  A.  against 
C,  and  the  trustees  of  the  settlement,  to  enforce  the  performance  of  the  covenant:— i/eW,  that  in 
order  to  satisfy  the  terms  of  the  marriage  contract,  the  covenant  must  be  carried  into  execution 
in  toto  /  and  therefore  not  only  that  the  limitation  to  A.  for  his  life,  but  that  the  ultimate  limi- 
tation to  M.  L.,  though  a  stranger  to  the  settlement,  must  take  effect. 

If  two  parties  for  valuable  consideration  enter  into  a  contract  of  which  one  of  the  stipulations 
is  solely  for  the  benefit  of  a  third  person,  who  is  a  stranger  to  the  contract,  and  from  whom  no 
consideration  moves,  it  is  not  competent  to  either  of  the  contracting  parties  afterwards  to  object 

»«***»»  s/^./ui 

/  ;%  tyr: 

?.?,&'.  J2S. 
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1843.        the  nature  thereof,  be  settled  and  vested  in  trustees  in  such 

Davenport   manner  **  thereinafter  mentioned  in  that  behalf:  It  was 

„    p-  witnessed  &c     Then  followed  a  conveyance  of  the  real 

Bishopp.  " 

estate  to  the  trustees  upon  trust  for  the  separate  use  of  the 
intended  wife  during  her  life,  and  an  assignment  of  the 
personalty  upon  trust  for  the  intended  husband  and  wife 
for  their  lives,  and  afterwards  for  the  children  of  the  mar- 
riage. If  there  should  be  no  children,  the  sum  of  £2000, 
part  of  the  said  sum  of  £4000,  was  to  be  transferred  to  the 
husband  or  his  representatives;  the  residue  to  the  wife,  if 
she  survived  her  husband,  if  not,  according  to  her  appoint- 
ment; and  in  default  of  appointment,  to  such  person  or 
persons  as  at  the  time  of  her  death  would  have  been  her 
next  of  kin  if  she  had  died  sole  and  without  having  been 
married. 

The  settlement  then  after  various  usual  clauses  con- 
tained the  following:  And  it  is  hereby  declared  and  agreed 
by  and  between  the  said  Eleanora  Roberts  and  Samuel 
Davenport,  and  each  of  them  the  said  Eleanora  Roberts  and 
Samuel  Davenport,  doth  hereby,  for  herself  and  himself, 
and  her  and  his  heirs,  executors  and  administrators,  cove- 
nant, declare,  and  agree,  with  and  to  the  said  E.T.  Beynon 
and  Thomas  Bishopp,  their  heirs,  executors  and  adminis- 
trators, that  if  the  said  marriage  shall  take  effect,  and  the 
said  Eleanora  Roberts  shall  at  any  time  or  times  hereafter, 
during  the  said  intended  coverture  between  her  and  the 
said  Samuel  Davenport,  become  seised,  or  possessed  of,  or 
entitled  to,  any  property,  either  real  or  personal,  by  any 
devise,  gift,  or  bequest  in  her  favour  or  otherwise,  such 
property  shall,  within  six  months  after  she  shall  become  so 
seised  or  possessed  thereof  or  entitled  thereto  respectively, 
be  granted,  conveyed,  assigned  and  released  or  otherwise 
assured  to  the  said  E.  T.  Beynon  and  Thomas  Bishopp, 
their  heirs,  executors,  administrators  and  assigns,  accord- 
ing to  the  nature  and  tenure  thereof  respectively,  or  unto 
such  other  person  or  persons,  his  or  their  executors,  ad- 
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ministrators  and  assigns,  as  the  said  Eleanora  Roberts  shall  ^  1843 
appoint,  so  and  in  such  sort,  manner,  and  form,  as  that  the 
same,  respectively,  shall  be  limited  to  such  uses,  intents  and 
purposes,  as  she  the  said  Eleanora  Roberts  (notwithstanding 
her  said  intended  coverture)  shall  by  deed  or  will  direct, 
limit,  appoint^  give,  devise  or  bequeath  the  same:  and  for 
want  of,  and  until,  such  direction,  limitation,  appointment, 
gift;  devise,  or  bequest,  to  the  use  of  the  said  Eleanora 
Roberts  and  her  assigns,  for  her  life,  for  her  own  sole,  se- 
parate and  peculiar  use  and  benefit,  independent  of  her 
husband,  and  not  to  be  subject  to  his  debts  or  control,  and 
that  her  receipt  alone,  notwithstanding  her  said  intended 
coverture,  shall  be  a  sufficient  discharge  for  the  rents, 
issues,  profits,  dividends,  and  proceeds  of  such  property, 
respectively,  in  the  usual  manner  in  such  cases;  and  from 
and  after  the  decease  of  the  said  Eleanora  Roberts,  to  the 
use  of  the  said  Samuel  Davenport  and  his  assigns  for  his 
life,  and  from  and  immediately  after  his  decease,  to  the  use 
of  all  and  every  the  children  of  the  said  Eleanora  Roberts 
and  their  respective  heirs,  executors,  administrators  and 
assigns,  in  equal  shares  (if  more  than  one),  as  tenants  in 
common,  and  not  as  joint-tenants,  and,  if  only  bile  such 
child,  to  the  use  of  that  child  wholly,  his  or  her  heirs, 
executors,  administrators  and  assigns :  but  if  there  shall 
be  no  such  child  or  children,  or  descendant  of  any  such 
child  or  children,  living  at  the  decease  of  the  survivor  of 
them  the  said  Eleanora  Roberts  and  Samuel  Davenport, 
then  to  the  use  of  her  niece  Mary  Jane  Weltden  Lucas,  her 
heirs,  executors,  administrators  and  assigns  for  ever. 

The  marriage  took  effect  soon  after  the  date  of  the  set- 
tlement. 

Mary  Jane  Weltden  Lucas,  named  in  the  settlement, 
was  the  only  child  of  Mary  Jane  Weltden  Lucas,  after- 
wards Mary  Jane  Weltden  Bishopp,  the  sister  of  Mrs. 
Davenport.     She  died  in  1823,  unmarried. 

Nedham  Cheselden,  the  uncle  of  Mrs.  Bishopp  and  Mrs. 
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1843.  Davenport,  by  his  will,  dated  the  9th  April,  1818,  gar* 
Davenport  an<*  devised  all  his  real  estates  unto  the  Rev.  S.  W.  Pochin, 
"•  his  heirs  and  assigns,  to  hold  the  same  to  the  use  of  his 

(the  testator's)  wife  Jane  Cheseklen  (since  deceased)  for 
her  life,  with  remainder  to  the  use  of  bis  niece  Mary  Jane 
Weltden  Bishopp  and  her  assigns  for  her  life,  remainder 
to  the  use  of  Mary  Jane  Weltden  Lucas,  daughter  of  the 
said  Mrs.  Bishopp  by  her  former  husband,  and  her  assigns 
for  her  life,  with  remainder  to  the  use  of  the  said  W. 
Pochin  and  his  heirs  during  the  life  of  the  said  Mary  Jane 
Weltden  Lucas,  in  trust  to  support  the  contingent  remain- 
ders, with  remainder  to  the  use  of  his  the  testator's  own 
right  heirs  for  ever. 

At  the  death  of  Nedham  Cheselden,  who  died  without 
ever  having  had  issue,  Mrs.  Bishopp  and  Mrs.  Davenport 
were  his  co-heiresses  at  law. 

Mrs.  Davenport  died  in  1839,  without  issue,  and  with- 
out having  exercised  any  power  of  appointment  under 
the  settlement,  leaving  Mrs.  Bishopp  her  sole  heiress- 
at-law. 

The  bill  was  filed  by  Samuel  Davenport  against  Mrs. 
Bishopp,  E.  T.  Beynon,  who  was  the  surviving  trustee  of 
the  settlement,  and  the  heirs  of  Mary  Jane  Weltden  Lucas ; 
and  it  prayed  that  the  defendant  Mrs.  Bishopp,  as  the  sole 
heiress-at-law  of  Mrs.  Davenport,  might  be  decreed  speci- 
fically to  perform  the  covenant  of  Mrs.  Davenport  con- 
tained in  the  settlement,  and  to  convey  the  estates  devised 
by  the  will  of  Nedham  Cheselden,  so  as  to  vest  one  moiety 
thereof,  subject  to  Mrs.  Bishopp's  life  interest  therein,  in 
the  surviving  trustee  of  the  settlement,  to  the  uses  ex- 
pressed in  the  covenant.  The  bill  also  prayed  relief  in 
respect  of  one  moiety  of  the  personal  estate  of  Francis 
Cheselden  (a). 

The  defendant  E.  T.  Beynon  having  died  after  the  com- 

(a)  As  to  this,  see  post,  p.  463. 
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mencement  of  the  suit,  it  was  revived  against  the  devisees         1843. 
of  his  trust  estates. 
The  cause  now  came  on  for  hearing. 

Mr.  Russell  and  Mr.  RandeU,  for  the  plaintiffs. 

Mr.  Cooper  and  Mr.  Metcalfe,  for  the  defendant  Mrs. 
Bishopp. — We  concede  that  the  plaintiff  is  entitled  to  a 
life  estate  in  the  lands  in  question ;  but  we  submit  that  the 
heirs-at-law  of  Miss  Lucas,  being  mere  volunteers,  take 
no  interest.  In  order  to  support  limitations  in  marriage 
settlements  in  favour  of  collaterals,  there  must  be  a  stipula- 
tion on  the  part  of  the  father  of  the  settlor,  raising  a  consi- 
deration in  their  behalf.  In  most  of  the  cases,  the  father, 
having  an  interest  in  the  land  and  being  a  party  to  the 
settlement,  has  stipulated  in  favour  of  his  younger  children 
or  grandchildren ;  and  on  that,  ground  the  limitations  to 
those  parties  have  been  supported :  Vernon  v.  Vernon  (a), 
Osgood  v.  Strode  (b),  Stephens  v.  Trueman  (c),  Goring  v. 
Nash  (a).  But  the  marriage  consideration  alone  will  not 
support  limitations  to  collaterals.  In  Sutton  v.  Chet- 
toynd  (e),  it  was  held,  that  a  covenant  in  marriage  articles 
in  favour  of  a  mere  stranger  could  not  be  supported.  The 
same  rule  must  apply  to  a  covenant  in  favour  of  a  remote 
collateral.  In  Clayton  v.  Lord  JVilton  (/),  a  limitation  in 
favour  of  such  a  party  was  supported;  but  merely  as 
standings  between  two  valid  limitations.  In  Johnson  v. 
Legard  (g),  Lord  Eldon  considered  the  limitations  in  favour 
of  the  brothers  of  the  settlor  to  be  merely  voluntary;  and 
the  case  of  Cotterell  v.  Homer  (h)  supports  that  view. 

Then,  supposing  the  covenant  in  favour  of  Miss  Lucas 

(a)  2  P.  W.  594.  (/)  6  M,  &  S.  67,  n. 

(b)  Id.  245.  (?)  Turn.  &  R.,  281;  see  p. 

(c)  1  Vex.  sea.  73.  293. 

(d)  3  Atk.  186.  (A)  7  Jurist,  544. 

(e)  3  Mer.  249. 
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1843.  to  have  been  merely  voluntary,  or  founded  merely  on  a 
meritorious  and  not  a  valuable  consideration,  this  Court 
will  not  carry  it  into  execution :  DiUony.  Cqgpin  (a),  Jef- 
ferys  ▼.  Jefferys  (A),  Holloway  v.  Headington  (c) ;  which 
cases  may  be  considered  as  overruling  the  doctrine,  though 
not  the  decision,  in  EUis  v.  Nimmo  (d). 

Mr.  Swanston  and  Mr.  Amphlett,  for  the  heirs-at-law  of 
Mary  Jane  Weltden  Lucas. — First  assume  these  defendants 
to  be  volunteers.  There  is  no  case  in  which  the  right  of 
collateral  relations  has  been  defeated  as  between  them  and 
other  volunteers.  InHale  y^iami^(e),  Lord  Northington 
said  that  the  consideration  of  marriage  runs  through  all 
the  limitations  of  the  settlement;  and,  but  for  the  inter- 
vention of  a  common  recovery,  his  Lordship  would  have 
supported  a  limitation  in  favour  of  a  grandson  of  the  uncle 
of  the  settlor.  In  Sutton  v.  Chetwyndj  all  that  Sir  William 
Grant  decided  was  this— that  not  every  limitation  in  a 
marriage  settlement  is  protected  and  rendered  valuable  by 
the  consideration  of  marriage.  In  the  House  of  Lords, 
that  case  seems  to  have  been  argued  on  a  different  point, 
namely,  whether  Sir  William  Pulteney,  the  father  of  Lady 
Bath,  was  not  a  purchaser  for  the  benefit  of  Sir  Richard 
Sutton  (/).    It  may  be  remarked  that  Sir  Richard  Sutton 

(a)  4  Myl.  &  C.  647.  interest  in  consideration  of  the  set- 

(b)  Cr.  &  Ph.  138.  dement  agreed  to  be  made  by  her; 

(c)  8  Sim.  324.  and  his  relinquishment  was  a  con- 

(d)  Rep.  t.  Sugd.  333.  sideration  sufficient  to  support  all 

(e)  2  Eden,  292.  the  limitations  in  the  articles.— 

(f)  See  Turn.*  R.  296 ;  and  H.  This  was  evidently  the  intention  of 
L.  Appeal  Cases,  Vol.  25,  Part  4,  Sir  W.  P.,  in  order  that  the  copy- 
p.  558.  The  following  were  the  hold  estate  in  question  should  be 
printed  reasons  for  the  appel-  settled  so  as  to  go  according  to  the 
lant : —  limitations  in  the  will  of  Mrs.  Fran- 

1.  Because  Sir  W.  Palteney  and  ces    Pulteney,    under  which    the 

his  daughter,  Lady  Bath,  had  each  principal  part  of  the  estates  com- 

of  them  an  interest  in  the  estates  prised  in  the  articles  had  come  to 

comprised  in  the  said  articles  of  himself  and  his  daughter, 

settlement,  and  he  relinquished  his  2.  Because  this  is  a  case  of  arti- 
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was  not  alluded  to  by  the  articles,  and  that  the  volunteer, 
who  claimed  under  him,  was  plaintiff  in  the  suit.  In  the 
present  case  we  do  not  call  the  Court  into  activity.  We 
«ome  in  under  the  shadow  of  the  plaintiff.  The  question 
here  is,  (and  that  is  sufficient  to  distinguish  this  case  from 
Sutton  y.Chetwynd),  who  has  the  most  equity,  the  plaintiff 
claiming  under  a  solemn  covenant  made  upon  his  marriage, 
or  those  claiming  under  the  wife,  who  seek  to  defeat  that 
equity  ?  If  the  plaintiff  has  any  equity  to  have  the  articles 
executed  in  his  favour,  they  must  be  executed  in  toto. 
Even  in  Sytton  v.  Chetwynd  it  seems  clear  that  if  the  articles 
had  been  performed  by  a  court  of  equity  in  the  lifetime  of 
the  countess  and  her  husband,  they  must  have  been  wholly 
executed.  In  Ocring  v.  Nash,  Lord  Hardwicke  felt  the  dif- 
ficulty as  to  a  partial  execution  of  the  articles.  Newstead 
v.Searle*(a). 

But,  secondly,  the  defendants  are  not  in  reality  volun- 


1843. 


Davenport 
v. 

BlflHOPP. 


clea  made  in  consideration  of  mar- 
riage, where  no  creditor  or  pur- 
chaser for  a  valuable  consideration 
is  concerned  in  resisting  the  per- 
formance.— The  Countess  of  Bath 
did,  by  her  will,  recite  the  articles 
in  question,  and  (though  no  set- 
tlement pursuant  to  them  was  ever 
made)  appointed  her  personal 
estate,  as  in  pursuance  and  execu- 
tion of  the  power  covenanted  to  be 
reserved  to  her,  to  persons!  who 
were  mere  volunteers;  and  the 
Court  of  Chancery,  on  a  bill  filed 
by  one  of  those  appointees  against 
the  personal  representatives  of  Sir 
James  Pulteney,  who  survived  his 
wife,  the  said  Countess  of  Bath, 
decreed  that  these  appointees  were 
entitled.  It  would  be  difficult  to 
distinguish  the  cases. 

3.  Because,  if  the  articles  had 
been  performed  by  equity  in  the 


lifetime  of  the  Countess  and  her 
husband,  they  must  have  been  exe- 
cuted in  toto, 

4.  Because  the  appellant  has  a 
right  to  bring  an  action  for  breach 
of  covenant  in  the  names  of  the 
trustees  of  the  articles  and  equity 
to  prevent  circuity  of  action,  will 
perform  the  articles  in  specie. 

The  printed  reason  for  the  re- 
spondents was  in  these  terms  :— 

Because  the  appellant,  not  being 
within  the  consideration  of  the 
aforesaid  articles  for  a  settlement 
made  upon  the  marriage  of  the 
Countess  of  Bath  has  no  right  to 
call  upon  a  court  of  equity  for  a 
specific  performance  of  these  arti- 
cles against  her  heirs. 

The  decision  in  the  Court  below 
was  affirmed. 

(a)  1  Atk.  265. 
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teers.  The  question  is,  not  so  much  whether  Miss  Lucas, 
by  virtue  of  relationship  to  the  wife,  was  within  the  mar- 
riage consideration,  as  whether  she  was  within  the  contract 
of  the  parties.  It  is  a  question  of  fact  whether  the  parti- 
cular limitation  was  part  of  the  marriage  contract.  Is 
there  any  reason  to  suppose  that  a  benefit  to  Miss  Lucas 
was  not  contemplated  by  the  parties — that  it  did  not  ex- 
pressly form  part  of  their  stipulations  ?  Her  relationship 
is  at  least  fair  presumptive  evidence  that  it  did.  In  Vernon 
v.  Vernon,  the  limitation  to  the  brothers  of  the  settlor  were 
supported  on  the  ground  that  the  settlor  by.  the  act  of 
joining  in  the  settlement  became  purchaser  for  them. 
Holford  v.  HoJford(a).  In  Johnson  v.  Legard,  where  the 
limitation  to  the  brothers  and  sisters  of  the  husband  were 
considered  merely  voluntary,  it  was  a  settlement  of  the 
husband's  own  land;  and  the  Court  must  have  thought 
lhat  the  wife  was  hardly  interested  in  that  matter.  On 
the  other  hand,  in  Clayton  v.  Lord  Wilton,  the  wife  might 
well  have  consented  that  her  daughters  should  be  post- 
poned to  the  sons  of  a  second  marriage,  though  not  to  a 
stranger.  In  the  decision  of  these  two  cases  it  was  pro- 
bably thought  that  circumstances  did  not  exist  in  the  one, 
and  did  exist  in  the  other,  sufficient  to  bring  the  party 
within  the  marriage  contract. 

Lastly,  as  this  is  a  contract  under  seal,  it  is  not  neces- 
sary to  resort  to  the  doctrine  in  Ellis  v.  Nimmo.  The  right 
of  the  trustees  to  bring  an  action  on  the  covenant,  gives  the 
Court  ground  for  decreeing  the  specific  performance  of  it : 
Vernon  v.  Vernon,  Stephens  v.  Trueman,  Beard  v.  Nut  t hall  (b), 
Williamson  v.  Codrington  (c),  Colman  v.  Sarrel  (d). 

Mr.  TUlotson  appeared  for  other  parties. 

Mr.  Russell  in  reply. 

(a)  1  Ch.  Ca.  216.  (c)  1  Vez.  sen.  511. 

(6)  1  Vera.  427.  (d)  3Bro.C.  CU2;  lVes.jun.50. 
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The  Vice -Chancellor. — The  bill  in  this  case  is  filed         1843. 
by  Mr.  Davenport,  for  the  execution  of  the  trusts  of  the 
settlement  made  in  contemplation  of  his  marriage  with 
Miss  Eleanora  Roberts,  afterwards  his  wife.     Part  of  the 
relief  asked  being  the  specific  performance  of  a  covenant  y 

contained  in  the  deed  as  to  property,  that  she  might  ac- 
quire during  the  coverture,  it  was  with  reference  to  this 
covenant  that  my  judgment  was  reserved. 

The  settlement — an  indenture,  dated  the  22nd  Decem- 
ber, 1818,  was  thus: — [His  Honour  here  stated  the  mate- 
rial parts  of  the  settlement.] 

Some  years  after  the  marriage,  Mrs.  Davenport  died 
without  issue,  and  without  having  had  a  child,  as  I  collect; 
and  also  without  having  exercised  any  power  given  to  her 
by  the  settlement. 

During  her  coverture  there  descended  upon  herself  and 
the  defendant,  Mrs.  Bishopp,  as  co-parceners,  the  reversion  ', 
in  fee  expectant  on  the  death  of  Mrs.  Bishopp,  in  certain 
freehold  estates.  Though  Mrs.  Davenport's  share  in  this 
reversion  is  admitted  to  have  been,  or  has  scarcely  been 
argued  not  to  have  been,  and  I  think  certainly  was,  affected 
by  the  covenant  for  settling  future  property,  and,  though 
the  descent  took  place  some  years  before  her  death,  no 
settlement  or  conveyance  was  ever  made  of  it,  and  it  con- 
sequently descended  legally  at  ber  death  on  Mrs.  Bishopp, 
as  Mrs.  Davenport's  sole  heiress-at~law. 

Mrs.  Bishopp,  admitting  that,  if  the  covenant  bound  this 
property,  Mr.  Davenport  is  entitled  to  have  it  settled  upon 
him  for  life,  (subject  of  course  to  her  life-interest),  yet 
contends,  that  the  heirs  of  Miss  Lucas,  the  niece,  can,  as 
Miss  Lucas  was,  as  it  is  said,  a  volunteer,  claim  nothing,  and 
that  the  covenant  is,  in  effect,  to  have  no  operation  beyond  -; . 
Mr.  Davenport's  life  interest;  while  the  heirs  of  Miss  Lucas, 
on  their  side,  claim  the  full  performance  of  the  covenant. 
This  is  the  question  of  which  I  am  now  to  dispose. 

It  may  be  observed  that  Mr.  Nedham  Cheselden,  the 
ancestor  from  whom  this  reversion  descended  on  the  two 
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ladies,  having  died  much  more  than  six  months  before  the 
decease  of  Mrs.  Davenport,  the  covenant  with  the  trustees 
was  consequently  broken  in  her  lifetime;  and  that,  whether 
Mrs.  Bishopp,  who,  as  the  heiress  of  Mrs.  Davenport,  has 
legally  assets  by  descent,  is  or  is  not  liable  to  be  sued  at 
law  upon  the  covenant,  that  is,  whether  the  covenant  with 
the  trustees  is  joint  and  several,  or  joint,  or  several,  Mr. 
Davenport,  I  apprehend  is  certainly  so  liable;  nor,  as  far 
as  I  am  aware,  is  there  any  equity  to  restrain  the  surviving 
trustee  of  the  settlement,  or  his  representative,  from  pro- 
ceeding at  law,  either  against  Mr.  Davenport  or  the  heiress 
of  Mrs.  Davenport,  for  the  benefit  of  Miss  Lucas's  heirs, 
upon  the  covenant,  as  long  as  the  covenant  remains  not 
folly  performed. 

The  surviving  trustee  of  the  settlement,  or  his  represen- 
tative, may  be  thought  to  be  a  trustee  of  the  covenant  for 
the  benefit  both  of  Mr.  Davenport  and  of  the  heirs  of  Miss 
Lucas.  If,  without  giving  Mr.  Davenport,  to  the  extent  of 
his  life  interest,  the  benefit  of  the  covenant  in  this  suit,  I 
were  to  allow  the  covenant  to  be  made  the  subject  of  an 
action,  or  of  actions,  I  conceive  that  the  damages  recover- 
able would  be  upon  an  estimate  of  the  value  of  hia  interest 
and  theirs  also.  Could  it  be  right  to  give  him  relief  in 
equity,  by  way  of  specific  performance,  as  to  his  life  in- 
terest, which  I  think  the  Court  bound  to  do,  and  leave  an 
action  or  actions  to  be  brought  as  to  the  interest  only  of 
Miss  Lucas's  heirs?    It  seems  to  me  not. 

These  considerations,  however,  which  appear  to  deserve 
attention,  are  not  all.  I  apprehend  that  if  two  parties,  in 
contemplation  of  a  marriage  intended,  and  afterwards  had 
between  them,  or  for  any  other  consideration  between 
themselves  coming  under  the  description  of  "valuable," 
have  entered  into  a  contract  together,  in  which  one  of  the 
stipulations  made  by  them  is  a  stipulation  solely  and  merely 
for  the  benefit  of  a  third  person,  that  third  person  being 
even  a  stranger  in  blood  to  each,  a  stranger  to  the  contract, 
and  a  person  from  whom  not  any  valuable  or  meritorious 
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consideration  moves,  has  moved,  or  is  to  move,  it  cannot,-  1843, 
generally  speaking,  be  competent  to  one  party  to  the  con- 
tract, or  to  those  representing  that  party  in  estate,  to  say 
to  the  other  party  to  the  contract,  "  whatever  may  be  your  \ 
wishes,  whether  you  assent  or  dissent,  that  stipulation  shall 
go  for  nothing,  or  shall  not  have  effect  given  to  it."  The 
two  parties  to  the  contract  having  made  the  stipulation 
with  each  other,  mutual  assent  must  generally  be  requisite 
to  dissolve  that  which  by  mutual  assent  was  created.  With 
the  question  between  them,  the  gratuitousness  of  the  pro* 
vision  towards  the  stranger,  as  far  as  the  stranger  is  con- 
cerned, seems  generally  to  have  little  or  nothing  to  do. 

In  the  present  case,  the  settlement  was  the  joint  act 
of  Mr.  and  Mrs.  Davenport:  the  covenant  is  between 
themselves  as  well  as  with  the  trustees;  and  not  only 
does  it  not  appear  that  either  he  or  she  ever  dissented 
from  the  full  performance  of  the  covenant,  or  objected  to 
it,  but  Mr.  Davenport's  bill  in  the  cause,  and  the  argument 
of  his  counsel  at  the  bar,  demand  its  unrestricted  fulfilment. 

Again,  I  am  struck  by  the  circumstance  that  the  cove- 
nant, which,  by  the  way,  extends  to  all  Mrs.  Davenport's 
children — not  merely  to  her  children  by  Mr.  Davenport— 
comprises  personal  as  well  as  real  estate.  If  the  covenant 
is  to  fail,  except  as  to  Mr.  Davenport's  life  estate,  there 
being  no  issue  of  Mrs.  Davenport,  the  personal  estate,  if 
any,  expressed  to  be  affected  by  it,  must,  I  suppose,  belong 
to  Mr.  Davenport  as  his  wife's  administrator,  or  as  entitled 
to  be  so.  That  could  hardly  be  right.  But  is  the  covenant 
to  have  one  operation  as  to  freehold  and  another  as  to 
personal  property?  That  would  scarcely  seem  proper.  If 
the  ultimate  limitation,  instead  of  being  in  Miss  Lucas's 
favour,  had  been  in  favour  of  the  person  or  persons  who, 
at  the  decease  of  the  survivor  of  Mr.  and  Mrs.  Davenport, 
should  answer  the  description  of  her  heir-at-law  or  next  of 
kin,  would  not  that  have  been  effectual?  Mrs.  Bishopp's 
counsel  have  thought  it  prudent  to  avoid  admitting  that 
it  would,  and  they  probably  would  not  have  deemed  it 
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1843.  safe  to  admit,  if  Mrs.  Davenport,  after  her  marriage, 
and  in  the  lifetime  of  Mr.  Nedham  Cbeselden,  had  ex- 
ecuted her  power  of  appointment  oyer  this  property 
voluntarily,  that  is,  without  valuable  consideration,  by 
deed,  the  validity  or  efficacy  of  such  a  disposition.  On 
the  whole,  it  appears  to  me  that,  as  a  settlement  of  this 
reversion,  made  in  Mrs.  Davenport's  lifetime,  if  one  had 
then  been  made,  must  have  been  conformable  to  the  cove- 
nant (including,  of  course,  her  unexercised  power) ;  so, 
under  the  circumstances  of  the  case,  it  ought  now  to  be 
made  in  the  same  manner. 

It  has  not  been  argued  that  the  circumstance  of  Miss 
Lucas's  death,  which  happened  after  the  marriage,  having 
happened  in  the  lifetime  of  Mr.  N.  Cbeselden,  is  material. 

Upon  Johnson  v.  Legard,  Sutton  v.  Chetwynd,  ElUs  v. 
Nbnmo,  and  a  recent  case  of  Doe  v.  Rolfe  (a),  it  is  not 
necessary,  if  it  would  be  proper,  for  me  to  express  any 
opinion.  My  present  decision,  not  resting  upon  either  of 
those  cases,  may,  I  apprehend,  well  stand  consistently 
with  each  of  them.  I  may,  perhaps,  however,  be  allowed 
to  say  of  Sutton  v.  Chetivynd,  the  settlement  in  question 
in  which  case  is  not  fully  stated  in  Mr.  MerwaUfs  Report, 
that,  had  the  plaintiff  there  not  been  Sir  R.  Sutton  (whose 
position  has  been  argued  to  be  analogous  to  that  of  Miss 
Lucas),  but  had  the  plaintiff  been  a  contracting  party,  or 
the  representative  of  a  contracting  party,  to  the  settlement, 
the  result  might  possibly  have  been  different.  "  It  is  ge- 
nerally true,"  as  was  said  by  Lord  Longdate  in  Colyear  v. 
Lady  Mulgrave  (4),  "  that  when  two  persons,  for  valuable 
consideration,  between  themselves  covenant  to  do  some 
act  for  the  benefit  of  a  mere  stranger,  that  stranger  has 
not  a  right  to  enforce  the  covenant  against  the  two,  al- 
though each  one  might  as  against  the  other/' 

In  thanking  the  bar  for  their  arguments  in  this  cause, 
I  ought  particularly  to  mention  that  of  Mr.  Ampklett. 

(a)  8  Ad  &  £11.  650.  (6)  2  Keen,  98. 
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Another  question  in  this  cause  arose  upon  the  construe-        1843. 
tion  of  the  will  of  Francis  Cheselden.  Davenport 

By  his  will,  dated  the  25th  March,  1815,  Francis  Chesel-       „   «• 

Bmhopp. 

den  gave  and  bequeathed  the  residue  of  his  personal  estate, 
after  the  decease  of  his  wife,  upon  trust  to  pay  the  interest  queathed  the 
and  proceeds  thereof  to  Nedham  Cheselden  for  his  life ;  J^J^d  estate 
and,  after  his  decease,  the  testator  bequeathed  the  said  affcer  thfeh^~ 
trust-money  or  property  unto  all  the  children  of  the  said  wife  upon  trust, 
Nedham  Cheselden,  in  equal  shares,  as  he  should  by  deed  terest7and  pro- 
or  will  bequeath  or  appoint  the  same ;  and,  in  case  the  n!  for  Me^and 
said  Nedham  Cheselden  should  die  without  leaving  lawful  after  hia  de* 

°  cease,  the  testa- 

issue,  the  testator  gave  and  bequeathed  the  said  trust-  tor  bequeathed 

money  or  property  unto  his,  the  testator's,  nieces,  Mary  mon^  unt0  all 

JaneWeltden  Lucas  (afterwards  Bishopp)  and  Eleanora  ^said^in 

Roberts,  (afterwards  Davenport),  daughters  of  his  sister,  equal  shares; 

and,  m  case  N« 

Mary  Roberts,  to  be  equally  divided  between  them,  share  should  die 
and  share  alike;  and,  if  either  of  his  said  nieces  should  Jawfanssne?"5 
depart  this  life  without  issue,  then  he  gave  and  bequeathed  ^  t4^t<j)re_ 
the  part  or  share  of  her  so  dying  to  the  survivor  of  them ;  queathed  the 
.but  if  either  of  them  should  depart  this  life,  leaving  a  child  money  unto  his, 
or  children,  then  the  said  testator  declared  his  will  to  be,  ^ecMM^&E., 
that  such  issue  should  be  entitled  to  his,  her,  or  their  pa-  *<J  **  "P^i* 

99  *        divided  between 

rent's  share.  them,  share  and 

The  moiety  of  Francis  Cheselden's  residuary  personal  [father  of  his 
estate,  to  which,  under  the  foregoing  will,  Mrs.  Davenport  shcuiid^icpart 
was  contingently  entitled,  was  comprehended  in  her  mar-  this  life  without 
nage  settlement  in  the  manner  before  mentioned  (a).    Ac-  gave  and  be. 
cordingly,  upon  the  death  of  Nedham  Cheselden,  who  never  p^rt  o/share  of 
had  any  issue,  the  sum  of  4368/.  11*.  M.  Consols,  which  *«  so  dying  to 

*  9  9  #     the  survivor  of 

constituted  nearly  one  moiety  of  Francis  Cheselden's  resi-  them :— HeitU 

,  *         i    ,        i  *  *hat  toe  words 

duary  personal  estate,  was  transferred  to  the  trustees  of  «  depart  this 
that  settlement.  ««  dcpart  tniS 

life  in  the  life- 
time of  either  of  the  preceding  tenants  for  life;"  consequently,  that  E.,  having  survived  the 
tenants  for  life,  took  an  absolute  interest  in  one  moiety  of  the  residue,  though  she  died  without 
issue  in  the  lifetime  of  M. 

(a)  See  ante,  p.  451. 
VOL.  II.  II  N.  C  C 
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1843.  Upon  the  death  of  Mrs.  Davenport,  her  husband,  the 

Davbnport    pku^ff,  claimed  to  be  paid  the  sum  of  £2000,  mentioned 
>.  in  the  settlement,  out  of  the  4368/.  11*.  5rf.  Consols,  and 

to  receive  the  dividends  on  the  residue  of  that  stock  for  his 
life;  insisting  that,  according  to  the  true  construction  of 
Francis  Cheselden's  will,  one  moiety  of  his  residuary  per- 
sonal estate,  upon  the  death  of  Nedham  Cheselden  with- 
out children,  vested  absolutely  in  Mrs.  Davenport,  and 
became  subject  to  the  trusts  of  the  settlement.  Mrs. 
Bishopp,  on  the  other  hand,  claimed  to  be  absolutely  en- 
titled to  that  moiety,  upon  the  death  of  her  sister  without 
issue. 

Mr.  Russell,  for  the  plaintiff,  observed,  that  the  words 
"  if  either  of  my  said  nieces  shall  depart  this  life  "  meant, 
"  if  either  &c.  shall  depart  this  life  before  she  comes  into 
possession/1  An  absolute  interest  was  given  to  the  nieces 
in  the  first  instance.  The  gift  over,  therefore,  was  only  sub- 
stitutionary, in  the  event  of  either  dying  in  the  lifetime  of 
the  tenant  for  life.  Montagu  v.  Nucella  (a).  [The  Vice- 
Chancellor  referred  to  Lord  Douglas  v.  Chalmer  (ft).] 

The  point  was  not  pressed  on  the  other  side. 

The  Vice-Chancelloe. — My  impression  upon  this  will, 
having  regard  to  all  the  expressions  contained  in  it,  is, 
that  the  words  "  if  either  of  my  said  nieces  shall  depart 
this  life  "  mean,  "  if  either  of  my  said  nieces  shall  depart 
this  life,  living  either  of  the  former  tenants  for  life." 
Neither  of  the  events  here  contemplated  occurred,  and 
therefore  this  interest  will  be  governed  by  the  settlement. 

(a)  1  Russ.  165.  (*)  2  Ves.  juii.  501. 
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MAIR  V.  QUILTEE.  July  llth. 

1  HE  will  of  Mary  Frances  Baronneau  was  partly  in  these  Testatrix  be- 
terms: — I  give  and  bequeath  to  my  son,  Francis  Baronneau,  of  stock  feTtrus- 
and  Matthew  Chalie,  their  executors,  administrators,  and  ^payAc divi- 
assigns,  the  capital  sum  of  £5000,  £4  per  Cent.  Consoli-  dends  thereof 

to  her  grand- 

dated  Bank  Annuities,  upon  trust,  nevertheless,  and  to  daughter  for 
and  for  the  several  intents  and  purposes  hereinafter  men-  he^  decease  in 
tioned,  (that  is  to  say),  as  to  the  sum  of  £2500,  being  one  t™*taf^a^dn' 
moiety  thereof,  in  trust  to  pay,  apply,  and  dispose  of  the  dispose  of  the 
interest,  dividends,  and  annual  proceeds  of  the  said  £2500  among  the 
Bank  Annuities  to  my  grand-daughter  Frances   Helena  ^^d-  * 
Baronneau,  for  the  term  of  her  natural  life,  to  and  for  her  dwghter,  &*xe 

'  and  share  alike, 

sole  and  separate  use  and  benefit,  and  not  to  be  subject  or  at  their  ages  of 
liable  to  the  debts,  control,  or  engagements  of  any  hus-  oTaooneHf 
band  with  whom  she  may  intermarry,  but  to  be  paid  into  ^L\TthU»k 
her  own  proper  hands,  and  her  receipt  alone  from  time  to  proper;  and  in 

.  ,  ,.        ,  •  «,   .      .    ,.       case  the  said 

time,  notwithstanding  her  coverture,  to  be  a  sufficient  dis-  grand  daughter 
charge  to  the  said  trustees  for  the  same;  and  from  and  ^thout  leaving 
after  the  decease  of  my  said  grand-daughter,  then  in  trust  ^J^  ™ 
to  assign,  transfer,  pay,  apply,  and  dispose  of  the  said  capital  leaving  such, 
sum  of  £2500  Bank  Annuities,  and  the  interest  and  divi-  should  die  be. 
dends  to  accrue  due  in  respect  thereof  after  the  death  of  my  ^e^houid 
said  grand-daughter,  unto  and  among  all  and  every  the  become  entitled 

°  °         *  °  "  to  the  trust- 

child  and  children  of  my  said  grand-daughter,  or  for  their  monies,  then  in 

preferment  or  advancement  in  life,  if  more  than  one,  equally  a™d8  transfergthe 

share  and  share  alike,  and,  if  but  one,  to  such  only  child,  ^he  wm°con- 

at  their  or  his  age  or  ages  of  twenty-one  years,  being  a  son  tained  no  clause 

.  ii  iw  s  i_  °*  survivorship 

or  sons,  and  being  a  daughter  or  daughters,  at  such  age  or  among  the 
day  or  days  of  marriage,  which  shall  first  happen,  or  sooner  granddaughter 
if  the  said  trustees  shall  think  proper,  and  for  their  advan-  h?fldekje^ 
tage.    And  in  case  my  said  grand-daughter  shall  happen  whom  seven 

died  in  her 
lifetime,  two 
only  out  of  the  seven  having  attained  twenty-one.    The  four  survivors  attained  twenty-one : — 
Held,  that  the  six  children  who  attained  twenty-one  took  vested  interests  in  the  stock,  and 
that,  upon  the  death  of  their  mother,  the  whole  stock  was  divisible  amongst  them  or  their  repre- 
sentatives, in  six  equal  shares. 

n2 
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1843.  to  die  without  leaving  any  child  or  children,  or,  leaving 
such,  all  of  them  shall  die  before  they  or  any  of  them  shall 
become  entitled  to  the  said  trust-monies,  then  in  trust  to 
assign,  transfer,  and  pay  one  equal  moiety,  or  equal  half 
part,  of  the  said  sum  of  £2500,  and  the  interest  and  divi- 
dends thereof  then  unapplied,  unto  the  said  Francis  Baron- 
neau,  his  executors,  administrators,  or  assigns,  to  and  for 
his  and  their  own  use  and  benefit;  and  as  to  the  sum  of 
£2500,  residue  of  the  said  sum  of  £5000  Consols,  and  also 
as  to  the  remaining  or  other  moiety  of  the  said  first-men- 
tioned sum  of  £2500  Bank  Annuities,  from  and  after  the 
death  of  my  said  grand-daughter  Frances  Baronneau,  and 
failure  of  children  by  her,  in  trust,  &c.  [Then  followed 
certain  trusts  in  favour  of  the  testatrix's  grand-daughter, 
Mary  Ann  Mackenzie.]  And  the  testatrix  devised  and 
bequeathed  all  the  residue  of  her  estate,  whether  real  or 
personal,  unto  her  said  son,  Francis  Baronneau,  his  heirs, 
executors,  and  administrators,  and  appointed  him  and 
Matthew  Chalie  executors  of  her  will. 

The  will  of  the  testatrix  was  duly  proved  by  the  execu- 
tors. In  1812,  Francis  Baronneau  died,  having  by  his 
will  bequeathed  all  his  residuary  personal  estate  to  his  wife, 
Elizabeth  Baronneau,  who,  at  the  institution  of  this  suit,  was 
his  sole  personal  representative. 

Frances  Helena  Baronneau  married  Colonel  Alexander 
Mair,  and  had  by  him  eleven  children,  of  whom  four  only 
survived  their  parents ;  the  other  seven  having  died  in  their 
lifetime,  though  after  the  death  of  the  testatrix,  intestate 
and  unmarried,  and  two  only  of  the  seven,  a  son  and  a 
daughter,  having  attained  the  age  of  twenty-one.  Colonel 
Mair  died  in  1836,  and  Mrs.  Mair  in  1840. 

The  executors  of  Colonel  Mair  took  out  letters  of  ad- 
ministration of  the  personal  estate  of  the  seven  deceased 
children ;  and  in  this  suit,  which  was  instituted  for  the 
purpose  of  having  the  trusts  of  the  will  of  Mrs.  Baronneau 
established  so  far  as  related  to  the  £5000  stock,  they  by 
their  answer  insisted  that  the  children  of  Colonel  Mair 
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took  vested  interests  at  their  birth  in  that  moiety  of  the  1843 
stock  in  which  Mrs.  Mair  had  a  life  interest ;  and  they, 
therefore,  claimed  seven-elevenths  of  that  moiety.  At  the 
hearing,  however,  they  confined  their  claim  to  the  shares 
of  the  two  deceased  children  who  attained  twenty-one ;  the 
other  claimants  of  those  two  shares  being,  on  the  one  hand, 
the  surviving  children,  all  of  whom  had  attained  twenty- 
one,  and  two  of  whom  were  the  plaintiffs  in  the  suit ;  and 
on  the  other  hand,  Elizabeth  Baronneau,  as  representing 
the  residuary  legatee  of  the  testatrix. 

Mr.  Simpkinson  and  Mr.  Evans,  for  the  plaintiffs. 

Mr.  Boyle,  for  a  defendant  in  the  same  interest. 

Mr.  Wigram  and  Mr.  Hall,  for  the  defendant  Elizabeth 
Baronneau,  contended,  that  the  shares  of  the  two  children 
who  attained  twenty-one,  and  died  in  their  parents'  life- 
time, lapsed  to  their  client  as  representing  the  residuary 
legatee  under  the  will  of  the  testatrix;  the  interests  of 
those  children  not  having  been  vested,  and  there  being  no 
clause  of  survivorship  in  the  will  in  favour  of  the  living 
children :  Skey  v.  Barnes  (a),  Cross  v.  Cross  (4). 

Mr.  Spence  and  Mr.  Blunt,  Mr.  Cooper  and  Mr.  Shee, 
appeared  for  other  parties. 

The  Vice-chancellor  was  of  opinion,  that  the  six 
children  of  Mrs.  Mair  who  attained  twenty-one  took  vested 
interests. 

Br  the  decree  (as  drawn  up)  it  was  declared,  that  the  only  children  of 
Frances  Helena  Mair,  who  took  vested  interests  in,  or  who  were  entitled 
to  participate  in,  that  portion  of  the  legacy  of  £5000,  3/.  10*.  per  Cent 
Reduced  Annuities,  the  income  whereof  was,  in  the  first  instance,  given 
to  the  said  Frances  Helena  Baronneau  (afterwards  Mair)  for  her  life,  were 

(a)  3  Mer.  335.  (*)  7  Sim.  201. 
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&c,  [names  of  the  tix  children},  being  those  only  of  the  children  of  the 
said  Frances  Helena  Baronneau  (afterwards  Mair)  who  attained  the  age 
of  twenty-one  years,  and  that  in  the  events  which  have  happened  one 
moiety  of  the  £5000,  SL  10*.  Reduced  Annuities,  standing  in  the  names 
of  the  Accountant- General,  &c.»  is  immediately  divisible  amongst  [names 
of  the  living  children],  and  the  defendants,  David  Williamson,  William 
Fraser  the  younger,  and  George  Tweedie,  as  the  executors  of  Alexander 
Mair,  deceased,  and  as  the  legal  personal  representatives  of  the  said  de- 
ceased children ;  and  that  four  sixth  parts  thereof  are  transferable  in 
manner  following :  that  is  to  say,  one  of  such  last-mentioned  sixth  parts 
to  the  plaintiff  Arthur  Mair;  one  other  of  such  last-mentioned  sixth  parts 
to  the  plaintiff  J.  M.  Mair,  spinster ;  and  the  two  other  of  such  last- 
mentioned  sixth  parts  to  the  defendants  David  Williamson,  William 
Fraser  the  younger,  and  George  Tweedie  Stodart,  as  such  executors  and 
personal  representatives  as  aforesaid.  •        •        •        •        • 


Where  by  a 
settlement  a 
certain  number 
of  persons  are 
appointed  trus- 
tees, and  power 
is  given,  upon 
the  death  or 
retirement  of  a 
trustee  or  trus- 
tees, to  appoint 
any  other  per- 
son or  persons 
to  be  a  trustee 
or  trustees  in 
his  or  their 
room,  the  ap- 
pointment of  a 
greater  than  the 
original  number 
of  trustees  is 
not  a  valid 
exercise  of  the 
power. 


Ex  parte  Davis — In  the  Matter  of  Clark. 

UPON  the  treaty  for  the  marriage  of  the  petitioners, 
Charles  Edward  Davis  and  Catherine  Dorothy,  his  wife, 
which  took  place  at  Sincapore,  in  the  East  Indies,  in  Ja- 
nuary, 1821,  it  was  agreed  that  14,500  sicca  rupees  should 
be  settled  for  the  benefit  of  the  parties  and  their  issue. 
In  furtherance  of  this  agreement,  two  several  sums  of  8000 
and  6500  sicca  rupees,  making  together  the  sum  of  14,500 
sicca  rupees,  were  deposited  with  Messrs.  Fergusson,  Clark, 
&  Co.,  bankers,  Calcutta,  and  were  entered  in  their  books 
in  an  account  entitled  "  Trustees  of  Mrs.  Catherine  Davis 
in  account  with  Fergusson,  Clark,  &  Co." 

By  an  indenture  of  settlement,  dated  the  2nd  of  March, 
1824,  and  made  between  Charles  Edward  Davis  and  Ca- 
therine Dorothy,  his  wife,  of  the  one  part,  and  William 
Farquhar,  David  Clark,  and  John  Campbell  Burton,  of  the 
other  part,  it  was  witnessed,  that  they,  the  said  W.  Farqu- 
har, David  Clark,  and  J.C.  Burton,  should  stand  possessed  of 
and  interested  in  the  said  sum  of  14,500  sicca  rupees,  in 
trust  for  the  benefit  of  Charles  Edward  Davis  and  Catherine 
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Dorothy,  his  wife,  and  their  issue,  as  therein  mentioned.        1843. 

And  it  was  thereby  provided,  that,  in  case  the  several  trus-      *_  ^ 

,    ,  Ex  Parte 

tees  therein  named  should  depart  this  life,  or  be  desirous        Davis. 

to  be  discharged  from  the  execution  of  the  aforesaid  trusts, 
it  should  be  lawful  for  the  said  C.  E.  Davis  and  Catherine 
Dorothy,  his  wife,  jointly,  or  for  the  survivor  of  them  alone, 
from  time  to  time  as  often  as  there  should  be  occasion,  to 
nominate,  substitute,  or  appoint  any  other  person  or  per- 
sons to  be  a  trustee  or  trustees  in  the  place  or  stead  of  the 
trustee  or  trustees  so  dying  or  desiring  to  be  discharged  as 
aforesaid. 

David  Clark,  one  of  the  trustees  named  in  this  deed,  was 
a  partner  in  the  house  of  Fergusson,  Clark,  &  Co.  In 
November,  1833,  when  the  whole  of  the  above  sum  was  in 
their  hands,  an  adjudication  of  insolvency  was  made  against 
that  house  by  the  Court  for  Relief  of  Insolvent  Debtors 
at  Calcutta;  and,  in  December,  1835,  a  fiat  in  bankruptcy 
issued  against  David  Clark  in  England,  under  which  he 
was  duly  declared  a  bankrupt.  In  that  bankruptcy,  the 
petitioner,  Charles  Edward  Davis,  proved,  in  respect  of  the 
trust  fund,  the  sumof  920/.  15*.for  principal,  and  135/.  5*.  7d. 
for  interest  thereon. 

By  an  indenture,  dated  the  1st  of  April,  1840,  and  made, 
or  expressed  to  be  made,  between  Charles  Edward  Davis 
and  Catherine  Dorothy,  his  wife,  of  the  one  part,  and  Sir 
Arthur  Farquhar,  John  Chalmers,  Adam  Freer  Smith,  and 
Lewis  Balfour,  of  the  other  part,  it  was  witnessed,  that,  by 
virtue  and  in  exercise  of  the  power  or  authority  to  the 
petitioners,  Charles  E.  Davis  and  Catherine  Dorothy,  his 
wife,  for  that  purpose  by  the  indenture  of  settlement  given 
and  reserved,  they,  the  said  C.  E.  Davis  and  Catherine 
Dorothy,  his  wife,  testified  by  their  signing  and  sealing  the 
present  indenture,  did  nominate  and  appoint  the  said  Sir 
A.  Farquhar,  John  Chalmers,  Adam  Freer  Smith,  and 
Lewis  Balfour,  to  be  trustees  in  the  room  and  stead  of  the 
said  W.  Farquhar,  David  Clark,  and  J.  C.  Burton,  all  then 
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1843.        deceased,  to  act  in  the  trusts  mentioned  and  declared  in  and 
_  -     '      by  the  said  indenture  of  settlement. 

Hjx  parte 

Davis.  Sir  Arthur  Farquhar  declined  to  accept  or  act  in  execu- 

tion of  the  trusts. 

The  petition  was  presented  by  C.  E.  Davis  and  his  wife, 
and  the  persons  (except  Sir  A.  Farquhar)  nominated  as 
new  trustees,  praying  payment  to  the  latter  persons,  as  trus- 
tees under  the  marriage  settlement,  of  several  sums  which 
were  payable  under  the  proof  made  by  C.  £.  Davis  in 
Clark's  bankruptcy. 

Mr.  G.  L.  Russell,  for  the  petition. 

The  Vice-Chancellor  (sitting  as  Chief  Judge  in  Bank- 
ruptcy) expressed  a  doubt  whether  the  power  in  the  marriage 
settlement  authorized  the  appointment  of  four  trustees  in 
the  room  of  three ;  and  he  declined  to  make  any  order  until 
he  should  be  satisfied  on  that  point.  He  requested  the 
counsel  for  the  petitioners  to  search  for  authorities  on  the 
subject. 

On  a  subsequent  day,  6.  L.  Russell  mentioned  Sands  v. 
Nugee  (a)  and  UAlmaine  v.  Anderson  (b). 

His  Honor  observed,  that,  in  Sands  v.  Nugee,  the  settle- 
ment was  in  the  Scotch  form ;  and  that,  in  the  case  in 
Lewin,  the  words  might  admit  of  more  than  the  original 
number  of  trustees  being  appointed.  He  thought,  there- 
fore, that  those  cases,  though  probably  very  rightly  decided, 
were  not  authorities  on  the  present  occasion ;  and  he  de- 
clined to  make  the  order,  being  of  opinion  that,  under  the 
circumstances  of  this  case,  the  appointment  of  four  trus- 
tees in  the  room  of  three  was  invalid  (c).  His  Honor,  how- 
ever, ordered  the  petition  to  be  retained,  with  liberty  to 
amend. 

(a)  8  Sim.  130  ;  Lewin,  744.       2588  ;  Wtbh  v.  Earl  of  Skaflethury, 

(b)  Lewin  on  Trusts,  p.  465.  7  Ves.  480 ;  Devey  v.  Peart,  Taml. 

(c)  See  Chance  on  Powers,  sect.     77. 
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Honywood  v.  Hon y wood.  j^y  m^ 

IN  1811,  William  Honywood,  the  grandfather,  and  Wil-  Under  a  pro. 
liam  Philip  Honywood,  his  eldest  son  and  father  of  the  mtnt"  which" 
plaintiff,  suffered  recoveries  of  various  estates  in  Kent  and  ddSwn  B 
Essex,  including,  amongst  others,  a  considerable  Kentish  were  parties,  a 

use  which  was 

property,  which,  by  the  will  of  General  Philip  Honywood,  limited  to  a 
was  devised  to  William  Honywood  for  life,  with  remainder  and^Sue, "' 
to  W.  P.  Honywood,  in  tail  male.  SJktoB Kn 

By  indentures  dated  in  July  in  the  same  year,  a  joint  the  event  of  P. 

»  •    ,  *    ,       _..„.  __  becoming  enti- 

power  of  appointment  was  reserved  to  William  Hony-  tied  in  posses- 
wood  and  W.  P.  Honywood  over  all  the  estates,  and  sub-  mano^ons. 
ject  thereto,  they  were  settled  to  the  use  of  William  Hony-  «n^!!t?!rtain 
wood  for  life,  remainder  to  William  Philip  Honywood  in  fee.  which  in  the 
By  indentures  of  release,  and  of  appointment  and  release,  described  as 
dated  the  12th  and  13th  of  November,  1813,  William  jftKi^f"1 
Honywood  and  William  Philip  Honywood,  in  exercise  of  A-»  l**!™P 
their  joint  power,  limited  and  conveyed  an  estate  in  Kent,  with.    The 
(called  the  Weald  of  Kent  estate),  of  gavelkind  tenure,  uinedtheUmit. 
which  was  one  of  the  estates  devised  by  the  will  of  General  j£j|2  £e£e 
Philip  Honywood,  to  such  uses  as  they  should  by  deed  settlement,  but 

.  ,  did  not  bear 

appoint,  and  subject  thereto  to  the  use  of  William  Hony-  even  date  there. 
wood  for  life,  with  remainder  to  the  use  of  J.  D.  Brock-  posterior  date, 
man  and  W.  D.  Brockman,  upon  trust  to  preserve  the  ^ten^on 
contingent   remainders,   with  remainder  to  the  use  of  anerasarenot 

-pit  •!•       -r  it  i     mi  n  wil-         accounted  for : 

Philip  James  Honywood,  the  youngest  son  of  William  —  Held,  that, 
Honywood,  for  life,  with  remainder  to  the  use  of  the  JJUi^tto  "V- 
before-named  trustees  upon  trust  to  preserve,  &c,  with  re-  cumstances  of 
mainder  to  the  use  of  the  first  and  other  sons  of  Philip  variance  be- 
James   Honywood,  successively,  in  tail  male,   with  re-  date  of  the  will 
mainder  to  the  use  of  William  Philip  Honywood,  his  Sonedln'the" 

settlement  did 
not  affect  the  substantial  intention  of  the  parties,  the  arrangement  between  them  could  in  equity 
be  carried  into  execution  notwithstanding  such  variance.  " 

Under  a  will,  dated  in  1827,  by  which  the  testator  devised  all  the  hereditaments  which  he 
should  be  entitled  to  at  his  death  to  trustees  for  sale : — Held,  that  an  estate  in  which  he  had  at 
his  death  a  contingent  interest  in  fee,  both  by  way  of  shifting  use  and  by  virtue  of  an  ultimate 
limitation  in  default  of  issue  of  his  brother,  did  not  pass. 
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1843.  heirs  and  assigns ;  and  the  deed  of  appointment  and  release 
contained  the  following  proviso : — Provided  always,  and  it 
is  hereby  declared  by  the  parties  hereto,  that  in  case  the 
said  Philip  James  Honywood,  or  any  of  his  issue  male, 
shall  at  any  time  or  times  after  the  decease  of  the  said 
William  Honywood,  under  and  by  virtue  of  the  limitations 
contained  in  the  last  will  of  him,  the  said  William  Hony- 
wood,  by  him  this  day  made  and  published,  and  bearing 
even  date  herewith,  become  seised  or  entitled  in  possession 
for  an  estate  of  freehold  or  inheritance  respectively,  of  or 
to  the  manor,  messuages,  lands,  and  other  hereditaments, 
of  and  in  Sibton,  in  the  parish  of  Lyminge,  in  the  said 
county  of  Kent,  devised  by  the  said  will,  or  expressed  and 
intended  so  to  be,  to  Ralph  Honywood,  the  second  son  of 
the  said  William  Honywood,  and  the  issue  male  of  him  the 
said  Ralph  Honywood,  in  strict  settlement,  with  remainder 
to  Edward  Honywood,  the  third  son  of  the  said  William 
Honywood,  and  the  issue  male  of  him,  the  said  Edward 
Honywood,  in  strict  settlement,  with  remainder  to  the  said 
Philip  James  Honywood,  and  his  issue  male  in  like  man- 
ner, then  and  in  such  case  all  and  singular  the  uses  and 
estates  hereinbefore  limited  to  or  for  the  benefit  of  the 
said  Philip  James  Honywood  and  his  issue  male,  of  and  in 
the  messuages,  lands,  and  other  hereditaments  hereby  ap- 
pointed and  released,  or  intended  so  to  be,  shall  imme- 
diately thereupon  absolutely  cease  and  determine,  and  the 
same  messuages,  lands,  and  hereditaments  shall  thence- 
forth go  and  remain  unto  and  to  the  only  use  of  the  said 
William  Philip  Honywood,  his  heirs  and  assigns,  for  ever. 

William  Honywood  made  his  will,  and  thereby  settled 
the  Sibton  estate  on  his  younger  sons,  Ralph,  Edward,  and 
Philip  James,  successively,  in  strict  settlement,  precisely  in 
the  manner  specified  in  the  proviso;  but  the  will,  instead 
of  bearing  even  date  with  the  last-mentioned  deed,  was 
dated  6th  January,  1813,  and  the  date  was  written  on  an 
erasure. 

By  indentures  of  lease,  and  of  appointment  and  re- 
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lease,  dated  the  24th  and  25th  August,  1814,  William  1843, 
Hollywood  and  William  Philip  Honywood  made  a  fur- 
ther settlement  of  the  estates  comprised  in  the  deeds 
of  1811,  by  appointing  and  conveying  them  to  such  uses 
as  they  should  jointly  appoint,  with  remainder  to  the  use 
of  William  Honywood  for  life,  with  remainder  to  such 
uses  as  William  Philip  Honywood  should  appoint,  with 
remainder  to  the  said  use  of  the  said  W.  P.  Honywood, 
for  life,  with  remainder  to  the  use  of  J.  D.  Brockman 
and  W.  D.  Brockman,  aud  their  heirs,  upon  trust  to  pre- 
serve the  contingent  remainders,  with  remainder  to  the 
first  and  other  sons  of  the  said  W.  P.  Honywood,  succes- 
sively, in  tail  male,  with  remainder  to  his  daughters,  as 
tenants  in  common  in  tail,  with  remainders  over. 

In  the  particular  description  of  lands  comprised  in  this 
settlement  was  comprehended  a  small  part  of  the  Weald 
of  Kent  estate,  which  had  been  already  settled  by  the 
deed  of  1812 ;  and  the  particular  description  was  followed 
by  the  general  words,  "  all  other  the  manors,  messuages, 
lands,  and  hereditaments  devised  by  the  wills  and  codicils 
of  Philip  Honywood,  Filmer  Honywood,  &c." 

In  1818,  William  Honywood  died,  leaving  William 
Philip  Honywood,  his  eldest  son,  who  thereupon  became 
substantially  entitled  for  his  own  benefit  to  the  bulk  of 
the  family  estates,  and  Ralph,  Edward,  and  Philip  James, 
his  younger  sons;  Ralph  coming  into  possession  of  the 
Sibton  estate,  under  his  father's  will,  and  Philip  James 
into  the  Weald  estate,  under  the  settlement  of  1812. 

It  being  afterwards  apprehended  that  the  effect  of  the 
deeds  of  1814  might  be  to  defeat  those  of  1812,  William 
Philip  Honywood,  by  an  indenture  dated  the  15th  Sept., 
1828,  and  made  in  execution  of  the  power  given  him  by 
the  deed  of  1814,  confirmed  the  settlement  of  1812;  Philip 
James  Honywood  conceding  to  his  brother  certain  powers 
of  felling  timber.  On  the  20th  September,  1829,  W.  P. 
Honywood  executed  a  further  deed  of  confirmation,  which 
was  indorsed  on  the  preceding  deed,  aud  contained  a  more 
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1843.        accurate  description,  by  means  of  a  schedule,  of  the  lands 
Honywood    tended  to  be  comprehended  in  the  settlement  of  1812. 
*•  It  did  not  appear,  that,  on  either  of  these  occasions  of 

confirmation,  the  discrepancy  in  tbe  dates  of  William 
Honywood's  will  and  the  settlement  of  1812  was  ever 
adverted  to.  The  deed  of  the  15th  September,  1828, 
recited  the  deeds  of  1812,  but,  in  referring  to  the  shifting 
clause,  mentioned  the  will  of  William  Honywood  generally, 
without  stating  the  date. 

In  1831,  William  Philip  Honywood  died,  leaving  the 
plaintiff,  William  Philip  Honywood,  and  Robert  Hony- 
wood and  Walter  Honywood,  all  infants,  his  heirs  in 
gavelkind.  By  his  will,  which  was  dated  in  1827,  and  not 
afterwards  republished,  he  directed  that  all  his  debts  and 
legacies  should  be  paid,  as  soon  as  conveniently  might  be 
after  his  decease,  out  of  his  personal  estate  not  specifically 
bequeathed,  and  if  that  were  not  sufficient,  he  charged 
all  his  estates  thereinafter  devised  with  the  deficiency. 
And  he  gave  and  devised,  and  in  exercise  of  every  power 
enabling  him  in  that  behalf  limited  and  appointed,  all  the 
manors,  messuages,  and  other  hereditaments  of  or  to 
which  he  should  be  seised  and  entitled  at  the  time  of  his 
death,  and  all  the  manors,  messuages,  and  other  heredita- 
ments of  which  he  was  entitled  to  dispose  by  virtue  of  any 
special  power,  save  and  except  his  mansion-house,  called 
Mark's  Hall,  and  the  pleasure-grounds  adjoining,  to  Samuel 
Forster  and  Philip  James  Honywood,  and  their  heirs,  upon 
trust  to  pay  and  raise,  with  all  convenient  speed,  after  his 
death,  or  at  such  other  time  or  times  as  they  should  think 
proper,  by  sale  or  mortgage  of  all  or  any  part  of  the  es- 
tate, such  sums  of  money  as  they  should  judge  expedient, 
in  aid  of  his  personalty  not  specifically  bequeathed,  for 
payment  of  his  debts,  and  should  pay  the  same  accord- 
ingly; and,  subject  to  such  trust,  to  convey,  settle,  and 
assure  the  manor  and  other  hereditaments  which  should 
not  be  disposed  of  to  the  uses  of  the  settlement  of 
August,  1814. 
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In  1839,  Ralph  and  Edward  Honywood  having  succes-  1843. 
sively  died  without  issue,  (the  latter  dying  in  August, 
1839),  Philip  James  Honywood  entered  into  possession  of 
the  Sibton  estate,  under  the  limitations  of  his  father's 
will;  and  it  being  considered  that  the  Weald  estate  had 
thereupon  shifted  over,  under  the  proviso  in  the  settlement 
of  1812,  to  the  trustees  under  William  Philip  Honywood's 
will,  they  entered  into  possession  and  contracted  for  the 
sale  of  a  small  portion  of  it  to  the  South-eastern  Railway 
Company;  but,  upon  the  investigation  of  the  title  on  be- 
half of  the  purchasers,  the  discrepancy  of  dates  between 
the  will  of  William  Honywood  and  the  settlement  of  1812 
was  discovered.  The  Company,  objecting  to  the  title,  paid 
their  purchase-money  into  Court,  and  it  was  invested  in  the 
purchase  of  864/.  6*.  lOrf.  Reduced  £3  per  Cent.  Annuities. 

In  order  to  settle  the  question  of  title  just  stated,  and 
also  to  ascertain  whether,  under  the  before-mentioned  cir- 
cumstances, the  Weald  of  Kent  estate  devolved  to  the 
infant  heirs  in  gavelkind,  or  to  the  devisees  of  William 
Philip  Honywood,  the  present  bill  was  filed  on  behalf  of 
William  Philip  Honywood,  the  infant,  against  Philip  James 
Honywood,  J.  D.  Brockman,  W.  D.Brockman,  Samuel  For- 
ster,  and  the  infant  brothers  of  the  plaintiff,  praying  that  it 
might  be  declared  that  by  the  will  referred  to  in  the  set- 
tlement of  the  13th  November,  1812,  was  meant  the  will 
of  the  6th  January,  1813,  and  that  the  subsequent  deeds 
might  be  rectified  accordingly;  and  that  it  might  be 
declared  that  the  contingent  interest  in  the  Weald  of  Kent 
estate,  depending  on  the  event  of  Philip  James  Honywood 
being  entitled  to  the  Sibton  estate,  belonged  in  equity  to 
the  testator,  William  Philip  Honywood,  and  passed  by  his 
will,  or,  if  it  did  not  pass  by  his  will,  or  the  devise  thereof 
by  his  will  was  revoked  by  the  indentures  of  September, 
1828,  and  September,  1829,  then  that  it  descended  to  the 
plaintiff  and  his  brothers  as  co-heirs  in  gavelkind  of  the 
testator,  William  Philip  Honywood. 
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1843.  The  cause  came  on  for  hearing  in  March,  1842,  when  a 

decree  was  made  by  which  various  special  inquiries  were 
directed  before  the  Master. 

The  Master,  by  his  report,  found  that  the  testator  made 
a  will  on  the  13th  November,  1812,  being  the  same  will  as 
was  therein  set  forth  and  mentioned  to  bear  date  the  6th 
January,  1813;  but  that  he  never  made  any  will  dated  the 
13th  November,  1812,  unless  (as  was  conjectured  from  the 
appearance  of  the  instrument  and  the  collateral  circum- 
stances) the  will  dated  the  6th  January,  181 3,  originally  bore 
date  the  13th  November,  1812.  And  he  found  that  the 
instrument  or  writing  meant  or  intended  by  the  indenture 
of  the  13th  November,  1812,  was  the  will  bearing  date  the 
6th  January,  1813.  The  Master  then,  after  setting  out 
the  will,  and  stating  a  suggestion  of  the  plaintiff,  that  the 
execution  of  the  will  had  been  deferred  from  the  13th 
November,  for  the  purpose  of  making  some  alteration 
having  no  reference  to  the  question  in  the  suit,  and  that  the 
importance  of  the  date  of  the  will  had  been  on  that  occasion 
forgotten  or  overlooked,  and  after  referring  to  an  affidavit 
of  It.  W.  Clarkson  annexed  to  the  will,  which  was  to  the  effect 
that  the  date  thereof  was  altered  to  that  of  the  6th  Ja- 
nuary, 1813,  previously  to  the  execution,  found  that  the  in- 
dentures of  the  12th  and  13th  November,  1812,  and  the  will 
of  William  Honywoofl,  were  prepared  in  the  office  of  R.  W. 
and  George  Clarkson,  who  were  at  that  time  the  solicitors 
of  William  Honywood,  and  who  retired  from  business  in 
the  year  1828,  and  were  both  since  dead  in  foreign  parts. 
Under  all  these  circumstances,  the  Master  stated  his  opinion 
to  be,  that  the  said  will  was  prepared  and  intended  to  be 
executed  on  the  13th  November,  1812,  and  was  altered  in 
manner  aforesaid  to  the  6th  January,  1813.  And  he  also 
found  that  the  instrument  or  writing  meant  or  intended 
by  the  indenture  of  the  15th  September,  1828,  by  the  de- 
scription of  the  will  of  William  Honywood,  was  the  will  of 
the  6th  January,  1813 
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No  other  evidence  than  what  has  been  stated  was  pro-  1843. 
duced  before  the  Master,  or  could  be  procured,  respecting 
the  will  in  question.  Upon  production  of  the  instrument, 
the  letters  "th"  and  "ber,"  being,  it  was  conjectured,  the 
concluding  letters  of  the  words  "  thirteenth  "  and  "  Novem- 
ber/' were  faintly  perceptible  under  the  substituted  date. 
Several  sheets  in  the  body  of  the  will  were  also  written  in 
a  different  hand  from  that  in  which  the  principal  part  was 
written,  and  had  the  appearance  of  being  introduced  in 
lieu  of  part  of  the  original  manuscript. 

The  cause  now  came  on  to  be  heard  for  further  directions. 

Mr.  Russell  and  Mr.  Sidebottom,  for  the  plaintiff. 

Mr.  Simpkinson  and  Mr.  Messiter,  for  the  defendants 
the  trustees. 

Mr.  Wigram  and  Mr.  Chambers,  for  the  defendants  the 
co-heirs  in  gavelkind. 

The  Vice-Chancellor  said,  that,  assuming  that  the 
shifting  use  took  effect,  he  was  of  opinion  that  the  Weald 
of  Kent  estate  vested  in  William  Philip  Honywood  in  fee, 
and,  not  being  affected  by  his  will,  and  being  of  gavelkind 
tenure,  descended  upon  the  plaintiff  and  his  brothers  the 
defendants/  as  his  heirs-at-law.  His  Honor  then  asked, 
whether  any  of  the  parties  desired  a  case  to  be  sent  for  the 
opinion  of  a  court  of  law,  as  to  the  validity  of  the  shifting 
use. 

No  one  desiring  a  case, 

His  Honor  said,  that,  adopting  the  Master's  report  as 
to  the  facts  of  the  case,  he  was  of  opinion  that  the  shifting 
use  took  effect. 
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1843. 

Honywood 

v. 
Honywood. 


Br  the  decree  (as  drawn  up)  it  was  declared,  that  Philip  James  Hony- 
wood, in  the  pleadings  named,  having,  upon  the  death  of  Edward  Hony- 
wood without  issue  male,  become  entitled  in  possession  for  an  estate  of 
freehold  of  and  in  the  Sibton  estate,  in  the  pleadings  mentioned,  under 
the  will  of  William  Honywood,  also  in  the  pleadings  mentioned,  the 
messuages,  lands,  and  tenements  comprised  in  the  indentures  of  the  13th 
November,  1812,  the  15th  September,  1828,  and  the  20th  September, 
1829,  thereupon  remained  to  the  only  use  of  the  plaintiff,  William  Philip 
Honywood,  and  the  defendants,  Robert  Honywood  and  Walter  Hony- 
wood, the  co-heirs  in  gavelkind  of  William  Philip  Honywood,  deceased, 
and  their  heirs ;  and  it  was  declared,  that  the  864/.  8*.  10 d.  Reduced  £3 
per  Cent.  Aunuities,  standing  in  the  name  of  the  Accountant-General  of 
this  court,  in  trust  in  this  cause,  to  the  account,  "  The  claimants  of  the  es- 
tate settled  upon  Philip  James  Honywood  by  the  late  William  Honywood 
and  William  Philip  Honywood/1  and  all  dividends  accrued  due  thereon, 
belong  to  the  plaintiff,  W.  P.  Honywood,  and  the  defendants,  Robert 
Honywood  and  Walter  Honywood,  as  such  co-heirs.  And  it  was  ordered, 
that  it  should  be  referred  to  the  Master  to  inquire  whether  it  would  be  for 
the  benefit  of  the  infant  plaintiff  and  the  infant  defendants,  R.  and  W.  Ho- 
nywood, that  any  and  what  deeds  should  be  executed,  touching  the  said 
lands,  &c.  *****  And  it  was  ordered,  that  it  should  be  referred  to 
the  taxing  Master  of  this  court  in  rotation  to  tax  all  parties  their  costs, 
charges,  and  expenses  of  this  suit,  and  certify  the  amount  thereof.  And 
it  was  declared,  that  it  would  be  right,  and  for  the  benefit  of  all  parties 
interested,  that  such  costs,  charges,  and  expenses  should  be  paid  out  of 
the  said  864/.  8«.  10J.  Reduced  £3  per  Cent.  Annuities,  and  the  dividends 
accrued,  or  hereafter  to  accrue,  due  thereon  previous  to  such  payment. 
And  any  of  the  parties  were  to  be  at  liberty  to  apply  to  this  court,  as  they 
might  be  advised,  for  the  payment  of  their  said  costs,  charges,  and  ex- 
penses, out  of  the  said  annuities  and  dividends. 


July  13/A. 

Testator,  by 
his  will,  direct- 
ed that  the 


Snowball  v.  Procter. 

JOHN  SNOWBALL,  being  possessed  of  considerable 
real  and  personal  property,  the  latter  including  a  share  in 
sUreVlieL.  a  colliery,  held  for  a  term  of  years,  by  his  will,  dated  the 
shouid^darin  22nd  Februai7>  1828'  bequeathed  as  follows:— " I  give 
the  time  that  and  bequeath  unto  my  dear  wife,  Elizabeth  Snowball,  the 
worked  or        interest  of  the  £1000  in  the  new  £A  per  Cents.,  placed 

workable,  be 

equally  divided 

amongst  "  his  wife  and  children  and  their  children  after  them  respectively :" — Held,  upon 

the  construction  of  the  whole  will,  that  the  words  "  their  children  after  them  respectively  " 

were  words  of  limitation. 
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there  in  the  names  of  Joseph  Snowball  and  John  Pedley,  1843. 
in  trust  daring  her  natural  life,  as  stated  in  our  marriage 
settlement,  and  also  the  interest  of  £1700,  now  in  the 
hands  of  the  Marquis  of  Aylesbury,  which  last-mentioned 
£1700,  together  with  all  my  live  stock,  (if  any),  household 
furniture,  plate,  linen,  goods,  and  chattels,  I  give  to  my 
said  wife,  to  be  at  her  death  sold  or  divided  in  equal  por- 
tions amongst  my  five  children,  namely,  John  Charles, 
Henry,  Joseph  George,  Sarah  Ann,  and  Gilbert  Francis,  or 
otherwise  amongst  my  said  children,  according  to  her  dis- 
cretion. There  are  four  small  freehold  estates  in  North- 
umberland, the  property  of  my  late  father,  {naming  the 
estates'],  and  when  my  share  thereof  shall  be  delivered 
over  to  my  said  wife  or  children,  the  same,  together  with 
all  my  other  property  in  the  funds,  securities,  or  otherwise, 
shall,  after  my  just  debts  and  funeral  expenses  are  paid,  be 
equally  divided  amongst  my  said  children  when  they  sever- 
ally attain  the  age  of  twenty-four  years,  either  by  sale  of 
such  estates,  or  the  rents  thereof,  (as  they  become  due),  as 
a  majority  of  them  may  agree  upon :  and  in  case  any  of  my 
said  children  should  die  without  issue,  it  is  my  wish  and 
desire  that  their  share  or  shares  of  my  property  shall  be 
equally  divided  amongst  my  surviving  children;  and  the 
same  regulations  shall  be  observed  in  regard  to  my  one- 
twentieth  share  of  the  Tyne  Main  Colliery,  (otherwise 
Gateshead  Park  Colliery),  namely,  that  the  profits  of 
which,  or  in  case  the  working  of  the  same  shall  be  given 
up,  and  all  the  materials,  horses,  staithes,  &c.,  sold,  my 
share  of  the  same,  shall  be  equally  divided  amongst  my 
said  wife  and  children;  but  during  the  time  the  said  col- 
liery is  worked  or  workable,  my  share  thereof  shall  not  be 
sold,  but  the  profits  thereof  shall  yearly,  or  as  they  become 
due,  be  equally  divided  amongst  my  said  wife  and  children, 
and  their  children  qfter  them,  respectively;  and  all  the  in- 
terest money  of  my  property,  rents  or  profits,  (except  such 
part  thereof  as  I  have  herein  mentioned  and  set  apart  for 
VOL.  II.  k  k  n.  c.  c. 
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1843.  the  support  and  maintenance  of  my  said  wife  daring  her 
natural  life,  and  left  to  her  disposal  amongst  my  said  chil- 
dren), in  the  funds,  securities,  or  otherwise,  together  with 
the  profits  arising  from  the  above-mentioned  colliery,  lands, 
and  houses,  shall  he  for  the  necessary  and  proper  support 
and  education  of  my  said  children.  And  lastly,  I  hereby 
appoint  my  said  wife,  the  Rev.  John  Earl,  and  the  Rev. 
John  Richardson,  joint  executors  of  this  my  last  will  and 
testament. 

The  testator  died  in  March,  1826,  leaving  his  widow  and 
the  several  children  named  in  his  will  (and  no  others)  sur- 
viving him.  His  will  was  duly  proved,  and  his  debts  and 
legacies  paid  by  his  executors. 

The  colliery  continued  to  be  worked  from  the  date  of 
the  testator's  will  to  the  filing  of  the  present  bill.  The 
widow,  during  her  life,  received  the  profits  of  one-sixth  of 
the  twentieth  share  formerly  held  by  the  testator,  and  con* 
sidering  herself  absolutely  entitled  to  that  one-sixth,  she 
bequeathed  it  to  her  sons  John  Charles,  whom  she  ap- 
pointed her  executor,  Henry,  and  Joseph  George.  By  an 
arrangement,  however,  amongst  the  children  after  her 
death,  it  was  divided  amongst  them  equally. 

The  widow  died  in  1839,  having  survived  both  her  co- 
executors.  Her  will  was  duly  proved  by  John  Charles 
Snowball. 

All  the  testator's  children,  except  Gilbert  Francis,  at- 
tained their  age  of  twenty-four  years,  before  the  filing  of 
the  bill. 

Sarah  Ann,  the  testator's  daughter,  died  in  May,  1842, 
having,  in  1833,  married  James  Procter,  by  whom  she  had 
five  children,  one  of  whom  only,  namely,  John  James  Proc- 
ter, was  living  at  the  time  of  filing  the  bill. 

Of  the  testator's  sons,  Joseph  George  Snowball  was 
married  in  1840,  and  had  one  child  only,  who  died  before 
the  filing  of  the  bill.  The  other  sons  of  the  testator  were 
unmarried. 
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The  bill  was  filed  by  John  Charles  Snowball  as  the  per-  1843. 
sonal  representative  of  the  testator,  against  James  Procter, 
as  the  administrator  of  Sarah  Ann  Procter,  John  James 
Procter,  and  the  three  younger  sons  of  the  testator,  pray- 
ing that  the  trusts  of  the  will  might  be  carried  into  execu- 
tion, as  to  the  testator's  twentieth  share  of  the  colliery, 
and  that  the  rights  of  all  parties  therein  might  be  declared ; 
the  principal  object  of  the  bill  being,  to  ascertain  whether 
the  testator's  children  took  absolute  interests  in  such  share, 
or  whether  upon  their  deaths  an  interest  therein  devolved 
upon  their  children. 

Mr.  Piffott,  for  the  plaintiff. 

Mr.  Molina,  for  the  defendants  James  Procter,  Henry 
Snowball,  and  Joseph  Oeorge  Snowball. — The  testator's 
children  take  absolute  interests,  the  words  of  the  will  being 
sufficient,  supposing  them  applied  to  real  property,  to  give 
them  estates  tail:  Campbell  v.  Harding  (a);  Wyld  v. 
Lewis  (A).  The  words  " after  them"  are  not  sufficiently 
strong  to  prevent  the  operation  of  the  general  rule,  and  it 
is  impossible  to  suppose  that  the  word  "their"  can  refer 
to  any  other  antecedent  than  the  word  "children."  In 
the  previous  clause,  where  the  testator  speaks  of  the  work- 
ing of  the  mine  being  given  up,  he  clearly  gives  the  children 
an  absolute  interest. 

Mr.  Roll,  for  the  defendant  John  James  Procter. — Does 
the  bequest  over,  after  the  failure  of  issue  of  the  children, 
point  to  a  personal  enjoyment  of  the  legacy  by  the  legatee? 
If  it  does,  the  failure  of  issue  means,  failure  of  issue  at  the 
death  of  the  tenant  for  life :  Campbell  v.  Harding.  Now, 
here,  the  first  part  of  the  bequest  of  the  colliery  is  no  doubt 
absolute,  but  in  the  latter  part  of  the  bequest,  where  the 

(a)  2  Russ.  &  M.  390.  (6)  I  Atk.  432. 

K  K  2 
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1843.  testator  contemplates  the  colliery  in  a  state  of  being  worked, 
he  alters  the  limitation:  he  no  longer  says  "wife  and 
children/1  but  "wife  and  children,  and  their  children  after 
them ;"  shewing  that  a  personal  benefit  was  intended  to 
each  successive  legatee.  The  latter  words  must  have  been 
introduced  for  a  specific  purpose,  namely,  to  limit,  in  a 
certain  event,  the  absolute  interest  previously  given  to  the 
children.  [The  Vice-Chancellor  referred  to  the  observations 
in  Massey  v.  Hudson  (a),  which  occur  in  his  Honor's  judg- 
ment in  Garratt  v.  Cockerell  (£).] 

Mr.  Bacon,  for  the  defendant  Gilbert  Francis  Snowball, 
contended,  that  his  client  took  an  absolute  interest  in  one- 
fifth  of  the  testator's  share  of  the  colliery,  although  he  had 
not  attained  the  age  of  twenty-four;  and  that,  even  if  he 
died  under  twenty-four,  his  interest  would  not  go  over, 
inasmuch  as  the  direction  as  to  the  children  attaining 
twenty-four  did  not  apply  to  the  colliery. 

The  Vice-chancellor. — It  appears  to  me,  that,  tak- 
ing the  whole  of  this  will  together,  the  direction  in  the 
first  instance,  for  the  division  of  the  property,  includes 
the  colliery.  I  consider  it  as  governed  by  these  words : — 
"  There  are  four  estates,  &c. ;  and  when  my  share  thereof 
shall  be  delivered  over  to  my  said  wife  or  children,  the 
same,  together  with  all  my  other  property  in  the  funds, 
securities,  or  otherwise,  shall,  after  my  just  debts  and  fu- 
neral expenses  are  paid,  be  equally  divided  amongst  my 
said  children,  when  they  severally  attain  the  age  of 
twenty-four  years,  either  by  sale  of  the  said  estates,  or  the 
rents  thereof,  (as  they  become  due),  as  a  majority  of  them 
may  agree  upon."  Stopping  there  for  a  moment,  and  then 
going  to  the  end  of  the  will,  it  is  clear  that  the  testator 
does  not  mean  that  the  gift  of  the  income  shall  be  ^de- 
fa)  2  Mer.  133.  (ft)  Ante,  Vol.  1,  p.  501. 


CASES   IN   CHANCERY.  483 

fayed  until  the  children  attain  twenty-four,  because  lie  says,  1843. 
that "  all  the  interest  money  of  my  property,  rents  or  profits, 
(except  such  part  thereof  as  I  have  herein  mentioned  and 
set  apart  for  the  support  and  maintenance  of  my  said  wife 
during  her  natural  life,  and  left  to  her  disposal  amongst 
my  said  children),  in  the  funds,  securities,  or  otherwise,  to- 
gether with  the  profits  arising  from  the  above-mentioned 
colliery,  land,  and  houses,  shall  be  for  the  necessary  and 
proper  support  and  education  of  my  said  children."  The 
income,  therefore,  is  not  postponed  by  this  reference  to 
the  period  of  twenty-four  years,  and  consequently  the 
words  "  when  they  severally  attain  the  age  of  twenty-four 
years"  relate  only  to  the  capital.  And  I  am  of  opinion 
that  the  words  "  die  without  issue"  mean  "  die  under  the 
age  of  twenty-four  without  issue." 

These  words,  however,  it  is  said,  do  not  apply  to  the 
colliery.  If  not,  are  there  any  other  words  which  lead  to 
the  same  result?  Going  to  the  bequest  of  the  colliery, 
we  find  that,  in  case  it  is  given  up,  the  same  regulation  is 
to  apply  to  it  as  to  the  rest' of  the  property;  but  during 
the  time  that  it  is  worked  or  workable,  the  profits  thereof 
"  shall  yearly,  or  as  they  become  due,  be  equally  divided 
amongst  my  said  wife  and  children,  and  their  children 
after  them,  respectively."  Neither  of  the  children  mar- 
ried in  the  testator's  lifetime.  I  think  it  is  clear  upon 
the  whole  will  that  the  words  "  their  children  after  them 
respectively"  are  words  of  limitation,  and  not  words  of 
purchase.  It  follows,  not  only  that  the  grandchildren  of 
the  testator  take  no  interest,  but  that  the  persons  to  bene- 
fit by  the  death  of  Gilbert  Francis  under  the  age  of 
twenty-four  would  be  the  other  children,  or  some  of  them. 
It  appears,  therefore,  that,  in  one  wayor  the  other,  parties 
now  before  the  Court  have  amongst  themselves  the  ab- 
solute interest  in  the  leasehold  colliery,  and  by  their 
consent  a  declaration  may  be  made  that  they  are  equally 
entitled. 
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1843.  Declare  that  the  defendant  John  James  Procter,  and  the  other  grand- 

children  of  the  testator,  take  no  interest  under  the  will ;  and,  it  being  admit- 
ted that  the  sole  next  of  kin  of  the  testator  at  his  death  were  the  five 
children,  and  the  personal  representative  of  the  widow  consenting,  and 
the  defendant  James  Procter,  as  the  personal  representative  of  his  wife, 
consenting,  and  the  plaintiff  and  the  other  sons  of  the  testator  consent- 
ing, declare  that  the  leasehold  colliery  belongs  to  the  plaintiff  and  the 
defendants  James  Procter,  Henry  Snowball,  J.  G.  Snowball,  and  Gil- 
bert F.  Snowball,  absolutely,  in  equal  shares. 


July  \9th.  MAN8ELL  V.   GROVE. 

Bequest  of  CoRNELIA  PLEYDELL,  by  her  will,  bequeathed  as 
foThUHfe,  and  follows : — "All  that  I  am  possessed  of  I  give  in  the  follow- 
er hhn™^^^  ^  manner :— I  appoint  Anne  Pleydell  and  Mary  Pleydell, 
if  he  should  not  spinsters,  joint  executrixes  and  residuary  legatees,  after 

leave  any  son, 

then  to  go  to  B.  having  paid  the  legacies  herein  specified;  [she  then  gave 

male.    Upon     various  pecuniary  and  specific  legacies,  and  concluded  thus ;] 

withdeat^°f  ^'    ^e  rema*n^er  Anne  and  Mary  Pleydell  are  to  enjoy  for 

male  issue,  the    their  lives;  but  if  they  both  die  without  leaving  a  child,  it 

takes  effect.    '  is  all  then  to  go  to  Edward  Moreton  Pleydell  for  his  life, 

and  his  heirs  male  after  him;  if  he  should  not  leave  any 

son,  then  to  go  to  William  Moreton  Pleydell,  and  his  heirs 

male.    As  soon  as  it  comes  into  the  possession  of  Edward 

Moreton  Pleydell  and  his  heirs,  it  is  to  be  subject  to  an 

annuity  of  £100  a  year  to  Miss  Anne  Pleydell,  eldest 

daughter  of  the  said  Edward  Moreton  Pleydell,  and  to  be 

continued  by  William  Moreton  Pleydell  and  his  heirs  for 

her  life." 

The  testatrix  died  in  the  year  1807. 

William  Moreton  Pleydell  died  in  1824,  without  ever 

having  had  issue. 

Edward  Moreton  Pleydell  died  in  1835,  having  had  one 
son  only,  who  died  without  issue  in  1811. 

Anne  Pleydell  and  Mary  Pleydell  died  respectively  in 
the  years  1841  and  1842,  unmarried. 
The  debts  and  legacies  of  the  testatrix  were  long  since 
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paid,  and  the  residue  was  considerable.    The  question  was,        1843. 
who,  upon  the  death  of  Mary  Pleydell,  was  entitled  to  the 
corpus  of  the  residue. 

Mr.  Elmsley,  for  the  plaintiff. 

Mr.  Hodgson  and  Mr.  Hore,  for  the  personal  represent- 
ative of  Edward  Moreton  Pleydell,  contended,  that  the 
word  "child/'  in  the  limitations  to  Anne  and  Mary  Pley- 
dell, must  be  construed  according  to  general  rules,  and 
must,  haying  reference  to  personalty,  be  taken  to  mean 
"  issue  living  at  the  death"  of  the  legatee;  but  that  the 
word  "son/'  in  the  limitation  to  Edward  Moreton  Pley- 
dell, was  synonymous  with  the  words  immediately  preced- 
ing, namely,  "  heirs  male;"  and  if  so,  the  gift  over  to 
William  Moreton  Pleydell  would  be  void  for  remoteness. 
Upon  this  point  Cursham  v.  Newland  (a)  might  be  cited  on 
the  other  side,  but  that  case  was,  in  several  points,  distin- 
guishable from  the  present. 

Mr.  Wigram,  for  the  personal  representatives  of  Anne 
and  Mary  Pleydell. 

Mr.  Russell  and  Mr.  Messiter,  for  the  representatives  of 
Edward  Moreton  Pleydell. 

The  Vice-chancellor  (4). — As  neither  Anne  Pleydell 
nor  Mary  Pleydell  left  any  issue,  nor  Edward  Moreton  Pley- 
dell any  male  issue,  it  is  immaterial  to  consider  whether 
the  word  "  child"  ought  to  be  read  strictly,  or  as  meaning 
"issue,"  and  whether  the  word  "son"  ought  to  be  read 
strictly,  or  as  meaning  male  issue.  I  give  no  opinion  on 
either  of  those  points.  The  question  is,  whether  the  word 
"leaving"  and  the  word  "  leave"  are  to  be  construed  strictly 
according  to  the  ordinary  signification,  as  importing  the  not 
leaving  issue  at  the  death  of  the  former  taker.  The  ordi- 
nary, if  not  the  universal  rule  of  the  Court,  in  cases  of  this 

(a)  2  Bear.  145.  (b)  Ex  relatione,  Mr.  W.  W.  Cooper. 
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1843.  description  affecting  mere  personal  estate,  is,  that  such 
words  import  not  an  indefinite  failure  of  issue,  bnt  a  failure 
of  issue  at  the  death  of  the  preceding  taker.  I  am  of  opi- 
nion, that  that  must  necessarily  be  the  construction  of  the 
words  here.  As  neither  Anne  nor  Mary  Pleydell  left  issue, 
and  as  Edward  Moreton  Pleydell  did  not  leave  any  son  or 
male  issue,  I  think  that  the  gift  to  William  Moreton  Pley- 
dell took  effect.  It  was  a  gift  to  him  absolutely;  and  con- 
sequently, as  he  survived  the  testatrix,  he  took  the  whole. 

It  being  admitted  that  Anne  and  Mary  Pleydell  died  without  ever 
having  been  married,  and  that  Edward  Moreton  Pleydell  died  without 
leaving  any  male  issue,  and  that  all  the  debts  and  funeral  and  testa- 
mentary expenses  and  legacies  of  testator  have  been  paid,  (leaving  the 
fund  clear),  declare  that  the  representatives  of  William  Moreton  Pleydell 
are  absolutely  entitled  to  the  fund. 


July  20th  Sf  ETTY  V.  BRIDGES. 

25th.  m 

A.  for  valuable  JL  HE  bill  was  filed  for  the  purpose  of  obtaining  a  declar- 

te£SlT8«Burity  *tion,  that  the  plaintiff's  incumbrance  upon  certain  stock, 

uponarever-  standing  in  the  name  of  George  Bridges,  the  younger, 

stock,  at  a  time  had  priority  over  the  incumbrances  of  the  defendant  John 

offoedeathtf1  Alexander  Thompson  Smyth,  upon  the  same  stock.    The 

whose^ntme^he  facts  of  tte  case'  and  the  nature  of  the  arguments  for  the 

stock  stood  plaintiff,  will  sufficiently  appear  from  the  judgment.    The 

representatives,  counsel  for  the  defendants  were  not  called  upon  to  address 

no  notice  of  the  ,i  ^  ru„_i. 

incumbrance  tbe  Court- 
could  be  given 

to  the  trustee  Mr.  Simpkinson  and  Mr.  Bacon,  for  the  plaintiff. 

of  the  fund.  r                                              >                  r 
A*  i  however, 

does  not  at-  Mr.  Pole,  for  the  defendant  Bridges. 

tempt,  by  cW»- 

otheKto  M*    Wiffram  and  Mr.  Spurrier,    for   the   defendant 

perfect  these-  Smyth, 

cunty.  After-  * 
wards  B.,  for 

valuable  consi-  Mr.  Swanston  and  Mr.  Freeling,  for  the  assignees  of 

deration  and  r^     t    t\ 

without  notice  <*•  J  •  freeman. 

of  A.  fs  incum- 
brance, takes  a  security  upon  the  same  fund,  and  at  the  same  time  serves  a  writ  of  dtiiringat 
on  the  Bank  of  England.    B.'s  security  has  priority  over  that  of  A. 
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The  following  cases  were  referred  to  in  argument: —        1843. 
Dearlev.Hall(a),  Loveridgey.  Cooper  (b),  Rose  v.  Clarke  (c), 
WiUottghby  v.  Willoughby  (d),  Stanhope  v.  Verney  (e). 

The  Vice-chancellor. — George  Bridges,  the  younger,  July  25th. 
as  the  sole  executor  of  George  Bridges,  the  elder,  had  a 
sum  of  £1000,  3/.  10*.  per  Cent.  Bank  Annuities,  standing 
in  his  name,  which  he  held  in  trust  for  the  benefit  of  a 
lady  named  Freeman  for  her  life,  and  subject  to  her  life 
interest,  for  the  benefit  of  her  son,  George  John  Freeman, 
absolutely.  Mrs.  Freeman,  under  a  power  of  attorney  exe- 
cuted by  George  Bridges,  the  younger,  to  certain  London 
bankers,  as  I  collect,  was  in  the  receipt  of  the  dividends,  and 
continued  to  be  so  until  her  death,  which  happened  in  1837, 
although  George  Bridges,  the  younger,  died  in  1834,  or 
1835;  his  death  not  having  been  communicated  to  the 
Bank  of  England  until  after  hers.  George  Bridges,  the 
younger,  left  a  will,  of  which  he  appointed  his  wife  and  his 
son,  the  defendant  John  William  Bridges,  the  executors. 
This  will  was  not  proved  until  the  month  of  May,  1840, 
when  the  defendant  John  William  Bridges  alone  proved  it. 
The  executrix  has  never  obtained  or  applied  for  probate,  as 
I  collect.  Thus,  until  May,  1840,  there  was  not,  from  the 
time  of  the  death  of  George  Bridges,  the  younger,  which 
happened,  as  I  have  said,  before  1836,  any  legal  personal 
representative  of  George  Bridges,  the  elder,  or  of  George 
Bridges,  the  younger. 

In  the  month  of  March,  1836,  the  plaintiff  took  an 
assignment  from  George  John  Freeman  of  his  reversionary 
interest  in  the  stock,  by  way  of  mortgage  for  valuable  con- 
sideration. But  it  is  admitted  that,  previously  to  the  year 
1838,  notice  or  any  intimation  of  this  transaction  was  not 
given  to  Mrs.  Bridges  and  Mr.  John  William  Bridges,  or 

(a)  3  Rum.  1.  (d)  1  T.  R.  763. 

(6)  Id.  30.  (*)  Bntl.  Co.  Litt  290.  b.,  note 

(e)  Ante,  Vol.  J,  p.  534.  (1),  8. 15;  2  Eden,  81. 


488  CASES   IN   CHANCERY. 

1843.  either  of  them,  or  any  agent  of  either  of  them,  or  to  the 
Bank  of  England,  or  to  the  hankers  who  received  the  divi- 
dends. It  is  admitted  also,  that,  previously  to  1838,  not 
•  any  proceeding,  by  distringas  or  otherwise,  was  taken  on 
the  part  of  the  plaintiff  to  complete,  or  perfect,  or  protect 
her  security. 

The  defendant  Smyth,  in  the  month  of  August,  1836, 
and  in  October  of  the  same  year,  purchased  two  annuities 
of  George  John  Freeman,  and  for  securing  them,  took 
from  him  two  charges  on  his  reversionary  interest  in  the 
stock,  by  deeds  dated  in  those  months  respectively ;  the 
transaction  being  for  valuable  consideration.  Each  pur- 
chase was  made  by  Mr.  Smyth  without  any  notice,  actual 
or  constructive,  of  the  plaintiff's  security.  There  is  not 
any  reason  to  suppose  that  he  believed  the  property  to  be 
otherwise  than  unincumbered.  On  the  occasion  of  these 
two  purchases  by  Smyth,  or  one  of  them,  he  appears  to 
have  taken  some  precautionary  measures,  with  a  view  to 
protecting  or  at  least  ascertaining  the  clearness  of  the 
title ;  but  whether,  independently  of  the  distringas  that  I 
shall  presently  mention,  and  the  written  communication 
accompanying  it,  they  were  or  could  be  effectual,  so  as  to 
gain  priority  over  the  plaintiff— and  in  particular  whether 
notice  was  given  to  Mr.  John  William  Bridges,  or  his  soli- 
citor, on  the  part  of  Mr.  Smyth  before  the  year  1838,  and, 
if  so  given,  was  a  material  and  effectual  measure  as  against 
the  plaintiff,  I  do  not  find  it  necessary  to  express  any 
opinion.  It  appears,  however,  that  in  October,  1836,  on  the 
eve  of  the  completion  of  Mr.  Smyth's  second  purchase,  and 
in  substance  (for  so  I  think  it  may  be  taken)  as  a  part  of  that 
transaction,  a  writ  of  distringas  was  issued  and  served  by 
his  solicitor,  in  the  manner  shewn  by  Mr.  Diggle's  evidence. 
The  evidence  of  Mr.  Diggles,  who  is  described  as  a  soli- 
citor, is  thus: — "  I  served  the  documents  now  produced  and 
shewn  to  me,  marked  respectively  I.  and  K.,  on  the  behalf 
of  Mr.  John  Alexander  Thompson  Smyth,  upon  the  Go- 
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vernor  and  Company  of  the  Bank  of  England,  on  the  15th  1843. 
October,  1836,  by  delivering  the  same,  together,  on  that 
day,  to  one  of  the  clerks  in  the  employ  of  Messrs.  Fresh- 
field  &  Co.,  the  solicitors  of  the  Bank  of  England,  at  their  - 
office  in  Lothbury,  in  the  city  of  London.  The  name  or  sig- 
nature, George  Diggles,  signed  to  the  said  produced  docu- 
ment marked  K.,  is  in  my  own  handwriting."  The  docu- 
ments marked  I.  and  K.,  of  which  he  speaks,  are  these : 
I.  appears  to  be  a  copy  of  a  writ  of  distringas  in  the  form 
which  was  then  usual,  commanding  the  sheriff  of  London 
to  distrain  upon  the  Governor  and  Company  of  the  Bank 
of  England,  "  so  that  they  do  appear  before  the  Barons  of 
our  Exchequer  at  Westminster,  on  the  2nd  day  of  Novem- 
ber next,  to  answer  a  certain  bill  of  complaint  lately  exhi- 
bited against  them,  the  defendants,  before  the  Chancellor 
and  Barons  of  our  said  Exchequer  at  Westminster,  by 
John  Alexander  Thompson  Smyth,  Esq.,  plaintiff,  and 
further  to  do  and  receive  what  our  Court  shall  then  and 
there  order."  I  believe  that  the  bill  mentioned  in  these 
writs  of  distringas  was  merely  imaginary.  I  read  the  writ 
for  the  purpose  only  of  shewing  that  it  mentions  the  name 
of  the  person  for  whose  interest  it  issued. 

The  exhibit  marked  K.,  of  which  Mr.  Diggles  also 
speaks,  is  this : — 

"  To  the  Secretary  of  the  Governor  and  Company  of  the 
Bank  of  England. 
"  Sir, — You  will  please  to  take  notice,  that  the  writ  of 
distringas,  a  copy  of  which  is  sent  herewith,  is  for  the  pur- 
pose of  restraining  the  transfer  of  the  sum  of  J51000, 
3/.  10*.  per  Cent.  Reduced  Annuities,  standing  in  the  name 
of  George  Bridges,  of  Mistley,  near  Manningtree,  Esq., 
deceased. 

"  I  have  the  honour  to  be,  &c. 
u  George  Diggles, 
"  12,  Sackville  Street,  Piccadilly,  Solicitor." 
"  15th  October,  1836." 
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Then  under  it  there : 


Ettt  «  Served  on  date  at  the  Bank,  and  saw  the  distringas 

Bridges,      entered.  "  G.  D.M 

So  that  this  notice  mentions  the  amount  of  stock,  and 
mentions  the  name  in  which  that  stock  is  standing. 

The  truth  of  the  memorandum  at  the  foot  of  the  exhi- 
bit K.  (below  the  signature)  is  not,  I  believe,  proved, 
except  as  it  is  to  be  collected  from  the  testimony  just  read 
of  Mr.  Diggles,  and  the  evidence  of  Mr.  Christmas,  which 
is  thus: — (Mr.  Christmas  is  described  as  librarian  to  the 
Bank  of  England) — "  The  document  now  produced  and 
shewn  to  me,  marked  K.  K.,  contains  a  true  copy  of  the  ac- 
count in  the  name  of  George  Bridges,  deceased,  contained  in 
one  of  the  ledgers  belonging  to  the  Governor  and  Company 
of  the  Bank  of  England,  for  the  3/.  10*.  per  Cent.  Reduced 
Annuities,  converted  from  the  £4  per  Cent.  Annuities; 
and  the  document  now  produced  and  shewn  to  me,  marked 
L.  L.,  contains  a  true  copy  of  the  continuation  of  the  ac- 
count in  another  of  the  ledgers  belonging  to  the  Governor 
and  Company  of  the  Bank  of  England,  relating  to  the 
said  3/.  10*.  per  Cent.  Reduced  Annuities.  The  said  pro- 
duced documents  have  been  carefully  examined  and  com- 
pared by  me  with  the  said  documents  respectively,  of 
which  they  respectively  purport  to  contain  copies,  at  the 
Bank  of  England,  where  the  said  ledgers  are  kept  in  my 
custody." 

The  exhibits,  of  which  Mr.  Christmas  speaks,  are 
these.    The  first,  E.  K.,  is  in  these  terms : — 

"  In  89,  14  A,  79  B.  O.,  Williams  J.  Deacon,  J.  Labou- 
chere,  H.  S.  Thornton,  and  J.  T.  L.  Melville,  dividends, 
2058.  George  Bridges,  deceased,  creditor."  «  1840, 
Oct.  10.  To  ledger  2,  folio  1176,  £1000.  March  29, 1824, 
ledger/1  and  so  on.  "  George  Bridges,  sole  executor."  Then 
written  over  this  account,  in  red  ink,  is  this  memoran- 
dum : — "  Transfer  stopt  by  distringas,  at  the  suit  of  John 
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Alexander  Thompson  Smyth,  the  15th  day  of  October,  1843. 
1836."  The  exhibit  L.  L.  is  the  copy  of  the  account  carried 
on  when  John  William  Bridges  had  proved  the  will ;  and 
it  is  not  necessary  to  mention  the  figures  on  it,  except 
that  underneath  the  words  "  George  Bridges,  deceased, 
sole  executor,"  there  are  "  John  William  Bridges,  acting 
executor  of  George  Bridges,  who  was  the  sole  executor/' 
Upon  that  again  is  the  note,  "  Transfer  stopt  by  distringas, 
at  the  suit  of  John  Alexander  Thompson  Smyth,  15th 
October,  1836/'  But  I  assume  that  the  entry  copied  into 
the  exhibit  K.  K.  was  the  only  one  of  those  which  was  in 
existence  before  John  William  Bridges  proved  the  will. 

I  must,  I  think,  consider  (at  least  unless  an  inquiry  on 
the  subject  shall  be  asked  by  the  plaintiff's  counsel)  that 
the  entry  relating  to  the  distringas,  which  appears  on  the 
exhibit  K.  K.,  was  actually  made  in  the  Bank  ledger,  in 
the  form  and  manner  shewn  by  this  exhibit,  in  the  month 
of  October,  1836,  and  that  its  effect  was,  that,  according  to 
the  ordinary  and  constant  course  of  business  pursued  at 
the  Bank  of  England,  the  Bank  would  not  have  permitted 
a  transfer  of  the  stock  to  be  made  by  any  person,  without 
first  giving,  at  least,  three  or  four,  if  not  seven  or  eight, 
days'  notice  to  Mr.  Smyth,  or  his  agent,  Mr.  Diggles,  in 
order  to  enable  Smyth  to  take,  if  entitled  to  take,  mea- 
sures effectual  for  protecting  the  property.  This  having 
been  done  on  Mr.  Smyth's  part,  in  1836,  and  nothing 
having  been  done  on  the  plaintiff's  part  before  1838, 1  as- 
sume (but  without  deciding)  that/  supposing  priority  not 
to  have  been  gained  for  Smyth  by  the  distringas,  the  paper 
accompanying  it,  and  the  entry  of  1836,  in  the  Bank 
ledger,  the  plaintiff  retains  her  priority,  and  is  entitled 
accordingly.  Was,  then,  priority  thus  gained  for  Mr. 
Smyth  ?  The  plaintiff  contends,  that,  between  the  year 
1835  and  the  month  of  May,  1840,  there  was  not  any 
trustee  of  the  fund ;  consequently,  that  notice,  during  that 
interval,  was  not  necessary  or  possible ;  and  that,  whether 
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1843.  notice  during  that  interval  was  necessary  or  possible,  or 
unnecessary  or  impossible,  the  distringas,  the  paper  accom- 
panying it,  and  the  entry  of  1886,  in  the  ledger,  amounted 
to  nothing.  From  this  last  part  of  her  contention,  I  dis- 
sent without  giving  any  opinion  as  to  the  residue.  That 
notice  should  be  given  to  the  trustee  of  a  fund  upon  deal- 
ing with  an  equitable  interest  in  it,  is  not,  I  apprehend,  so 
much  a  rule,  as  an  example,  or  instance,  or  effect  of  a  rule. 
In  Dearie  v.  Hall  (a),  we  find  Lord  Lyndhurst  thus  ex- 
pressing himself:  "In  cases  like  the  present,  the  act  of 
giving  the  trustee  notice  is,  in  a  certain  degree,  taking 
possession  of  the  fund :  it  is  going  as  far  towards  equitable 
possession  as  it  is  possible  to  go;  for,  after  notice  given, 
the  trustee  of  the  fund  becomes  a  trustee  for  the  assignee 
who  has  given  him  notice."  Sir  Thomas  Plumed 8  pre- 
vious observations  in  the  same  case,  which  occur  between 
the  20th  and  28th  pages  of  the  same  volume,  are,  with 
more  minuteness  of  detail,  to  the  same  effect.  The  opin- 
ions of  the  Judges,  in  RyaU  v.  Bowles  (A),  of  which  that  of 
Mr.  Justice  Burnett  has  been  reported  from  his  note-book 
by  Mr.  Bligh  (c),  contain  recognitions  of  the  same  principle. 
So  the  opinion,  in  Foster  v.  Cockerell  (d),  of  Lord  Lynd- 
hurst, upon  advising  the  House  of  Lords  to  affirm  Sir  John 
Leach's  decision  in  Foster  v.  Blackstone  (e);  in  which  case 
the  latter  learned  Judge  had  before  thus  expressed  himself : 
"A  better  equity  is,  where  a  second  incumbrancer,  without 
notice,  takes  a  protection  against  a  subsequent  incum- 
brancer, which  the  prior  incumbrancer  has  neglected  to 
take.  Thus  a  declaration  of  trust  of  an  outstanding  term, 
accompanied  by  delivery  of  the  deeds  creating  and  continu- 
ing the  term,  gives  a  better  equity  than  a  mere  declaration  of 
trust  to  a  prior  incumbrancer."  These  authorities,  though 
not  the  only  authorities,  are,  I  apprehend,  more  than  suf- 

(a)  3  Russ.  1 ;  see  pp.  58,  59.  (d)  Id.  332 ;  3  CI.  &  Fin.  456. 

(ft)  1  Ves.sen.348;  1  Atk.  165.  (e)  1  Myl.  &  K.  297;  see  pp. 

(e)  9  High.  N.  S.  378.  306,  307. 
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ficient  to  shew  the  rule  to  be,  that,  to  perfect  a  transaction  1843. 
of  the  description  now  in  question,  the  purchaser  or  incum-  Etty 
brancer  must,  if  he  cannot  acquire  possession,  go  as  near  it  *• 

as  he  can — as  the  circumstances  of  the  case  will  permit — 
must  in  a  sense,  if  the  expression  may  be  used,  set  his 
mark  upon  the  property,  or  do  every  thing  reasonably 
practicable  to  prevent  it  from  being  dealt  with  in  fraud  of 
an  innocent  purchaser  afterwards.  The  law  has  held,  that, 
generally,  where  there  are  trustees,  this  is  done  sufficiently, 
upon  dealing  with  an  equitable  interest  in  the  fund,  by 
giving  them  notice;  because,  although  the  notice  does  not 
necessarily  prevent  such  a  fraud,  it  renders  its  commission 
much  less  likely,  and  gives  an  increased  probability  or  an 
increased  chance  of  redress,  if  the  fraud  shall  be  com- 
mitted, supposing  reasonable  diligence  to  be  used;  inas- 
much as  not  only  will  the  trustees,  if  asked,  be  likely  to 
give  information  of  the  notice,  but  if  they  shall  fail  to  do 
so,  they  may  be  liable  to  make  good  the  loss.  It  is  ob- 
vious, however,  that  unfairness  or  forgetfulness,  or  negli- 
gence on  a  trustee's  part,  or  his  death  or  infirmity,  may 
render  the  notice,  as  a  prevention  of  fraud,  useless.  What, 
however,  is  the  effect  of  a  distringas  upon  stock,  when  the 
subject  of  contract  is  an  equitable  interest  in  that  stock  ? 
It  seems  to  me  to  operate,  I  do  not  say  as  much  as  notice 
to  the  trustee,  where  there  is  a  trustee,  but  something 
more  efficacious.  That  which  the  notice  makes  unlikely, 
the  distringas  makes  substantially  impracticable;  and  ac- 
cordingly, without  saying  whether,  for  such  a  purpose  as 
that  now  in  question,  the  entry  in  the  Bank  ledger  in 
this  case  is  or  is  not  substantially,  as  well  as  in  form  and 
species,  different  from  an  indorsement  on  a  security  or  ma- 
terial muniment  of  title,  or  from  an  entry  in  an  ordinary 
banker's  book,  upon  the  face  or  margin  of  a  customer's 
account, — without  saying  also  what,  in  a  case  of  ordinary 
debt  from  A.  to  B.,  in  trust  for  C,  may  be  the  value  or 
effect  of  a  notice  to  A., — without  saying  also,  whether,  in  a 
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1843.  ^  case  of  stock,  where  two  incumbrancers  give  each  in  due 
time  a  notice  to  the  trustee,  and  the  latter,  but  not  the 
earlier,  of  the  two  incumbrancers,  places  a  distringas  on  the 
fund,  the  distringas  ought  to  give  a  preference, — and  with- 
out saying  what,  in  the  present  instance,  it  would  have 
been  right  to  decide  if  the  will  of  George  Bridges,  the 
younger,  had  been  proved  in  1835,  by  John  William 
Bridges, — I  think  that,  circumstanced  as  this  case  actually 
was,  the  distringas  served  upon  the  Bank,  and  entered  in 
the  Bank  ledger,  as  I  take  it  to  have  been  in  1836,  was  a 
proper  and  an  effectual  measure  of  caution  and  protection, 
which,  taken  by  Mr.  Smyth,  before  any  measure  of  cau- 
tion or  protection  was  taken  by  the  plaintiff,  must,  upon 
principle,  equally,  and  authority,  place  her  security  below 
each  of  his.  That  the  plaintiff's  notice  of  her  charge  to 
the  defendant  Mr.  Bridges  was,  if  it  was,  prior  to  any 
notice,  or  contemporaneous  with  the  first  notice,  to  him  of 
Smyth's  title,  I  consider,  under  the  circumstances,  as  not 
material;  it  being  clear,  as  I  have  said,  that  before  1838 
the  plaintiff  did  nothing. 

It  is,  I  think,  upon  Foster  v.  Cockerell,  and  upon 
principle,  immaterial  also,  that  Smyth  omitted,  if  he  did 
omit,  to  inquire  of  the  Bank  of  England  or  its  agents, 
whether  there  was  any  distringas  prior  to  his.  Sir  James 
Wigram  has  taken  the  same  view  of  such  a  point,  in  a  case 
of  Meux  v.  Bell}  reported  by  Mr.  Hare  (a),  where  I  have 
found  a  valuable  examination  of  authorities. 

I  have  not  thought  it  necessary  to  advert  to  the  case  of 
Timson  v.  Bamsbottom  before  Lord  Longdate  (b),  or  to 
that  of  Jones  v.  Jones,  before  Sir  Lancelot  Shadwell  (c). 
On  different  grounds,  each  of  them  is  very  unlike  the 
present.  But  there  is  a  case  of  Greening  v.  Bedford  (d), 
before  the  latter  learned  Judge,  which  may  be  thought  not 
very  far  from  resembling  this. 

(a)  1  Hare,  73.  (c)  8  Sim.  633. 

(b)  2  Keen,  35.  (</)  5  Sim.  195. 
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The  plaintiff's  counsel  will  inform  me,  whether  they        1843. 
desire  an  inquiry  as  to  the  distringas,  in  the  respects  that 
I  have  mentioned. 

The  inquiry  was  not  asked. 


Leach  v.  Leach.  Jufy  15*A  $ 

J  22nd. 

OSEPH  BURNARD,  by  his  will,. dated  the  31st  July,  Testator  be- 
1824,  bequeathed  as  follows : — I  give  and  bequeath  unto  tnertock  in 
John  Yard  Willats  and  John  Hurden,  and  to  the  survivor  ^ich  htmi  ht 
of  them,  and  the  executors  and  administrators  of  such  sur-  die  possessed  of, 

to  trustees, 

vivor,  all  and  singular  the  stock  and  Government  funds  upon  trust  to 
standing  in  my  name  in  the  books  of  the  Bank  of  England,  to^wflfe  for* 
or  which  I  may  die  possessed  of  or  entitled  to,  upon  and  for  !jfc' ?nd  after 
the  several  trusts,  intents,  and  purposes  hereinafter  men-  upon  trust  to 
tioned  and  described  (that  is  to  say),  in  trust,  to  pay  unto  the  dividends 
my  wife,  &c. —  [Here  followed  bequests  of  several  small  ^fo"^  to 
annuities  to  his  wife  for  her  life  or  widowhood,  and  to  his  ProP«r ^Jf* 

benefit  of  E., 

brother,  John  Burnard,  and  to  his  sister,  Elizabeth  Brain,  the  eldest 
for  their  respective  lives]  ;  and  from  and  after  the  decease  brother  J.,  and 
of  my  said  wife,  or  upon  her  subsequent  marriage,  and  also  ^^  ^hias^d 
from  and  after  the  death  of  my  brother  and  sister,  upon  brother,  in 

equal  shares, 

further  trust  to  pay  and  apply  the  dividends  and  interest  for  their  re- 
of  the  said  principal  stock  and  funds,  to  and  for  the  proper  Andhe  di!**' 
use  and  benefit  of  Elizabeth  Burnard,  the  eldest  daughter  Te*^  ^a^ 
of  my  said  brother,  John  Burnard,  and  the  other  children  should  be  di- 

.  _  ,  yided  and  ap- 

of  my  said  brother,  in  equal  shares  and  proportions,  for  portioned  to 

and  amongst 
all  and  every 
the  lawful  issue  of  the  said  E.,  and  the  other  children  of  his  said  brother,  in  equal  shares  and 
proportions,  and  be  assigned  to  them  respectively,  upon  their  severally  attaining  the  age  of 
twenty -one  years,  and  to  the  survivors  or  survivor  of  them.  He  left  the  residue  of  his  estate 
to  his  wife.  By  a  codicil  he  explained  that  by  E.  the  eldest  daughter  of  his  brother,  he  meant  an 
illegitimate  daughter  called  E.  At  the  date  of  the  testator's  will  and  of  his  death,  his  brother 
had  three  children  only ;  namely,  E.,  M.,  and  J.  Of  these,  E.  survived  the  widow  and  had  a 
child,  who  also  survived  the  widow ;  M.  died  in  the  widow's  lifetime,  leaving  a  child  who  sur- 
vived the  widow;  and  J.  died  in  the  widow's  lifetime  without  leaving  issue: — Held,  that  by  the 
expression  "  E.  and  the  other  children,"  the  testator  intended  the  three  children  of  his  brother 
living  at  the  date  of  the  will ;  that  each  of  the  three  children  took  a  life-interest  only  in  one  third  of 
the  dividends ;  and,  consequently,  that  upon  the  death  of  the  widow,  E.  took  a  life-interest  in  one 
third  of  the  dividends,  and  each  of  the  children  of  E.,  and  M.,  took  one  third  of  the  capital. 
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1843.  and  during  the  term  of  their  natural  lives.  And  it  is  my 
will  that  the  principal  stock  and  funds  shall  be  divided  and 
apportioned  to  and  amongst  all  and  every  the  lawful  issue 
of  the  said  Elizabeth  Burnard,  and  the  other  children  of 
my  said  brother,  in  equal  shares  and  proportions,  and  be 
assigned  to  and  transferred  to  them,  respectively,  upon 
their  severally  attaining  the  age  of  twenty-one  years,  and 
to  the  survivors  or  survivor  of  them:  and  the  testator 
thereby  gave  all  the  residue  of  his  personal  estate,  after 
payment  thereout  of  his  debts,  funeral,  and  testamentary 
expenses,  and  legacies,  unto  his  wife;  and  appointed  the 
said  John  Yard  Willata,  and  John  Hurden,  executors  of 
his  will. 

By  a  codicil,  the  testator  declared,  that  the  bequest  in 
his  will  to  Elizabeth  Burnard,  the  eldest  daughter  of  his 
brother,  John  Burnard,  was  intended  for  the  illegitimate 
child  of  his  brother,  called  or  named  Elizabeth  Burnard. 

The  testator  died  in  November,  1824,  leaving  his  widow 
and  the  several  annuitants  named  in  his  will,  surviving 
him.  In  1828,  a  suit  (that  of  «  Willats  v.  Burnard  "),  was 
instituted  by  his  executors  for  the  purpose  of  having  his 
estate  administered  in  this  Court.  In  that  suit,  the  sum 
of  £2500,  new  £4  per  cent,  annuities,  being  the  bulk  of 
the  testator's  residuary  property,  was  transferred  into  the 
name  of  the  accountant-general,  in  trust  in  the  cause ;  and 
by  a  decretal  order,  it  was  declared,  that  subject  to  the 
payment  of  the  several  annuities,  the  widow,  as  residuary 
legatee  under  the  will,  was  entitled  to  the  dividends  of  the 
£2500  stock,  to  accrue  due  during  the  lives  of  the  annui- 
tants, and  the  survivor  of  them,  and  after  their  deaths, 
during  the  life  of  the  widow,  and  her  continuing  unmar- 
ried ;  and  payment  of  the  dividends  was  ordered  accord* 
ingly.  And  after  the  death  of  the  annuitants,  and  the 
death  or  second  marriage  of  the  widow,  any  of  the  parties 
interested  in  the  stock  were  to  be  at  liberty  to  apply. 

At  the  date  of  the  testator's  will,  and  of  his  death,  John 
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Barnard  had  three  children  only,  of  whom  the  youngest  1843. 
was  at  his  death  about  six  years  of  age;  namely,  Eliza- 
beth, Mary,  and  Joseph.  Elizabeth  married,  in  1840, 
George  Leach,  by  whom  she  had  one  child  only,  George 
William  Leach.  Mary  married,  in  1833,  John  Bingham, 
by  whom  she  had  one  child  only,  Elizabeth,  and  died  in 
May,  1838.  Joseph  died  unmarried,  in  June,  1837.  John 
Burnard  never  had  any  other  issue. 

John  Burnard,  and  Elizabeth  Brain,  died  respectively 
in  the  years  1830  and  1834.  The  widow  died  in  Novem- 
ber, 1842. 

The  present  bill  was  filed  by  George  Leach  and  Eliza- 
beth his  wife,  against  the  infants,  George  William  Leach, 
and  Elizabeth  Bingham,  and  against  the  executors  of  the 
widow,  for  the  purpose  of  obtaining  a  declaration  of  the 
rights  of  the  parties  interested  in  the  £2500  stock. 

Mr.  Russell  and  Mr.  Bay  ley,  for  the  plaintiffs. 

Mr.  Simpkinson  and  Mr.  Parry,  for  the  defendants,  the 
infants. 

Mr.  Cankrien,  for  the  executors  of  the  widow. 

Mr.  Bazalgette,  for  the  surviving  executor  of  the  tes- 
tator. 

It  was  observed  at  the  bar,  that  in  one  view  of  the  con- 
struction of  the  testator's  will,  the  limitation  to  the  issue 
of  the  children  of  John  Burnard  might  be  held  void  for 
remoteness,  as  John  Burnard  might  have  had  other  chil- 
dren born  after  the  death  of  the  testator;  and  that  his  not 
having  in  fact  had  any  afterborn  children,  would  make  no 
difference :  Jee  v.  Audley  (a) ;  Leake  v.  Robinson  (b).  On 
the  other  hand,  it  was  said  that  this  question  might  pos- 

(«)  1  Cox,  324.  (b)  2  Mer.  363. 
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1843.^      8ib]y  De  considered  as  concluded  by  the  decision  in  the 
cause  of  "  Willats  v.  Burnard." 


Jufy22nd.  The  Vice-Chancellor. — The  bequest  in  question  in 
this  cause  is  worded  with  such  curious  perplexity,  and 
open  to  such  various  arguments  of  construction,  that  any 
interpretation  of  it  can  scarcely  be  much  better  than  con- 
jectural. That  which,  after  considering  the  whole  will  to 
the  best  of  my  ability,  has  appeared,  and  still  appears  to 
me,  the  least  objectionable,  I  am  ready  to  state,  believing 
further  consideration  unlikely  to  produce  any  change  in  the 
view  that  I  have  taken. 

It  appears  that  the  testator's  brother,  John,  and  three 
children  of  that  brother  (including  Elizabeth,  mentioned 
in  the  will),  were  living  when  the  will  was  made.  I  col- 
lect, also,  and  it  is  admitted,  that  not  any  other  child  of 
the  brother  was  then  living,  or  afterwards  came  into  exist- 
ence; and  that  all  the  persons  mentioned  in  the  bequest 
survived  the  testator,  and,  with  the  exception  of  the  plain- 
tiff, Mrs.  Leach,  (who  is  the  only  child  now  living  of  the 
testator's  brother,  John),  are  dead,  the  testator's  widow 
having  died  the  last.  It  has,  as  I  also  collect,  been  decided 
in  a  former  suit,  that  neither  of  the  children  of  the  testa- 
tor's brother,  John,  nor  any  issue  of  either  of  those  children, 
took  any  interest  in  possession  under  the  bequest  in  ques- 
tion, until  the  death  of  the  survivor  of  the  annuitants  men- 
tioned in  the  will,  and  the  testator's  widow,  who  was  the 
residuary  legatee.  That  decision  seems,  expressly  or  by 
implication,  to  have  acknowledged  that  there  was  nothing 
illegal  in  the  bequest  on  the  ground  of  remoteness. 

It  is  also  my  opinion  that,  according  to  the  true  con- 
struction of  the  instrument,  there  is  no  illegality.  It  ap- 
pears to  me,  though  not  without  some  doubt,  that  by  the 
expression,  "Elizabeth  Burnard,  the  eldest  daughter  of 
my  said  brother,  John  Burnard,  and  the  other  children  of 
my  said  brother,"  the  testator  ought  to  be  taken  to  have 
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meant  only  the  three  children,  then  living,  of  his  brother,  1843. 
or  at  least  not  to  have  intended  to  include  any  child  that 
might  come  into  existence  after  the  testator's  decease. 
This  also  seems  in  effect  to  have  been  decided  in  the  other 
suit :  at  least,  so  I  understand  it.  I  think,  also,  that  neither 
of  the  three  children  can,  upon  the  language  used,  be  held 
to  have  taken  more  than  a  life  interest  in  one-third  of  the 
fund,  and  that  Elizabeth  Burnard  Bingham,  and  George 
William  Leach  (the  children,  respectively,  of  two  of  the 
three  children  of  the  testator's  brother,  John),  having  been 
the  only  issue  of  any  of  the  three  children  of  the  testator's 
brother,  John,  living  at  the  widow's  death,  became,  upon 
that  event,  entitled  in  possession  to  two-thirds  of  the  fund, 
in  equal  shares,  absolutely,  Mrs.  Leach  being,  as  I  have 
said,  in  my  opinion,  tenant  for  life  of  the  other  third,  the 
title  to  which,  subject  to  her  life  interest,  I  think  cannot,  or 
ought  not,  to  be  now  declared.  There  must  be  liberty  to 
apply  on  her  death. 

I  repeat  that  I  do  not  feel  myself  either  confident  in  the 
correctness  of  this  interpretation  of  the  strangely-worded 
instrument  before  me,  or  able  to  suggest,  on  the  whole,  a 
better,  consistently  with  the  rule  that  words  in  a  will  are 
to  be  construed  according  to  their  ordinary  sense  and 
meaning,  unless  the  testator  has  declared,  or  by  the  con- 
text shewn,  that  he  uses  them  otherwise,  and  consistently 
with  what  I  apprehend  to  be  another  general  rule,  that  a 
will  is  to  be  read  with  an  inclination  to  believe,  when 
it  can  be  not  unreasonably  supposed,  that  the  testator 
did  not  intend  to  transgress  the  law.  I  cannot  read  the 
gift  to  the  issue  of  the  three  children  of  the  brother,  as 
being  merely  a  gift  to  the  children  of  those  three  children, 
or  as  a  gift  per  stirpes;  nor  do  I  construe  the  mention  of 
the  age  of  twenty- one  as  operating  a  postponement  of  vest- 
ing, or  the  words  "and  to  the  survivors  or  survivor  of 
them,"  at  the  end  of  the  bequest,  as  referring  to  those  who 
should  live  to  attain  that  age. 


*/ 
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1843. 

Marks  v.  Locke. 

Jufy  214.  jy 

To  a  bill  filed  ±jY  articles  dated  the  24th  April,  1769,  made  in  contem- 

B*,  to  recover  a  plation  of  a  marriage  between  Robert  Marke  and  Grace 

to^au*17*8"  Haddon,  Robert  Marke  covenanted  to  surrender  certain 

claiming  ad-  messuages  and  lands,  parcel  of  the  manor  of  Taunton 

B.,  under  the  Deane,  of  which  he  was  seised  in  fee,  according  to  the  cus- 

wrfow  con*7  tom  °f  t'ie  nwuior,  to  John  Haddon  and  John  Marke  (bro- 

S^cuJtom0'  tter  of  thc  8ettlor)>  ftnd  their  heirs,  according  to  the 

necessary  par-  custom  of  the  manor,  npon  trust  for  the  settlor  and  his  in- 

A.,  'with  re-  tended  wife,  for  their  respective  lives,  and  upon  the  decease 

persona,  avaU  °^  ^G  8urv*vor  of  them,  upon  trust  to  surrender  the  premises 

himself  of  the  to  the  use  of  the  issue  of  the  marriage  as  therein  men- 

provisions  of         . 

the  23rd  Order  tioned,  and  in  default  of  issue  of  the  marriage  who  should 

isuT1*^'         be  living  at  the  death  of  the  survivor  of  the  intended  hus- 

rA/**.  /&/?         "mn^  an(*  w^e9  uPon  tnist  to  surrender  the  premises  to  the 

use  of  the  right  heirs  of  the  settlor  for  ever,  according  to 

the  custom  of  the  manor. 

The  properly  comprised  in  the  articles  was  duly  surren- 
dered to  the  use  of  the  trustees,  and  they  were  admitted  to 
it.  The  marriage  took  effect,  and  Robert  Marke,  the  set- 
tlor, died  in  1779,  leaving  one  child  only  of  the  marriage, 
Elizabeth,  who  died  in  1812,  intestate,  and  without  hav- 
ing been  married.  The  widow  of  the  settlor  married 
James  Turner,  and  died  in  1819,  leaving  her  husband 
and  two  sons,  John  Haddon  Turner,  and  James  Turner, 
the  younger,  surviving  her. 

Shortly  previous  to  her  death,  Elizabeth  Marke,  who 
had  obtained  a  surrender  of  the  estate  from  the  party  re- 
presenting Haddon,  the  surviving  trustee  under  the  arti- 
cles, surrendered  them  to  her  half-brother,  John  Haddon 
Turner,  who,  for  valuable  consideration,  and  with  the  con- 
sent of  James  Turner  the  younger,  who  then  claimed  to  be 
customary  heir,  conveyed  part  of  them  to  Thomas  South- 
wood. 
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In  1825,  Susannah  Locke,  the  youngest  sister  of  Robert  1843, 
Marke  the  settlor,  filed  her  bill  against  Southwood,  al- 
leging that  the  settlor  had  no  other  issue  than  his  daugh- 
ter Elizabeth,  and  that  he  left  no  brother  surviving  him, 
and  that  upon  the  death  of  Grace  Turner,  she,  the  plaintiff, 
as  such  youngest  sister,  became  heiress  of  Robert  Marke 
the  settlor,  according  to  the  custom  of  the  manor,  and 
praying  that  South  wood,  who  had  purchased  with  notice  of 
the  articles,  might  be  decreed  to  convey  to  her  the  cus- 
tomary premises.  In  this  suit,  the  defendant  admitted 
the  custom  as  stated  by  the  plaintiff  Susannah  Locke,  and 
upon  the  ground  that  she  came  within  the  description 
of  right  heirs  in  the  ultimate  limitation  in  the  articles, 
(the  heirs  being  considered  to  take  by  purchase),  she  ob- 
tained a  decree  in  her  favour  (a). 

In  consequence  of  this  decree,  Susannah  Locke,  in  Sep- 
tember, 1831,  filed  her  bill  against  Matthew  and  Sarah 
Colman  (A),  for  the  purpose  of  recovering  other  of  the  cus- 
tomary lands  comprised  in  the  articles,  of  which  the  Col- 
mans  were  purchasers  under  a  title  similar  to  that  of 
Southwood.  The  defendants  in  this  suit  disputed  the  cus- 
tom as  asserted  by  Susannah  Locke,  and  upon  the  trial  of 
an  issue  directed  for  the  purpose  of  trying  her  title  as 
heiress  according  to  the  custom,  a  verdict  was  found 
against  her. 

In  October,  1832,  the  original  bill  in  the  present  suit 
was  filed  by  John  Marke  against  Susannah  Locke,  and 
against  certain  persons  of  the  name  of  Mattock  and  Bush, 
devisees  in  trust  under  the  will  of  Southwood,  who  died  in 
1830,  praying  that  the  plaintiff  might  be  declared  entitled 
to  the  customary  hereditaments  comprised  in  the  articles, 
that  the  defendants  might  be  decreed  to  convey  to  him 
the  lands  purchased  by  Southwood,  and  for  further  relief. 


(a)  See  Locke  v.  Southwood,  1  Myl.  &  Cr.  411. 
(&)  See  Locke  v.  Colman,  1  Myl.  &  Cr.  428. 
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1843.  The  plaintiff,  by  his  bill,  submitted  that,  according  to 

the  true  construction  of  the  articles,  the  ultimate  trust 
therein  contained  was  for  the  benefit  of  the  person  or  per- 
sons who  would,  at  the  time  of  the  death  of  the  survivor  of 
Robert  Marke  and  Grace  his  wife  (afterwards  Grace  Tur- 
ner), have  been  the  customary  heir  or  heirs  of  Robert 
Marke,  if  he  had  at  that  time  been  seised  to  him  and  his 
heirs,  as  customary  tenant  of  the  premises,  and  had  died  so 
seised.  And  the  plaintiff  alleged  that,  as  youngest  son  of 
Robert  Marke,  who  was  the  youngest  son  of  John  Marke, 
who  was  the  only  brother  of  the  settlor,  he  became  and  was 
at  the  decease  of  Grace  Turner,  and  at  the  filing  of  the  bill, 
heir,  according  to  the  custom  of  the  manor,  of  the  settlor. 

Amongst  other  customs  of  the  manor  the  plaintiff  stated 
the  following : — That  if  a  man  die  seised  to  him  and  his 
heirs  as  customary  tenant  of  any  customary  lands  of  inhe- 
ritance within  the  manor,  having  a  wife  at  the  time  of  his 
death,  then  his  wife  shall  inherit  such  land  as  next  heir  to 
such  customary  tenant,  and  shall  be  admitted  to  hold  the 
same  to  her  and  her  heirs  for  ever,  according  to  the  custom 
of  the  manor :  also,  that  if  a  man  die  seised,  &c.,  having  at 
the  time  of  his  death  more  sons  than  one,  and  having  no 
wife,  and  there  be  no  issue  of  any  deceased  younger  son, 
then  the  youngest  surviving  son  shall  inherit :  and  that  if 
a  man  die  seised,  &c.,  having  at  the  time  of  his  death  but 
one  brother  of  the  whole  blood,  and  having  no  wife,  and 
no  issue,  and  there  being  no  issue  of  any  deceased  younger 
brother  of  the  whole  blood,  the  brother  shall  inherit :  also, 
that  the  customary  heir  of  any  deceased  son,  daughter,  &c., 
of  a  person  seised  in  fee  as  customary  tenant,  who  would, 
if  living,  have  been  the  customary  heir  of  the  tenant,  shall 
be  the  customary  heir  of  such  tenant. 

The  cause  came  on  for  hearing  before  Lord  Cottenham, 
C,  in  July,  1841,  when  it  was  objected  that  the  customary 
heirs  of  Grace  Turner,  the  heir  at  law  of  the  settlor  ac- 
cording to  the  course  of  the  common  law,  and  the  cus- 
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tomary  heirs  of  the  widows  of  former  customary  heirs  of        1843. 
the  settlor,  ought  to  be  parties  to  the  suit.    These  objec- 
tions, or  some  of  them,  were  allowed,  and  the  cause  stood 
over,  with  liberty  to  amend  by  adding  parties. 

The  plaintiff  then  filed  a  supplemental  bill  against 
Susannah  Locke,  and  the  other  defendants  to  the  original 
bill,  by  which,  after  stating  the  objections  which  had  been 
made  for  want  of  parties,  the  plaintiff  alleged  that  the  fol- 
lowing persons  claimed  interests  in  the  customary  pre- 
mises, viz.,  James  Turner  and  others,  devisees  of  James 
Turner,  the  younger,  who  was  the  customary  heir  of  Grace 
Turner;  John  Marke  (3),  the  heir  at  law  of  John  Marke  (1), 
and  also  of  the  settlor ;  Lucy  Culverwell  claiming  as  cus- 
tomary heir  of  Anne  Marke,  the  widow  of  John  Marke  (1), 
who  married,  secondly,  .a  Culverwell;  William  and  John 
Jennings,  claiming  as  customary  heirs  of  Mary  Marke,  the 
widow  of  Robert  Marke  (2),  who  married,  secondly,  a 
Jennings ;  and  William  Marke,  the  heir  at  law  of  Robert 
Marke  (2). 

The  supplemental  bill  prayed  that  the  persons  so  claim- 
ing interests,  upon  being  respectively  served  with  a  copy 
of  that  bill,  might  be  bound  by  all  the  proceedings  in  the 
cause ;  and  in  pursuance  of  the  provisions  of  the  twenty- 
third  Order  of  August,  1841,  all  these  persons  were  served 
with  copies  of  the  supplemental  bill. 

By  the  twenty- third  Order  of  August,  1841,  "  where  no 
account,  payment,  conveyance,  or  other  direct  relief,  is 
sought  against  a  party  to  a  suit,  it  shall  not  be  necessary  for 
the  plaintiff  to  require  such  party,  not  being  an  infant,  to 
appear  to  and  answer  the  bill.  But  the  plaintiff  shall  be  at 
liberty  to  serve  such  party,  not  being  an  infant,  with  a  copy 
of  the  bill,  whether  the  same  be  an  original,  or  amended,  or 
supplemental  bill,  omitting  the  interrogating  part  thereof; 
and  such  bill,  as  against  such  party,  shall  not  pray  a 
subpoena  to  appear  and  answer,  but  shall  pray  that  such 
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1843.        party*  upon  being  served  with  a  copy  of  the  bill,  may  be 
bound  by  all  the  proceedings  in  the  cause/' 
The  cause  coming  on  again  for  hearing  this  day, — 

Mr.  Freeling,  for  the  defendant,  Susannah  Locke,  ob- 
jected that  the  suit  was  defective  for  want  of  parties,  the 
persons  who  had  been  served  with  copies  of  the  supplemen- 
tal bill  not  being,  properly,  parties  to  the  suit.  He  insisted 
that  they  ought  to  have  been  made  parties  in  the  usual 
manner,  and  that  the  twenty-third  Order  of  August,  1841, 
was  not  applicable.     He  cited  Barkley  v.  Lord  Reay  (a). 

Mr.  Swanston  and  Mr.  Kingldke,  for  the  plaintiffs,  cited 
Lloyd  v.  Lloyd  (b),  and  contended  that,  at  all  events,  as 
regarded  the  heirs  according  to  the  common  law,  it  was 
not  necessary  to  do  more  than  the  plaintiff  had  done.  It 
was  not  necessary  for  the  common  law  heir  to  attend  the 
determination  of  rights  between  the  customary  heirs. 

The  Vice-chancellor. — Tt  appears  plain  to  me  that 
but  for  the  23rd  Order,  these  parties,  or  some  of  them, 
would  have  been  necessary  parties  in  the  ordinary  way, 
that  is,  parties  who  must  have  appeared  and  answered,  or 
against  whom,  if  within  the  jurisdiction,  process  of  con- 
tempt would  have  been  exhausted.  I  say  that,  independ- 
ently of  the  decision  of  Lord  Cotlenham,  who  at  one  period 
of  the  cause  appears  to  have  determined  that  these  per- 
sons, or  some  of  them,  were  necessary  parties  to  the  bill. 

The  bill  is  filed  by  a  plaintiff  asserting  an  equitable  title 
to  a  customary  estate,  of  which  the  legal  interest  appears 
to  be  vested  in  Mattock  and  Bush,  and  praying  the  esta- 
blishment of  his  equitable  title,  and  the  assurance  to  him 
of  the  legal  estate.  To  this  property  the  plaintiff's  title 
is  claimed  in  respect  of  his  alleged  character  of  heir,  ac- 

(a)  2  Hare,  306.  (b)  Ante,  vol  1,  p.  181. 
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cording  to  the  custom,  of  a  former  owner,  at  a  particular  1843. 
period — not  at  his  death,  bat  another  period.  A  lady 
named  Locke,  adversely  claiming  by  a  different  pedigree, 
or  different  construction  of  the  custom  from  that  by  which 
the  plaintiff  claims,  is  in  possession,  and  has  had  that  right 
adjudicated  to  her  in  another  suit,  to  which  the  plaintiff  is 
not  a  party. 

There  are,  however,  various  constructions  suggested  of 
the  custom;  and  it  is  contended  that  the  custom  has  not 
provided  for  every  possible  case  of  descent,  with  reference 
to  persons  dying  with  or  without  a  widow,  and  that  the 
common  law  would  supply  a  descent  left  unsupplied  by 
custom.  There  are  various  claimants,  who  were  in  every 
sense  absent  from  the  record  when  the  case  was  before 
Lord  Coitenham,  and  Lord  Cottenham  directed  that  they, 
or  some  of  them,  should  be  here.  All  have  been  added  as 
parties;  but  have  not  been  served  with  a  subpcend.  Of 
course  the  suit  has  not  proceeded  to  contempt  against 
them,  they  have  not  answered,  they  do  not  now  appear,  and 
they  are  now  within  the  jurisdiction. 

If  the  23rd  Order  does  not  apply,  this  suit  must  stand 
over  for  want  of  parties ;  not  only  Mattock  and  Bush  have 
an  interest  in  the  suit,  and  a  duty,  as  trustees,  which  they 
may  or  may  not  be  willing  to  perform,  but  Mrs.  Locke, 
and  those  claiming  under  her,  say  that  they  ought  to  be 
delivered  from  these  questions  by  one  suit,  and  that  this 
suit,  as  at  present  constituted,  will  not  deliver  them  from 
these  questions,  parties  who  may  contest  their  claim  not 
being  here.  If  the  order,  therefore,  does  not  apply,  the 
cause  must  stand  over,  not  only  upon  the  ground  of  Lord 
Cottenham9 8  decision,  but  upon  general  principles  and  au- 
thority, the  frame  of  the  bill,  and  the  nature  of  the 
circumstances. 

But  it  is  said  that  the  23rd  Order  applies.  Now  that 
order  (whether  it  might  or  might  not  be  usefully  ex- 
tended, I  need  not  express,  if  I  have  formed  any  opinion) 
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1843.  is  as  follows :  [His  Honor  here  read  the  order,  as  far  as 
the  words  "  answer  the  bill"]  I  am  of  opinion,  that  these 
are  words,  not  of  direction,  but  of  condition — and  I  think 
that  they  have  been  so  construed  by  one  of  the  Judges  of 
this  Court.  If  the  condition  is  not  fulfilled,  the  whole  pro- 
ceeding under  the  order  is  out  of  place,  and  Mrs.  Locke 
may  say  that  she  is  entitled  to  disregard  it — that  it  is  not 
necessary  to  pay  any  attention  to  an  irregular  and  unau- 
thorized proceeding.  Assume  that  no  account,  no  pay- 
ment, no  conveyance  is  sought  against  the  other  defend- 
ants, can  it  be  said  that  no  direct  relief  is  sought  against 
them?  The  plaintiff  seeks  to  be  established  in  respect  of 
his  alleged  customary  heirship ;  if  so,  he  has  a  right  to  a 
conveyance  from  Mattock  and  Bush.  They  are  trustees 
for  one  or  the  other  of  the  contending  parties ;  each  of 
them  may  institute  a  suit  against  Mattock  and  Bush, — 
Mrs.  Locke  must  be  a  party  to  every  one  of  the  suits,  and 
the  question  may  be  re-agitated  in  each. 

Upon  the  whole,  I  am  of  opinion,  that  if  I  were  to  over- 
rule this  objection,  it  would  render  the  suit  entirely  useless 
to  the  plaintiff,  and  that  the  Lord  Chancellor,  or  House  of 
Lords,  would  most  properly  reverse  the  decision. 
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William  John  Richardson  and  six  others,  on  behalf  of 

themselves  and  of  all  other  the  proprietors  or  share-       J^.J^o^yu.  /// 
holders  and  partners  of  and  in  the  Company  or  part-        /o  J**'.  4pf 
nership,  called  the  British  Iron  Company  hereinafter        Q.  MJ .  633. 
mentioned,  except  snch  of  the  said  proprietors  or  share-       /Z  7u*>.  ///""" 
holders  and  partners  as  are  hereinafter  named  as  de-      /J  j?*"  -  4*s 
fendants  hereto  ....        Plaintiffs, 

and 

Sir  George  G.  de  H.  Larpent  and  others  {directors  of  the 

Company),  Robert  Small  and  others  {trustees),  and 

Robert  Smith  (secretary)  -  Defendants. 

v  *'  July  25l/i. 

J.HE  bill  stated,  that,  in  the  month  of  April,  1825,  cer-  The  directors  of 
tain  persons,  in  number  571,  entered  into  partnership  ^mpany,  con- 
together  for  the  purpose  of  working  iron-mines  in  Great  JJJJJJf <J? 600 
Britain,  and  of  manufacturing  and  selling  the  ores  and  members,  made 

certain  calls, 

metals  to  be  obtained  and  raised  from  such  mines,  and  which  the  ma- 
that  the  terms  of  such  partnership  were  contained  in  a  shareholders 
certain  indenture  of  settlement.  P.aid»  ^  wW* 

six  of  them,  al- 

The  bill  then  set  forth  the  indenture  of  settlement,  leging  that  the 
which  bore  date  the  28th  of  April,  1825,  and  which,  fraudulently 
amongst  many  other  clauses,  contained  clauses  to  the  effect  JJ^  1B^nfed 
that  the  parties  thereto  of  the  second  part,  called  proprie-  their  billon 

behalf  of  them* 

tors,  and  others  who  should  thereafter  become  proprietors  selves,  and  all 
as  therein  mentioned,  should  form  a  partnership,  to  be  holders,*^- **" 
called  «  The  British  Iron  Company,"  for  the  term  of  sixty-  £$*£**- 
one  years,  unless  sooner  dissolved  by  agreement ;  that  the  against  the  di- 
capital  of  the   Company  should  consist  of  £2,000,000  tees,  and  secre- 
divided  in  20,000  shares  of  £100  each;  that  the  manage-  JjfiKff " 

for  an  account 
of  the  debts  and 
assets  of  the  partnership,  a  receiver,  an  injunction  to  restrain  the  defendants  and  all  officers  and 
servants  of  the  company  from  dealing  with  the  partnership  property,  an  account  of  the  debts  and 
liabilities  of  the  company,  and  to  have  the  property  applied  towards  the  payment  of  its  debts  and 
liabilities : — Held,  that  some  at  least  of  the  absent  shareholders,  who  had  paid  up  the  disputed 
calls,  ought  to  be  made  parties  to  the  suit. 

Where  a  cause  is  set  down  for  hearing,  upon  the  defendant's  objection  for  want  of  parties, 
under  the  39th  Order  of  August,  1841,  the  Court  will  assume,  for  the  purpose  of  deciding  that 
objection  only,  the  defendant's  answer  to  be  true. 
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1843.        ment  of  the  Company  should  be  confided  to  sixteen  direc- 

Richardson    ^:or8,  *°  ^e  c'10Sen  fr°m  aniong  the  proprietors ;  and  that 

'•  it  should  be  lawful  for  a  special  general  meeting,  called 

La&pent 

for  the  purpose,  from  time  to  time  to  amend,  alter,  or 
annul,  either  wholly  or  in  part,  any  of  the  clauses  of  the 
deed,  or  of  the  existing  regulations. 

The  bill  then,  after  stating  the  appointment  of  the  de- 
fendants as  directors,  trustees,  and  secretary,  alleged  that 
at  a  special  general  meeting  of  the  proprietors,  held  on  the 
7th  November,  1826,  it  was  resolved,  first,  that  the  capital 
to  be  raised  for  the  purposes  of  the  Company  should  no 
longer  consist  of  the  sum  of  £2,000,000,  divided  into 
20,000  shares  of  £100  each,  but  should  be  limited  to  the 
sum  of  £1,000,000,  and  should  be  considered  as  divided 
into  20,000  shares  of  £50  each ;  and  secondly,  that  no 
proprietor  should  be  liable  to  pay  in  the  whole  more  than 
£50  in  respect  of  any  one  share :  that  all  the  20,000  shares 
of  £50  each,  were  taken  and  subscribed  for,  and  that,  in  the 
month  of  February,  1829,  a  call  for  the  last  instalment  in 
respect  of  £50  on  each  share  was  made :  that,  at  a  meeting 
held  on  the  4th  May,  1838,  the  directors  procured  some  of 
the  shareholders  to  pass  resolutions,  authorizing  them  to 
raise  a  loan  of  £300,000,  and  rescinding  the  two  reso- 
lutions passed  at  the  meeting  of  the  proprietors  on  the 
7th  November,  1826:  that,  on  the  25th  May,  1838,  the 
directors,  by  fraud  and  misrepresentation,  the  nature  of 
which  was  specially  charged  by  the  bill,  procured  some 
of  the  proprietors  to  confirm  the  resolutions  of  the  4th 
of  the  same  month :  that  the  plaintiffs  and  divers  other 
partners  and  proprietors  of  the  Company  protested  against 
the  resolutions  of  the  4th  and  25th  May,  and  declared 
the  same  illegal  and  void :  that,  notwithstanding  the  £50 
per  share  had  already  been  called  for,  and,  except  as 
therein  mentioned,  paid  up,  the  directors,  on  four  several 
occasions  mentioned  in  the  bill,  made  four  several  calls 
of  £5  each :  that  the  defendants,  and,  through  their  mis- 
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representation,  the  other  shareholders,  except  the  plain-        1843. 

tiffs,  had  paid  up  these  calls,  but  that  the  plaintiffs  had  ^ 

_._„_  ii.  Richardson 

protested  against  and  refused  to  pay  them,  and  actions  «. 

had  accordingly  been  brought  against  them  to  recover  the  NT< 

amount  of  the  calls. 

The  bill  charged  that  the  number  of  shareholders  was  so 
great,  and  their  rights  and  liabilities  so  subject  to  change 
and  fluctuation  by  death  or  otherwise,  that  it  was  not  pos- 
sible without  the  greatest  inconvenience  to  make  them 
parties  to  the  suit ;  and  that  so  to  do,  would  render  it  im- 
possible in  fact  to  prosecute  the  suit  to  a  hearing ;  and 
that  the  directors  refused  to  allow  the  plaintiffs  to  inspect 
the  books  of  the  Company,  or  to  discover  to  the  plaintiffs 
who  were  the  members  of  the  Company.  The  bill  further 
charged  that  all  the  shareholders  had  a  common  interest 
in  having  the  property  and  effects  and  other  assets  belong- 
ing or  due  to  the  partnership  duly  got  in  or  applied  under 
the  direction  of  the  Court,  in  satisfaction  of  the  debts  due 
and  owing  from  the  partnership. 

The  bill  prayed,  amongst  other  things,  that  it  might  be 
declared  that  the  resolutions  of  the  4th  and  25th  May, 
1838,  were  fraudulent  and  void ;  that  the  actions  for  the 
calls  might  be  restrained  by  injunction ;  that  the  directors 
might  be  declared  personally  liable  for  all  acts,  dealings, 
and  transactions  made  or  done  in  consequence  of  their 
fraudulent  misrepresentation,  and  might  be  decreed  to 
make  good  all  losses  occasioned  thereby ;  that  an  account 
might  be  taken  of  all  the  partnership  property,  and  that 
such  part  of  the  partnership  property  as  required  to  be  sold 
might  be  sold;  for  a  receiver;  for  an  injunction  to  restrain 
the  defendants  and  all  the  officers  and  servants  of  the 
Company  from  in  any  manner  dealing  with  the  partnership 
property ;  for  an  account  of  the  debts  and  liabilities  of  the 
Company;  and  to  have  the  property  of  the  Company  pro- 
perly applied  towards  payment  and  satisfaction  of  its  se- 
veral debts  and  liabilities. 
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1843.  The  defendants,  in  a  schedule  to  their  answer,  set  out 

Richardson  ^e  names  of  all  the  present  shareholders  (upwards  of  500 
in  number),  who  had  paid  up  the  additional  instalments 
called  for  on  their  respective  shares;  and  by  their  answer 
they  submitted,  that  these  persons  were  necessary  parties 
to  the  suit.  They  denied  the  various  charges  of  fraud  and 
misrepresentation  contained  in  the  bill. 

The  cause  was  set  down  by  the  plaintiffs  under  the  39th 
Order  of  August,  1841,  to  be  heard  on  the  objection  for 
want  of  parties  only. 

Mr.  Russell,  Mr.  Wigram,  and  Mr.  Roundell  Palmer, 
for  the  defendants. — For  the  purpose  of  sustaining  the 
objection  for  want  of  parties  under  the  39th  Order,  the 
Court  will  assume  the  truth  of  the  answer  as  to  that  par- 
ticular point.  Then  these  plaintiffs,  not  having  a  common 
interest  with  the  absent  defendants  in  the  relief  which 
they  seek,  cannot  be  permitted  to  sue  on  behalf  of  them- 
selves and  all  other  shareholders :  Bainbridge  v.  Burton(a). 
Some  of  the  shareholders  having  paid,  and  others  not 
having  paid,  the  additional  calls,  it  is  impossible  to  say 
that  the  whole  of  the  rights  and  interests  of  the  Company 
are  represented  by  one  of  these  classes  only,  especially  a 
class  which  is  in  the  minority.  How  can  a  class  of  indi- 
viduals so  circumstanced  and  in  a  minority  take  the  whole 
concern  into  their  own  hands,  and  enforce  a  general  ac- 
count and  dissolution  (for  they  virtually  ask  a  dissolution) 
behind  the  backs  of  the  majority?  Long  v.  Younge  (b), 
Wallworth  v.  Holt  (c),  Newton  v.  Lord  Egmont  (d),  Jones  v. 
Garcia  del  Rio  (e).  The  cases  in  which  parties  have  been 
allowed  to  sue  on  behalf  of  themselves  and  others  are 
these :  first*  cases  in  which  some  have  been  allowed  to  sue 
on  behalf  of  all  having  a  manifestly  common  interest 

(a)  2  Beav.  539.  (d)  5  Sim.  130. 

(6)  2  Sim.  369.  (<?)  Turn.  &  Russ.  297. 

(c)  4  Myl.  &  Cr.  619. 
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against  individuals  for  the  purpose  of  enforcing  a  personal         1843. 

liability  to  the  partnership,  or  of  relieving  the  partnership    ^cm2Bn9om 

from  a  liability  to  those  individuals.     Cockburn  v.  Thomp-      v    •• 

Lakpxnt. 
son  (a),  Hichens  v.  Congreve  (A),    Walbum  v.  Ingilby  (c), 

Small  v.  Attwood  (d),  Taylor  v.  Salman  (e),  Preston  v. 
Grand  Collier  Dock  Company  (/).  Secondly,  cases  in 
which  some  have  been  allowed  to  sue  on  behalf  of  all 
the  partners  having  a  manifest  common  interest  in  the 
relief  sought,  against  all  having  an  opposite  interest,  and 
the  public  officers,  for  the  collection  and  administration 
of  the  partnership  property  by  the  Court:  such  is  the  case 
of  Wallworth  v.  Holt,  which  would  be  exactly  the  converse 
of  this  case,  if  the  persons  named  in  the  defendants'  sche- 
dule were  made  parties.  Thirdly,  cases  in  which  indivi- 
dual par  ners  have  sued  on  their  own  behalf,  for  their 
separate  rights,  other  individuals,  against  whom  they 
make  out  a  case  of  liability  to  them,  on  the  ground 
of  fraudulent  dealing  with  their  interest,  or  otherwise. 
Mare  v.  Malachy  (g),  Seddon  v.  Connell  (h),  Turner  v. 
Hill  (i),  Brown  v.  De  Tastet  (k).  There  are  also  cases 
in  which  the  Court  admits  of  representative  defendants ; 
but  it  is  on  the  ground  that  all  have  a  common  interest  as 
members  of  one  class,  and  for  the  fair  contest  and  decision 
of  the  litigated  question.  Adair  v.  The  New  River  Com- 
pony  (I),  Pearce  v.  Piper  (m),  Caldecott  v.  Caldecott  (n).  The 
case  of  the  plaintiffs  falls  within  none  of  these  classes :  they 
are  seeking,  in  a  bill  for  an  account  and  general  dissolution, 
to  represent  interests  inconsistent  with  their  own.  Nor 
can  a  receiver  of  the  partnership  property  be  granted  in 

(a)  16  Ves.  321.  (A)  10  Sim.  58. 

\b)  4  Rum.  562.  (*)  11  Sim.  1. 

(e)  1  M.  &  K.  61.  (i)  Jac  284. 

(d)  1  You.  407.  (I)  11  Ves.  429. 

(e)  4  M.  &  C.  134.  (m)  17  Ves.  1. 
(/)  11  Sim.  327.  (»)  Cr.  &  Ph.  183. 
(g)  1  My.  &  C.  559. 

V0L-  "•  MM  N.  C.  C. 
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1843.       the  absence  of  the  majority  of  the  partners :  Turner  v. 
J     ■     '      Bar  lose  la) . 


Labpbnt. 


Mr.  SimpUnson  and  Mr.  Shapter  for  the  plaintiffs. — 
It  is  clearly  not  necessary,  in  the  case  of  a  partnership 
consisting  of  so  many  partners  as  there  are  here,  that  all 
should  be  parties  to  the  suit;  the  only  question  is,  what  num- 
ber of  each  class  should  be  partners :  Aiwood  v.  Small  (£). 
[The  Vice-Chancellor. — That  decision  is  quite  consistent 
with  the  proposition,  that  where  you  have  parties  enough, 
for  substantial  purposes,  to  represent  all  the  partners,  you 
need  not  have  every  individual  partner  before  the  Court.] 
We  submit  that  the  plaintiffs  and  defendants  in  this  case 
sufficiently  represent  the  Company:  Bromley  v.  Smilh  (c); 
Meux  v.  Maltby  (d).  We  say,  first,  that  the  directors  had 
no  right  to  make  the  calls ;  secondly,  that,  when  they  were 
made,  the  partners  who  paid  them  were  induced  to  do  so 
by  misrepresentation.  To  allow  the  objection  would  be 
tantamount  to  a  complete  denial  of  justice,  where  the  share- 
holders are  so  numerous.  But  it  is  said,  that  you  need 
not  make  all,  but  some,  only,  of  them  parties :  what  par- 
ticular number,  however,  are  necessary  for  the  purpose  of 
this  suit  is  not  suggested ;  and  had  any  number,  short  of 
the  whole,  been  made  parties,  the  defendants  would  have 
objected.  Besides,  the  plaintiffs  are  ignorant  who  the 
other  shareholders  are.    Wallxoorth  v.  Holl. 

The  Vicb-Chancbllor. — This  is  the  case  of  a  very  nu- 
merous unincorporated  trading  company,  between  ike 
members  of  which  there  is  a  schism,  one  division  taking 
one  view  of  certain  important  proceedings  relating  to  their 
common  interest,  the  other  a  different  view,  and  each  divi- 
sion comprehending,  as  it  appears,  such  a  number  of  per- 


(o)  11  Sim.  £0.  (c)   1  Sim.  8. 

(ft)  4  Jur.  239.  (<*)  2  Swan.  277. 
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sons  as  to  render  it  substantially  impracticable  to  conduct  1843. 
a  suit  comprising  all  the  individuals  of  either  class.  The  jJ^bdson 
bill  is  filed  by  .the  plaintiffs  on  behalf  of  themselves,  and  w  v- 
all  other  the  members  of  the  partnership.  It  may  be,  that, 
as  far  as  the  plaintiffs  are  concerned,  it  is  properly  filed  on 
behalf  of  themselves  and  those  members  who  take  the  same 
view  of  the  matters  in  dispute  as  they  do,  and  not  properly 
filed  on  behalf  of  all  the  members;  but  upon  this  it  is  not 
necessary  to  give  an  opinion.  In  regard  to  the  defendants, 
none  of  the  dissentients  from  the  view  of  the  plaintiffs 
are  here  in  that  character.  It  is  true  that  some  are  pre- 
sent; but  all  present  are  directors  or  trustees — persons  to 
whom,  more  or  less,  are  committed  the  general  govern- 
ment and  administration  of  the  Company.  They  are  all, 
therefore,  directors  or  trustees,  more  or  less,  for  all,  and, 
sustaining  that  character,  cannot,  it  may  fairly  be  supposed, 
exercise  so  fully  and  freely  the  right  and  power  of  opposing 
the  plaintiffs'  views,  as  those  persons  may  be  considered 
likely  to  be  capable  of  doing,  who  owe  no  duty  to  the  plain- 
tiffs, beyond  the  simple  and  ordinary  duty  of  partners. 

The  points  on  which  the  partners  are  divided  are — first, 
the  time,  manner  and  circumstances  of  dissolving  the  Com- 
pany ;  secondly,  as  to  the  question  whether  the  capital  has 
been  rightly  increased,  that  is  to  say,  whether  the  plaintiffs 
can  be  compelled  to  pay  to  the  parties,  who  are  in  the  situ- 
ation of  governors  of  the  concern,  more  than  a  certain  spe- 
cified amount  of  capital.  One  object  of  the  bill  is  to  ob- 
tain a  dissolution,  another,  more  plain  object,  to  exempt 
the  plaintiffs  from  the  liability  to  contribute  to  a  further 
capital.  But  the  larger  body  of  the  shareholders  are  those 
who  have  actually  contributed  that  increased  amount  of 
capital  which  is  in  dispute.  These  persons,  it  being  at  least 
very  doubtful  whether,  having  contributed  the  money,  they 
can  recover  it  back  again,  have  plainly,  as  it  seems  to  me, 
an  interest  that  the  plaintiffs  should  farther  contribute; 
but  the  plaintiffs,  desire  that  they  the  plaintiffs  should  be 

m  m2 
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1843.        freed  from  contribution.    It  is  too  much  to  say  that  ques- 
tions so  important  should  be  decided  without  the  presence 
v.  of  at  least  an  adequate  number  to  maintain  each  side. 

But,  as  I  have  already  said,  only  the  directors  and  trustees 
are  here  as  defendants — men  who  must  be  restricted  in  the 
mode  and  form  of  their  opposition,  because  they  owe  the 
plaintiffs  a  duty  beyond  that  which  exists  simply  between 
partner  and  partner.  They  are  officially  obliged  to  have 
an  equal  mind  towards  the  shareholders,  and  cannot  pro- 
perly be  considered  as  representing  an  opposition. 

Considering  the  nature  of  the  questions  agitated  on  this 
bill,  and  taking  the  answer  to  be  true  for  this  purpose  only, 
I  must  say  that  the  suit  is  defective  for  want  of  parties.  My 
present  impression  is  not  that,  in  every  case  where  a  dissolu- 
tion is  sought,  all  the  individual  partners  must  of  necessity 
be  present.  Generally  the  rule  may  be  so,  but  I  can  con- 
ceive a  case  where  it  would  be  most  important  to  the  in- 
terest of  the  plaintiffs,  and  their  right,  to  have  the  partner- 
ship dissolved,  and  yet,  though  the  legality  of  the  partner- 
ship were  recognised  by  law,  it  might  be  impossible  in 
substance  to  obtain  a  decree  for  dissolution,  if  it  were  ne- 
cessary to  have  all  the  parties  present.  Such  a  state  of 
things  could  hardly  be  permitted  to  exist  by  any  court  of 
justice,  or  in  any  civilized  country,  nor  am  I  aware  that  any 
Judge  has  gone  the  length  of  saying  that  it  should  or 
does  exist.  I  do  not  say  that  all  the  parties  dissentient 
should  be  here;  but  there  ought  to  be  a  sufficient  number 
to  discuss  the  present  questions  freely  and  unrestrainedly; 
or,  at  all  events,  with  more  freedom  and  propriety  than 
they  can  be  discussed  by  the  defendants  now  on  the 
record. 

Declare,  that  on  the  present  state  of  the  pleadings,  and  upon  the 
assumption  that  the  case  stated  by  the  answer  is  true,  the  suit  is  defective 
for  want  of  parties ;  and  with  that  declaration  direct  this  matter  to  stand 
over  to  the  hearing  of  the  cause,  without  prejudice  to  any  question,  or  to 
the  plaintiffs'  right  to  amend  the  bill.  Reserve  the  costs,  with  liberty  to 
apply. 
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Cooper  t>.  Hewson.  22nd  July* 

1  HIS  was  a  motion  on  the  part  of  the  plaintiff,  that  his  Solicitor  in  a 
former  solicitors  in  the  suit  might  be  ordered,  within  a  week  been  discharged 
after  service  of  a  copy  of  the  order  to  be  made  on  the  ^ttnadno^tde. 

motion,  to  deliver  to  the  present  solicitors  all  abbreviated  lfrered  his  bill 

of  costs  within 
and  office  copies  of  pleadings,  briefs,  and  all  other  papers  the  proper 

and  documents,  and  copies  of  papers  and  documents,  and  JJJJJ^  u^cir- 
also  all  letters  and  copies  of  letters,  relating  to  or  con-  Jjj^jjj^  j£_ 
cerning  the  suit,  "  or  which  may  or  might  have  been  used  lfter  the  papers 
in  relation  thereto,"  or  in  the  conduct  thereof,  and  belong-  inhisposses- 
ing  to  the  plaintiff,  in  the  possession,  custody,  or  power  of  ^gSj^wfth? 
the  former  solicitors;  the  plaintiff  and  his  present  solicitors  outlFr^^ 
undertaking  to  receive  such  documents  and  papers  without  the  new  solid- 
prejudice  to  any  lien  which  the  former  solicitors  might  have 
thereon,  and  to  abide  by  such  order  as  the  Court  might 
make  in  relation  thereto,  and  not  to  part  with  the  same 
respectively,  without  the  consent  of  the  former  solicitors, 
or  the  order  of  the  Court  &c. 

The  plaintiff  had  discharged  his  former  solicitors,  and 
had  obtained  the  common  order  for  the  delivery  within  a 
month,  and  the  taxation  of,  their  bill  of  costs;  but  they  had 
allowed  the  month  to  elapse  without  having  delivered  their 
bill.  The  plaintiff  had  paid  all  former  delivered  bills,  and 
there  was  a  balance  of  about  900/.  in  his  favour  on  the  ac- 
count current  between  him  and  the  former  solicitors. 

Mr.  Simpkinson,  for  the  motion. 

Mr.  Cooper,  for  the  former  solicitors,  said,  that  when  the 
solicitor  discharged  his  client,  the  latter,  no  doubt,  had  a 
right  to  have  the  papers  delivered  up  to  him;  but  that  a 
client  had  not  the  same  right  when  he  discharged  his  soli- 
citor.   He  cited  the  observations  of  Lord  Cottenham  in  Bo- 


v. 
Hbwson. 
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1843.         zon  v.  Bolland  (a) ;  also  Heslop  v.  Metcalfe  (A),  and  the  cases 
Cooper*      there  cited;   Can*  v.  Martin  (c);  In  re  Smith  (d);  Moyr  v. 
Mudie  {e);  Richards  v.  Plat  el  (/);  Stefe  v.  Scott  (^). 

Thb  Vice-Chancellor. — Without  questioning  any  of 
the  authorities  which  have  been  cited,  but  assuming  the 
right  of  the  solicitor  to  his  lien  to  be  equivalent  to  a  right 
by  contract,  and  to  be  protected  by  law,  it  is  also  part  of 
that  law  and  of  the  contract,  that  the  solicitor  should  be 
ready  within  a  month  with  his  bill  of  costs.  Both  are  parts 
of  the  same  law  or  contract,  the  law  assuming,  in  the  ab- 
stract, a  month  to  be  sufficient  time  for  the  delivery  of  a 
bill  of  costs.  It  may  be  that,  in  particular  cases,  further 
time  may  reasonably  be  required;  if  so,  it  is  an  exemption 
from  the  general  law,  for  the  convenience  and  benefit  of 
the  solicitor,  and  the  client  ought  not,  under  such  circum- 
stances, to  suffer;  especially  where  the  papers  required  for 
conducting  a  cause  are  not  the  whole  of  the  papers  in  the 
solicitor's  possession,  and  where  every  delivered  bill  has 
been  paid,  and  there  is  a  balance  in  the  solicitor's  hands 
towards  payment  of  the  undelivered  bill. 

Order  made  in  terms  of  the  notice  of  motion,  omitting  the  words  in 
inverted  commas.  Costs  reserved.  Time  for  delivery  of  the  bill  enlarged 
by  consent. 

(a)  4  Myl.  fr  C.  358.  (0)  1  S.  &  S.  282. 

(b)  3  Myl.  &  C.  183.  (/)  Cr.  &  Ph.  79. 

(c)  2  Beav.  584.  (g)  2  Hog.  141. 
(<*)  4  Beav.  309. 
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H. 


Greene  v.  Potter.  26*A  July. 

POTTER,  by  his  will,  devised  as  follows: — I  give  Testator  de- 
and  devise  unto  my  friends  John  Bourne  and  William  ™£.  to*tras- 
Hill  all  those  my  dwelling-houses  or  tenements,  and  all  my  *JJ  uf ^f118* 
doses,  lands,  and  hereditaments,  situate  at  Long  Eaton,  rents  for  the 

.  _  maintenance 

in  the  county  of  Derby,  now  in  the  occupation  of  Luke  and  support  of 

Shepherd,  &c,  to  hold  my  said  messuages,  &c,  and  every  an0uid  attain 

of  them,  with  their  and  every  of  their  appurtenants,  unto  *he  *p  ?J 

and  to  the  use  of  the  said  John  Bourne  and  William  Hill,  years,  or  marry 

their  heirs  and  assigns,  in  trust  that  they,  or  the  survivor  and  to  layout 

of  them,  or  his  heirs,  do  and  shall  receive  and  take  the  ^h^l^f 

rents,  issues,  and  profits  of  the  said  premises,  and  pay,  Government  se- 

apply,  and  appropriate  the  same,  or  such  part  thereof  as  the  same  might 

they  in  their  discretion  shall  think  proper  and  necessary,  JhTnses  and™ 

for  the  support,  maintenance,  and  bringing  up  of  my  natu-  £S£^°S  from 

ral  child  Betty  Phillips,  until  she  shall  attain  the  age  of  and  after  the 

x     *  .  .i  i  .      T  sudB.  should 

twenty-tive  years,  or  marriage  with  such  consent  as  here-  attain  twenty, 

inafter  is  mentioned,  and  to  layout  and  invest  any  surplus  JjJJj  ^on'sentT 

of  such  rents,  issues,  and  profits  upon  government  or  real  ^  ?1payfJ?r 

security,  at  interest,  in  order  that  the  same  may  accumu-  rents  for  her 

late  for  the  uses  and  purposes  of  this  my  will;  and  from  her  decease, 

and  after  the  said  Betty  Phillips  shall  attain  the  said  ^udSSS^ 

age  of  twenty-five  years,  or  be  married  with  such  consent  The  testator 

-  .,      ,  i  .-.    then  gave  his 

as  aforesaid,  then  upon  trust  to  pay  to  or  permit  the  said  estate  at  l.  to 
Betty  Phillips  to  receive  and  take  the  whole  of  the  rents,  te^^^n  ut" 
issues,  and  profits  of  the  said  trust  estate  and  premises  for  the  *?***' .™  ^aM 
term  of  her  natural  life,  for  her  own  sole  and  separate  use,  should  live  to 

attain  twenty- 
five,  or  marry 
with  such  consent  as  aforesaid,  to  permit  her  to  occupy  and  enjoy  and  receive  the  rents  of  that 
estate  for  her  life;  and  after  her  decease,  upon  trust  for  her  children,  in  the  manner  before  men- 
tioned. Provided  that,  in  case  B.  should  marry  without  consent,  the  testator  revoked  all  the 
devises  and  bequests  in  favour  of  her  and  her  issue.  All  the  residue  of  his  real  and  personal 
estate,  and  likewise  his  estate  and  premises  thereinbefore  devised  for  the  benefit  of  B.,  in  case 
she  should  die  under  twenty  five,  unmarried,  and  without  issue,  the  testator  devised  and  be- 
queathed to  the  trustees  in  trust  for  X.,  Y.,  and  Z.  B.  attained  twenty-five,  and  married  with 
consent.  Between  the  death  of  the  testator  and  her  attaining  twenty-five,  there  was  an  accu- 
mulation of  the  surplus  rents  of  the  E.  estate,  after  providing  for  her  maintenance,  and  an  accu- 
mulation of  the  rents  of  the  I.  estate  x—Hd d,  that  she  was  entitled  for  her  life  to  the  income  of 
the  former  accumulation,  and  absolutely  entitled  to  the  Utter  accumulation. 
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1843.  benefit,  and  advantage,  and  not  to  be  subject  or  liable  to 
the  debts,  control,  or  engagements  of  any  husband  she 
may  marry  with  such  consent  as  before  alluded  to ;  and 
from  and  after  the  decease  of  the  said  Betty  Phillips,  then 
upon  trust  for  all  or  every  and  such  one  or  more  of  the 
lawful  issue,  child  or  children  of  the  said  Betty  Phillips, 
in  such  parts,  shares,  and  proportions,  manner  and  form 
as  the  said  Betty  Phillips,  notwithstanding  her  coverture, 
shall  by  any  deed  or  instrument  in  writing,  duly  executed 
and  attested,  or  by  her  last  will  and  testament  in  writing, 
or  by  any  codicil  thereto  executed  and  attested  according 
to  law,  give  and  devise,  or  direct,  limit  and  appoint  the 
same,  or  any  part  thereof,  and  in  default  of  such  gift  or 
devise,  direction,  limitation,  or  appointment  as  to  the 
whole  or  any  part  of  such  premises,  in  trust  for  all  and 
every  the  issue,  child  and  children  of  the  body  of  the 
said  Betty  Phillips,  lawfully  to  be  begotten,  equally,  share 
and  share  alike,  &c.  Also  I  give  and  devise  unto  my  said 
trustees  my  house  and  premises  at  Ilkeston,  in  the  occupa- 
tion of  my  brother  Thomas  Potter,  together  with  the  two 
cottages  occupied  by  T.  Sudbury  and  G.  Dean,  to  hold  the 
same  unto  and  to  the  use  of  my  said  trustees,  their  heirs 
and  assigns,  upon  trust,  in  case  the  said  B.  Phillips  should 
live  to  attain  the  age  of  twenty-five  years,  or  marry  with 
such  consent  as  hereby  required,  to  permit  the  said  B. 
Phillips  to  occupy  and  enjoy  the  said  last-mentioned  pre- 
mises, or  receive  the  rents  and  profits  thereof  for  her 
natural  life,  for  her  separate  use  and  benefit  as  aforesaid, 
and  after  her  decease,  then  upon  trust  for  her  issue  and 
children,  (if  any),  in  the  manner  and  subject  as  before- 
mentioned  with  respect  to  the  other  property  so  given  to 
my  said  trustees.  Provided  always,  and  my  mind  and  will 
is,  that  in  case  the  said  Betty  Phillips  shall  marry  without 
the  consent  and  approbation  of  my  trustees  for  the  time  be- 
ing, then  I  revoke  and  make  void  all  and  every  the  devises 
and  bequests  contained  in  this  my  will  to  or  in  favour  of 
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the  said  Betty  Phillips  and  her  issue.  And  as  to,  for,  and  1843. 
concerning  all  the  rest,  residue,  and  remainder  of  my  mes- 
suages, lands,  tenements,  hereditaments  and  real  estate, 
as  well  freehold  as  copyhold,  and  also  my  term  and  in- 
terest in  the  collieries  now  carried  on  by  me  in  partnership 
with  my  said  brother  Samuel  and  Messrs.  John  and  G. 
Bourne,  together  with  my  household  goods  and  furniture, 
farming  stock,  ready  money,  and  securities  for  money,  and 
all  other  my  personal  estate,  property,  and  effects,  whatso- 
ever and  wheresoever;  and  likewise  my  estate  and  pre- 
mises hereinbefore  devised  to  my  said  trustees  for  the 
benefit  of  the  said  Betty  Phillips,  in  case  she  shall  happen 
to  die  under  the  age  of  twenty-five  years,  unmarried,  and 
without  issue  as  aforesaid,  I  give,  devise,  and  bequeath 
them  and  every  of  them,  with  their  and  every  of  their 
rights,  members,  and  appurtenants,  unto  and  to  the  use  of 
the  said  J.  Bourne  and  W.  Hill,  their  heirs,  executors, 
administrators,  and  assigns,  according  to  the  nature  and 
tenor  of  such  estates  respectively,  upon  trust,  that  they, 
my  said  trustees,  or  the  survivors  of  them  or  his  heirs,  do 
and  shall,  as  soon  as  conveniently  may  be  after  my  de- 
cease, sell  and  dispose  of  such  parts  of  my  said  last-men- 
tioned estates  as  may  be  of  a  saleable  nature;  and  as  to 
the  money  arising  therefrom,  aftfer  payment  of  my  just 
debts,  funeral  and  testamentary  expenses,  in  trust  to  put 
and  place  the  same  on  good  and  government  or  real  secu- 
rities, at  interest,  and  to  pay  and  apply  the  interest,  divi- 
dends, and  annual  proceeds  thereof,  after  paying  the  an- 
nuities hereinbefore  by  me  given  unto  and  equally  amongst 
my  brothers,  Thomas  Potter,  J.  B.  Potter,  and  George  Pot- 
ter, and  my  sister  Mary,  wife  of  A.  M.  Barker,  for  their 
respective  natural  lives,  &c.,  [with  a  reversionary  bequest  to 
their  children].  And  lastly,  I  nominate  and  appoint  said 
J.  Bourne  and  W.  Hill,  and  my  said  brother  Thomas  Pot- 
ter, joint  executors  of  this  my  will  and  testament. 
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1843.  At  the  testator's  death,  Betty  Phillips,  the  legatee  named 

in  his  will,  was  an  infant  of  the  age  of  six  years.  She  at- 
tained the  age  of  twenty-five  on  the  30th  April,  1842,  and 
afterwards,  with  the  consent  of  the  trustees  erf  the  will, 
married  one  Greene,  a  defendant  in  this  suit. 

The  object  of  the  bill  was  to  obtain  a  decree  of  the  Court 
for  payment  to  the  plaintiff,  Mrs.  Greene,  of  the  accumulated 
surplus  rents  arising  from  the  estates  in  the  testator's  will 
first  devised,  after  allowing  for  her  maintenance  during 
her  minority,  and  also  of  the  accumulated  rents  of  the 
estates  thereby  secondly  devised,  from  the  death  of  the 
testator  to  the  time  she  attained  twenty-five. 

Mr.  Wigram  (with  whom  was  Mr.  W,  Harrison)  for  the 
plaintiff. — The  devise,  in  this  case,  is  not  distinguish- 
able from  those  in  Phipps  v.  Akers  (a),  and  Phipps  v.  Wil- 
liams (b).  [The  Vice- Chancellor  referred  to  Gibson  v.  Lord 
Montfort(c).]  In  the  second  devise,  in  this  case,  the  gift 
is  to  trustees  "  upon  trust,  in  case  the  said  B.  Phillips  should 
live  to  attain  the  age  of  twenty-five,  or  marry  with  con* 
sent,"  to  permit  her  to  occupy  and  receive  the  rents  for 
her  natural  life,  with  a  proviso,  that  the  estate  shall  go  over 
if  she  dies  under  twenty-five,  unmarried,  and  without  issue. 
The  words  "  in  case  "  will  not  prevent  the  gift  from  vest- 
ing. In  Edwards  v.  Hammond  (d),  the  word  used  was  "  if.4' 
In  Doe  d.  Hunt  v.  Moore  (e),  the  word  was  "  when."  From 
the  gift  over,  the  Court  will  infer  that  the  prior  devisee 
takes  a  vested  interest,  and,  if  so,  she  will  take  the  rents. 
In  the  first  devise,  there  is  a  trust  for  the  accumula- 
tion of  rents;  but,  upon  the  whole,  it  is  like  BorastoWs 
Case  (/).  [The  Vice-Chancellor. — Here  are  the  words 
"  uses  and  purposes  of  this  my  will/']    If  the  surplus  rents 

(a)  6  Jurist,  745 .  (d)  3  Lev.  132;  1  N.  R.  374,  n. 

(b)  5  Sim.  44;  3  CI.  &  F.  665.  (e)  14  East,  601. 

(c)  1  Vet.  sen.  485.  (/)  3  Rep.  19. 
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are  to  sink  into  the  estate,  you  have  not  the  nses  and  pur- 
poses expressed;  if  they  go  to  the  tenant  for  life,  you 
have. 

Mr.  Jervis  for  the  trustees. 

Mr.  Swamton  and  Mr.  Remhaw  for  the  residuary  legatees. 
— The  surplus  is  expressly  directed  to  accumulate.  That  ac- 
cumulation is  the  subject  of  the  residuary  clause.  No  light 
can  be  got  from  the  cases  as  to  the  construction  of  the  in- 
strument here,  which  is  peculiar.  With  respect  to  the  first 
devise,  the  word  "  whole"  shews  that  the  testator  intended 
to  give  the  plaintiff,  at  her  age  of  twenty-five,  a  different 
interest  in  the  rents  from  that  which  she  was  to  have  before 
that  period.  And  this  construction  is  strengthened  by  the 
direction  for  maintenance  out  of  the  fund.  As  to  the  se- 
cond devise,  the  words  "  in  case "  are  stronger  than  the 
corresponding  words  in  the  cases  which  have  been  cited 
in  Akers  v.  Phipps.  Lord  Brougham  considers  Doe  v.  Moore 
as  of  very  questionable  authority.    Genery  v.  Fitzgerald  (a). 

Thb  Vice-chancellor. — With  regard  to  the  second 
devise,  (taking  that  first  into  consideration),  the  testator 
gives  the  Ilkeston  estate  to  trustees,  upon  trust,  in  case 
Betty  Phillips  should  live  to  attain  the  age  of  twenty-five 
years,  or  marry  with  such  consent  as  by  the  will  is  re- 
quired, to  permit  her  to  occupy  and  enjoy  that  property, 
or  receive  the  rents  and  profits  thereof  for  her  natural  life, 
for  her  separate  use  and  benefit,  and  after  her  decease, 
then  upon  trust  for  her  issue  fcc.  Now,  in  construing 
this  gift,  it  must  be  recollected,  that  in  two  subsequent 
parts  of  his  will,  he  makes  these  provisions : — "  And  my 
mind  and  will  is,  that  in  case  the  said  Betty  Phillips  shall 
marry  without  the  consent  and  approbation  of  my  trustees 

(a)  Jac.  468. 


G  keens 

V. 
POTTBB. 
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1843.  for  the  time  being,  I  revoke  and  make  void  all  and  every 
the  devises  and  bequests  contained  in  this  my*  will,  to  or  in 
favour  of  the  said  Betty  Phillips  and  her  issue/'  And  in 
the  gift  of  the  residue  he  says — "  And  likewise  my  estate 
and  premises  hereinbefore  devised  to  my  said  trustees  for 
the  benefit  of  the  said  Betty  Phillips,  in  case  she  shall 
happen  to  die  under  the  age  of  twenty-five  years,  unmar- 
ried, and  without  issue,  I  give,  devise,  and  bequeath  them," 
&c.,  devising  them  to  his  trustees,  upon  trust  to  sell,  and 
so  forth.  Taking,  therefore,  the  disposition  of  the  Ilkeston 
estate  in  connexion  with  these  two  gifts  over,  or  limita- 
tions, and  comparing  it  with  the  special  provision  con- 
tained in  the  former  part  of  the  will  as  to  the  intermediate 
rents  of  the  estate  before  given,  I  think  that,  upon  Boras- 
tori  8  Case,  the  case  of  Edwards  v.  Hammond,  and  other 
cases  of  that  description,  the  gift  to  Betty  Phillips  of  the 
Ilkeston  estate  is  immediate  in  equity,  and  that  all  the  rents, 
from  the  testator's  death,  belong  to  her. 

With  respect  to  the  first  devise,  there  seems  to  me  to  be 
more  difficulty;  but  my  present  impression  is,  that  I  must 
upon  this  will,  on  account  of  the  different  language  in  dif- 
ferent parts  of  it,  hold,  that  the  testator  intended  a  different 
course  to  be  taken  with  regard  to  the  intermediate  rents 
of  the  Long  Eaton  estate,  and  the  intermediate  rents  of  the 
Ilkeston  estate.  With  regard  to  the  former,  all  that  the 
testator  gives  his  daughter  during  the  period  previous  to  her 
attaining  twenty-five,  or  marrying  with  consent,  is  only  what 
may  be  sufficient  for  her  maintenance,  and  the  surplus  is 
directed  to  be  laid  out  upon  government  or  real  securities, 
at  interest,  in  order  that  the  same  may  accumulate  for  the 
uses  and  purposes  of  his  will.  I  think  that  she  is  excluded 
by  this  language  from  the  surplus,  if  there  be  nothing 
more  in  the  will,  and  that  it  would  probably  fall  into  the 
residue,  unless  given  in  some  other  manner.  Then  we 
come  to  this  provision: — "And  from  and  after  the  said  Betty 
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Phillips  shall  attain  the  said  age  of  twenty-five  years,  or  1843. 
be  married  with  such  consent  as  aforesaid,  then  upon  trnst 
to  pay  to,  or  permit  the  said  Betty  Phillips  to  receive 
and  take  the  whole  of  the  rents  and  profits  of  the  said 
trust  estate  and  premises,  for  the  term  of  her  natural  life," 
&c.  Now  the  words  "  said  trust  estate  and  premises"  are 
large  enough  to  include  the  accumulations,  if  the  proper 
interpretation  of  the  whole  will  renders  it  right  to  con- 
sider that  the  testator  so  meant.  I  repeat  that  I  think 
these  words  not  confined  to  land.  It  is  not  probable 
that,  having  given  this  estate  to  this  devisee,  he  would 
give  away  from  her  and  her  descendants  the  savings 
of  the  income  which  might  be  made  during  her  minority. 
That  was  a  possible,  but  not  a  probable,  intention  on 
the  part  of  the  testator.  Considering,  then,  that  the  words 
he  has  used  are  sufficient  of  themselves  to  execute  an 
intention  to  give  her  an  interest  in  those  savings,  let 
us  look  at  the  language  of  the  residuary  bequest,  where  he 
gives  all  the  rest,  residue,  and  remainder,  &c.  [His  Honor 
here  read  the  residuary  bequest] .  Having  present  to  his 
mind  specifically,  when  he  is  disposing  of  the  residue,  the 
particular  property  which  he  gives  to  his  daughter,  what 
does  he  give  to  the  residuary  legatees?  Mentioning  the 
property,  he  gives  them  nothing  of  it,  or  from  it,  but  this — 
namely,  the  estate  thereinbefore  devised  for  the  benefit  of 
his  daughter,  "  if  she  shall  die  under  the  age  of  twenty- 
five  years,  unmarried  and  without  issue."  This  is  a  posi- 
tive recession  from  the  subject  as  regards  the  residuary  le- 
gatees ;  shewing  that  he  would  not  give  the  estate  without 
also  giving  the  income  of  the  accumulations  during  mino- 
rity. Combining  this  with  the  expression,  "  the  whole  of 
the  rents  and  profits  of  the  said  trust  estate  and  premises," 
which,  as  I  before  observed,  is  sufficient  to  cover  this  fund, 
I  am  at  present  of  opinion  that  it  is  consistent  with  the 
proper  interpretation  of  the  will,  to  give  this  lady,  for  life, 
the  income  arising  from  the  accumulations  of  the  rents  of 
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1843.  the  Long  Eaton  estate,  with  liberty,  at  her  death,  for  any 
persons  to  apply;  and  my  present  impression  also  is,  that 
she  is  absolutely  entitled  to  the  accumulations  of  the  rent* 
of  the  Ilkeston  estate :  I  will,  however,  re-peruse  the  will, 
and  state  on  a  future  day  whether  I  remain  of  the  same 
opinion. 

July  29th.  On  this  day  his  Honor  said,  that  he  was  unable  to 
arrive  at  any  other  conclusion  upon  the  case,  than  that 
which  he  had  already  stated. 


July  24th. 

Guardian  ad 
litem  to  infant 
defendants,  re* 
sident  within 
the  jurisdiction, 
appointed  with- 
out a  commifl- 
•ion. 


July  27th. 


DRANT  V.   VAU8B. 

Mr.  AMPHLETT  moved  that  K.  might  be  appointed 
guardian  ad  litem,  without  a  commission  for  that  purpose, 
to  the  three  infant  defendants,  in  the  room  of  the  guardian 
ad  litem,  who  had  died  since  the  institution  of  the  suit. 
Since  the  death  of  the  guardian,  K.  had  married  one  of 
the  infant  defendants.  The  parties  were  all  resident  within 
the  jurisdiction. 

Mr.  Thoma*  Turner,  for  the  plaintiff,  consented  to  the 
application. 

The  Vice-Chancellor  said  that,  upon  a  proper  affi- 
davit, he  saw  no  objection  to  making  the  order,  but  thought 
that  the  application  had  better  be  made  to  the  Lord  Chan- 
cellor. 

Amphlett  then  applied  to  the  Lord  Chancellor,  citing 
Smith  v.  Palmer  (a),  and  Shuttleworth  y.  Shuttleworth  (A). 

The  Loed  Chancellor  made  the  order,  subject  to  the 
production  of  an  affidavit,  that  K.  was  a  proper  person 
to  be  appointed  guardian,  and  had  no  interest  adverse  to 
that  of  the  defendants. 


(a)  3  Bear.  10. 


(6)  2  Hare,  147. 
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1843. 

Meredith  v.  Farr.  July  mh 

WlLLIAM  PARR,  by  his  will,  dated  the  18th  January,  Testator  be- 
1825,  after  directing  the  trustees  therein  named  to  con-  moto^oVT* 
vert  his  personal  estate  into  money,  and  to  set  apart  and  »»  of  money 

.  '  r  to  the  children 

invest  in  their  names  in  the  funds  various  sums  of  £300  of  A.,  and  the 
therein  mentioned,  ordered,  that,  as  to  one  of  the  said  tb*dS£mo? 
sums  of  £300,  and  the  stocks,  funds,  and  securities  in  or  ^or'tVerfhT" 
upon  which  the  same  should  be  laid  out  and  invested,  his  4*  had  six  leP' 

timate  and  two 

trustees  should  stand  possessed  thereof  upon  trust  to  pay  illegitimate 

the  interest,  dividends,  and  annual  produce  to  his  daughter,  had  one'legitu 

Elizabeth  Williams,  for  her  life,  and,  after  her  decease,  the  Se^l^1™8 

said  sum  of  £300  to  be  equally  divided  between  and  children,  and 

-_.,,  _,  _  _    the  illegitimate 

amongst  the  children  of  his  daughters,  Mary  Jones,  and  children  of  B. 

Catherine  Phillips,  that  is  to  say,  one  moiety,  or  half  part  SewSunreEL 

thereof,  between  or  amongst   the  children  of  his  said  ^conutot^Ulcr 

daughter  Mary  Jones,  to  be  divided  between  them  in  equal  Held,  that  the 

portions,  share  and  share  alike;  and  the  other  moiety  or  dren  c?A.Cwere 

half  part  thereof,  between  and  amongst  the  children  of  *$*?££? 

his  said  daughter  Catherine  Phillips,  in  equal  portions,  Am*,  and  all 

«  ,  ...  .     .  .  ...       tbe  children  of 

share  and  share  alike,  on  their  respectively  attaining  the  B.,  whether 
age  of  twenty-one  years,  and  payable  to  them  respect-  ^  m*re  ^ 
ively  within  twelve  months  after  his  decease,  in  case  they  tjj}*1  to  *? 

*  "     other  moiety. 

should  then  have  respectively  attained  the  age  of  twenty-      Testator  be- 
one  years ;  but  in  case  they  should  then  respectively  be  of  money  to'the 
under  the  age  of  twenty-one  years,  then  immediately  after  jJjJJjJjS  j£  A'' 
they  should  respectively  attain  that  age.    And  as  to  one  be  begotten, 

*  including  her 

other  of  the  said  sums  of  £300,  and  the  stocks,  funds,  daughter  E., 

or  securities  in  or  upon  which  the  same  should  be  laid  fourteen.11  E. 

out  and  invested,  upon  trust,  to  pay  the  interest,  divi-  ^^^"no*' 

dends,  and  annual  produce  thereof,  to  his  daughter  Ca-  other  child  of 

that  name:— 

therine,  the  wife  of  James  Phillips,  deceased,  during  her  Held,  that  E. 
life,  and,  after  her  decease,  then  the  said  sum  of  £300,  ^"f^1  J^  to 
and  the  stocks,  funds,  and  securities  in  or  upon  which  the  fund* 
same  should  be  laid  out  or  invested,  and  the  interest,  divi- 
VOL.  II.  n  n  n.c.  c. 


526  CA8ES   IN    CHANCERY, 

1843.  dends,  and  annual  produce  thereof,  to  be  in  trust  for  all 
and  every  the  children  and  child  of  his  said  daughter 
Catherine  Phillips,  namely,  William,  John,  Angelina,  and 
Sarah  Phillips,  to  be  interests  vested  in  them  respectively, 
on  their  respectively  attaining  the  age  of  twenty-one  years, 
&c.  [with  a  clause  of  survivorship  and  accruer  in  the  event 
of  any  not  attaining  that  age.]  And  as  to  one  other  of 
the  said  sums  of  £300,  and  the  stocks,  funds,  and  securi- 
ties in  or  upon  which  the  same  should  be  laid  out  and  in- 
vested upon  trust  to  pay  the  interest,  dividends,  and  an- 
nual produce  thereof,  to  his  said  daughter  Mary,  the  wife 
of  Philip  Jones,  during  her  life,  for  her  sole  and  separate 
use  and  benefit ;  and  after  the  decease  of  the  said  Mary 
Jones,  then  the  said  sum  of  £300,  and  the  stocks,  funds, 
and  securities  in  or  upon  which  the  same  should  be  laid 
out  and  invested,  and  the  interest,  dividends,  and  annual 
produce  thereof,  to  be  in  trust  for  all  and  every  the  chil- 
dren and  child  lawfully  to  be  begotten  of  his  said  daughter 
Mary,  and  including  her  daughter  Elizabeth,  aged  about 
fourteen,  to  be  interests  vested  in  them  respectively,  as 
they  should  attain  the  age  of  twenty-one  years,  &c.  [with 
a  clause  of  survivorship  and  accruer  in  the  event  of  any  of 
them  not  attaining  that  age.] 

The  testator  died  soon  after  the  date  of  the  will. 

It  appeared  from  the  Master's  report  in  the  cause,  that 
the  testator's  daughter,  Mary  Jones,  married,  in  1815, 
Philip  Jones,  and  had  issue  by  such  marriage  six  children, 
all  of  whom,  except  one,  who  was  born  after  the  testator's 
death,  were  living  at  the  date  of  his  will,  and  of  his  death ; 
that  Mary  Jones  had  besides  these  children  two  other 
children,  who  were  born  previously  to  her  marriage  with 
Philip  Jones,  and  not  in  lawful  wedlock,  and  were  living 
at  the  time  of  the  testator's  death,  namely,  Elizabeth,  the 
wife  of  Charles  James,  and  Keziah,  the  wife  of  J. P.  Harris; 
and  the  Master  found,  that  Elizabeth  James  was  the  person 
whom  the  testator  meant  under  the  description  in  his  will, 
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"  and  including  her  daughter  Elizabeth,  aged  fourteen:"  1843. 
that  Mary  Jones  died  in  1837,  and  her  husband  in  the 
year  following:  that  the  testator's  daughter  Catherine 
married  James  Phillips,  who  died  in  1814:  that  she  had 
issue  of  such  marriage  one  child  only,  William  Edward 
Phillips;  that  since  her  husband's  death  she  had  had 
three  children,  John,  Angelina,  and  Sarah,  all  of  whom 
were  living  at  the  date  of  the  testator's  will,  and  of  his 
death. 

Upon  the  cause  coming  on  to  be  heard  for  further  di- 
rections, the  question  was,  what  interest,  if  any,  the  ille- 
gitimate children  of  the  testator's  daughters  took  under 
the  will? 

Mr.  Hallett,  for  the  three  illegitimate  children  of  Cathe- 
rine Phillips,  submitted,  that  as  they  were  all  named  in 
the  second  bequest  of  £300,  they  were  entitled  to  share 
with  William  Edward  Phillips  the  moiety  of  the  first  men- 
tioned bequest  of  £300,  given  to  the  children  of  Catherine 
Phillips. 

Mr.  Lloyd,  for  the  two  illegitimate  children  of  Mary 
Jones,  claimed  a  similar  benefit  for  those  children  with 
respect  to  the  other  moiety  of  the  first  mentioned  £300. 
He  observed,  that,  at  all  events,  Elizabeth  must  be  con- 
sidered as  a  child  of  Mary  Jones.    Gill  v.  Shelley  (a). 

The  Vice-Chancellor. — In  the  case  cited  there  were 
but  two  children,  the  parent  was  dead,  and  the  word  was 
plural.  There  was  a  designation  of  the  persons  to  take. 
In  this  case,  I  think  it  would  be  too  dangerous  to  let  in  the 
two  illegitimate  children  of  Mary  Jones  under  the  first 
bequest.  The  consequence  is,  that  Keziah  is  altogether 
excluded;  but  the  four  other  illegitimate  children,  whose 
names  are  given,  take  interests  under  the  will. 

(a)   2  Rubs.  &  M.  336. 
N  N  2 
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1843.  Declare  that,  according  to  the  true  construction  of  the  will  of  the  t«- 

tator,  William  Farr,  the  six  children  of  his  daughter  Mary  Jones,  born 
in  lawful  wedlock,  named  in  the  Master's  report,  and  William,  John, 
Angelina,  and  Sarah  Phillips,  the  four  children  of  Catherine  Phillips 
named  in  the  Master's  report,  are  entitled  in  equal  moieties  to  the  legacy 
of  £300,  by  the  will  of  the  said  testator  bequeathed  in  trust  for  his 
daughter  Elizabeth  Williams,  now  the  defendant  Elizabeth  Edwards,  the 
wife  of  the  defendant  Thomas  Edwards,  subject  to  the  life  interest 
therein  of  the  said  defendant  Elizabeth  Edwards ;  and  declare,  that  the 
plaintiffs,  William,  John,  Angelina,  and  Sarah  Phillips,  are  entitled  to 
the  legacy  of  £300,  given  by  the  will  of  the  said  testator  in  trust  for  hia 
daughter,  Catherine  Phillips,  for  her  life,  as  therein  mentioned,  subject  to 
the  life  interest  therein  of  the  said  Catherine  Phillips,  and  subject  to  the 
share  of  the  said  Sarah  Phillips  in  the  same  last-mentioned  legacy,  being 
devested  in  favour  of  the  said  William,  John,  and  Angelina  Phillips,  in 
the  event  of  the  said  Sarah  Phillips  dying  under  the  age  of  twenty-one 
years :  And  declare,  that  according  to  the  true  construction  of  the  will  of 
the  said  testator,  all  the  children  of  his  daughter  Mary  Jones,  living  at 
the  death  of  the  said  testator,  and  born  since  in  lawful  wedlock,  and  also 
the  defendant  Elizabeth  James,  the  wife  of  the  defendant  Charles  James, 
found  by  the  said  Master's  report  to  be  an  illegitimate  daughter  of  the 
said  Mary  Jones,  are  entitled  to  the  legacy  of  £300,  given  by  the  will  of 
the  said  testator  to  his  daughter  Mary  Jones  for  her  life,  subject  to  the 
interests  of  such  of  the  same  last-mentioned  children  as  have  not  at- 
tained the  age  of  twenty-one  years,  being  devested  in  the  event  of  such 
children,  or  any  of  them,  dying  under  the  age  of  twenty-one  years,  in 
favour  of  such  of  the  same  children  as  have  attained,  or  shall  hereafter 
attain  the  age  of  twenty-one  years:  And  declare,  that  the  defendant 
Keziah  Harris,  the  other  illegitimate  child  of  the  said  Mary  Jones  men- 
tioned in  the  said  Master's  report,  is  not  entitled  to  participate  in  the 
said  last-mentioued  legacy  of  £300. 
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Noad  v.  Backhouse.  July  21a. 

A  HE  defendant,  Backhouse,  was  trustee  of  a  Government  Upon  an  appiu 
pension  for  the  plaintiff,  who  some  time  since  filed  a  bill  Stution  of  scr- 
against  him  to  compel  payment  of  it.     To  that  bill  he  ap-  vice  of  8UD- 
peared  by  Messrs.  B.  &  B.  as  his  solicitors;   but  it  was  pear  and  an- 
afterwards  dismissed  against  him,  the  plaintiff  understand-  glneraTloii- 
ing  that  if  that  course  were  taken,  she  would  receive  pay-  {JJ°J_j![ a  ?c" 
ment.     Upon  the  plaintiff  again  applying  for  payment,  was  out  of  the 
after  the   dismissal   of  the   bill,  the  defendant,  through  the  Court,  in 
Messrs. B.  &  B.,  refused  the  application,  alleging  that  he  gtateoTau? 
could  not  pay  the  pension  without  the  consent  of  some  other  tj^ritiea  on 

r  J  r  the  subject, 

parties,  or  the  direction  of  the  Court.     He  afterwards  put  referred  the  ap. 
a  stop  upon  the  pension,  and  went  out  of  the  jurisdiction  Lord^Chan-* 
of  the  Court.    The  plaintiff  then  brought  her  second  bill  °^£dOT 
against  the  defendant,  and  applied  to  Messrs.  B.  &  B.  to  ac-  pointed  of  a 

.  _•         ,     ,.       ,         ,  ,  ,  .       Government 

cept  service.  They  declined  to  do  so,  but  promised  to  write  pension,  the 
to  the  defendant;  and,  in  reply  to  repeated  applications,  out'ofine"1* 
stated  that  they  had  received  no  instructions  from  him.  i0™*"*""1- 
Upwards  of  two  months  having  elapsed  since  the  first  ap- 
plication to  Messrs.  B.  &  B., — 

Mr.  Wigram  and  Mr.  Osborne,  for  the  plaintiff,  moved 
that  service  of  subpoena  to  appear  and  answer,  on  Messrs. 
B.  &  B.,  might  be  deemed  good  service  on  the  defendant. 
They  cited  Anon,  (a);  Kinder  v.  Forbes  (6) ;  Smith  v.  The 
Hibernian  Mining  Company  (c) ;  English  v.  Kendrick  (rf). 
[The  Vice-chancellor  referred  to  a  case  of  Hobhouse  v. 
Courtney  (e),  which  he  said  had  recently  been  decided  by 
the  Vice-chancellor  of  England.] 

(a)  2  Vez.  sen.  23.  (d)  6  Madd.  205. 

(b)  2  Beav.  503.  (e)    Since    reported ;     12  Sim. 
(e)  1  Sch.  &  Lef.  238.                     140. 


530 


CASES   IN   CHANCERY. 


1843. 


The  Vice-chancellor. — This  application  is  made,  not 
under  any  act  of  Parliament,  or  any  general  order  of  the 
Court,  but  it  is  an  application  to  the  general  jurisdiction  of 
the  Court,  founded  on  particular  circumstances,  and  it  re- 
lates to  process  at  the  inception  of  the  suit,  for  the  pur- 
pose of  constituting  the  suit  against  this  party.  Without 
expressing  any  opinion  on  the  case,  I  think  that,  con- 
sidering the  state  of  the  decisions,  the  application  had  bet- 
ter be  made  to  the  Lord  Chancellor. 


The  case  was  afterwards  compromised. 

Note,  that  in  this  case,  the  plaintiff,  immediately  after 
filing  her  second  bill,  moved  for  and  obtained  a  receiver  of 
the  pension. 


Jult/24th,25th. 

Under  the  8th 
of  the  Orders 
of  August, 
1841,  the  plain- 
tiff may  obtain 
leave  to  enter 
an  appearance 
for  the  defend- 
ant to  an 
amended  bill. 


Firth  v.  Hopkins. 

Mr.  SPURRIER,  for  the  plaintiff,  moved,  under  the 
8th  of  the  Orders  of  26th  August,  1841,  for  leave  to  enter 
an  appearance  for  the  defendant  to  the  amended  bill.  A 
subpoena  to  appear  and  answer  the  amended  bill  had  been 
served,  on  the  11th  July,  upon  the  defendant's  solicitor  (a). 

The  Vice-Chancellor  said  that  he  did  not  exactly  un- 
derstand the  meaning  of  an  appearance  to  an  amended  bill. 
He  thought  that  some  authority  should  be  shewn  for  the 
necessity  of  the  present  motion. 


Spurrier  then  obtained  leave  to  consult  the  authorities, 
and  on  the  following  day,  mentioned  Lord  Abingdon  v.  But- 
ler (ft),  Angerstein  v.  Clarke  (c)}  Hinde,  JfV.  22,  and  Wy.  Pr. 


(a)  See  Ord.  3rd  April,  1828, 
No.  20;  Ord.  26th  Oct.  1842,  No. 
19. 


(b)  1  Ves.  jun.  206, 

(c)  Id.  250. 
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Reg.  66,  which  appeared  to  him  to  shew  that,  according  to  ^1843. 
the  old  practice,  a  subpoena  to  appear  to  an  amended  bill 
was  necessary.  [The  Vice-Chancellor . — The  language  of 
the  20th  Order  of  April,  1828,  is  "subpoena  to  answer  an 
amended  bill,"  which  seems  correct.]  In  other  orders  an 
appearance  to  an  amended  bill  seems  to  be  contemplated. 
Thus,  the  Ordfers  of  August,  1841,  Nos.  7, 8,9, 16,  17,  18, 
19,  84, 85,  86, 38, 39,  speak  of  "  the  bill "  indefinitely,  yet 
No.  17  must  apply  to  an  amended  bill.  Others  of  the  same 
orders,  either  in  themselves,  or  by  reference  to  each  other, 
define  the  bill.  Such  is  the  case  with  Nos.  20  to  29,  and 
No.  33;  and  from  Nos.  23  and  26,  taken  together,  it  seems 
clear  that  an  appearance  to  an  amended  bill  was  intended. 
The  same  thing  appears  from  the  form  of  subpoena  attached 
to  the  Orders  of  21st  December,  1833.  The  tenth  of 
those  orders  has  been  held  to  apply  to  amended  bills. 
Brooks  v.  ISnrton  (a). 

The  Vice-chancellor.— Well,  I  think  if  you  want  an 
appearance,  you  ought  to  have  it. 

Enter  an  appearance.    Give  the  defendant's  solicitor  notice,  within 
three  days,  that  this  order  has  been  made. 

(o)  Cr.  &  Ph.  233. 
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July  27  th. 

Under  the 
provisions  of  a 
marriage  set- 
tlement, trus- 
tees had  power, 
with  the  consent 
of  the  husband 
and  wife,  or  the 
survivor,  to 
vary  the  secu- 
rities by  selling 
out  the  settled 
stock  and  in- 
vesting it  in 
land,  and  it  was 
provided  that  it 
should  be  law- 
ful for  the 
trustees,  with 
the  consent  of 
the  husband 
and  wife,  or 
the  survivor, 
to  lay  out  the 
whole  of  the 
monies  to  be 
produced  by 
the  sale  of  the 
stock  in  the 
purchase  of 
freehold  or 
copyhold 
estates  of  in- 
heritance, or 
leasehold  for  a 
term  of  not  less 
than  sixty  years. 
The  husband 
died,  and  the 
wife  married 
again : — Held, 
that  the  trus- 
tees were  not 
bound,  on  the 
application  of 
the  wife  and 
her  second  hus- 
band, to  invest 
any  of  the  stock 
on  leaseholds, 
although  the 
security  might 
be  eligible,  and 
for  a  longer 
term  than  sixty 
years. 


Lee  v.  Young. 

JjY  an  indenture,  bearing  date  the  30th  January,  1827, 
being  the  settlement  made  previously  to  the  marriage  of 
Alfred  T.  Perkins,  and  Charlotte  his  wife,  certain  sums  of 
stock,  one  of  which  had  been  transferred,  and  others  had 
been  agreed  to  be,  and  were  afterwards  transferred  into  the 
joint  names  of  William  Augustas  Pemberton  and  Henry 
Young,  were  settled  upon  trust,  after  the  solemnization  of 
the  marriage,  that  the  said  trustees,  and  the  survivor  of 
them,  and  the  executors,  administrators,  and  assigns  of  such 
survivor,  should  either  permit  the  same  to  remain  in  their 
actual  state  of  investment,  or  should,  with  the  consent  in 
writing  of  the  said  A.  T.  Perkins  and  his  wife,  during  their 
joint  lives,  and  after  their  decease,  of  such  of  them  as  should 
first  depart  this  life,  with  the  consent  in  writing  of  the  sur- 
vivor of  them  during  his  or  her  life,  and  after  the  decease 
of  the  survivor,  at  the  discretion  of  the  said  trustees  or 
trustee  for  the  time  being,  sell,  transfer,  or  dispose  of  the 
same,  &c,  for  such  price  or  prices  as  he  or  they  should  think 
fit,  and  should,  with  such  consent  or  discretion  as  afore- 
said, lay  out  and  invest  the  money  in  their  or  his  names 
or  name,  in  the  purchase  of  a  competent  share  or  shares 
of  any  of  the  Parliamentary  stocks,  or  public  funds  of 
Great  Britain,  or  at  interest  upon  Government  or  real 
securities  in  England  or  Wales,  and  should,  from  time  to 
time,  with  such  consent,  or  at  such  discretion  as  aforesaid, 
alter,  vary,  and  transfer  the  said  stocks  or  funds  as  to  them 
or  him  should  seem  proper,  and  should  stand  possessed  of 
the  trust  fund,  upon  trust,  in  the  first  place,  to  pay  the 
premiums  of  a  certain  policy  of  assurance  on  the  life  of 
the  said  A.  T.  Perkins,  and  pay  the  surplus  income  to  him 
for  his  life,  and  after  his  decease  to  pay  the  income  to 
Mrs.  Perkins  and  her  assigns  for  her  life,  for  her  and  their 
own  use  and  benefit,  and  after  the  death  of  the  survivor  of 
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them,  should  stand  possessed  of  the  trust  fund  for  the  1843. 
children  of  the  marriage  as  therein  mentioned;  and  if 
there  should  be  no  child  of  the  marriage  who  should  attain 
twenty-one,  then  in  trust  for  the  said  A.  T.  Perkins,  his 
executors,  administrators,  and  assigns.  Provided  always, 
and  it  was  thereby  further  agreed  by  and  between  the 
parties  to  the  said  indenture,  that  it  should  and  might  be 
lawful  to  and  for  the  said  William  Augustus  Pemberton 
and  Henry  Young,  or  the  survivor  of  them,  or  the  exe- 
cutors, administrators,  and  assigns  of  such  survivor, 
during  the  lives  of  the  said  A.  T.  Perkins  and  Charlotte 
his  intended  wife,  or  the  life  of  the  survivor  of  them,  with 
their,  his,  or  her  consent  and  approbation  in  writing, 
signed  with  their,  his,  or  her  hands  or  hand,  to  lay  out  and 
invest  the  whole  or  any  part  of  the  monies  to  be  produced 
by  the  sale  or  disposal  of  any  of  the  aforesaid  stocks, 
funds,  or  securities,  at  any  time  or  times,  in  the  purchase 
of  any  freehold  or  copyhold  manors,  messuages,  lands, 
tenements,  or  hereditaments  in  England,  of  an  estate  of 
inheritance,  or  of  any  leasehold  lands,  messuages,  or  tene- 
ments in  England,  for  any  term  of  years,  (whereof  not 
less  than  sixty  years  should  be  to  come  and  unexpired  at 
the  time  of  such  purchase),  to  be  conveyed  or  assigned  to 
them  the  said  William  Augustus  Pemberton  and  Henry 
Young,  or  the  survivor  of  them,  their,  or  his  heirs,  execu- 
tors, administrators,  or  assigns  respectively,  according  to 
the  nature  of  the  estate  or  interest  therein,  upon  trust, 
nevertheless,  by  and  with  the  consent  and  approbation  of 
the  said  A.  T.  Perkins  and  Charlotte  his  intended  wife,  or 
the  survivor  of  them,  to  be  signified  by  writing,  signed  with 
their,  his,  or  her  hands  or  hand,  during  the  lifetime  of 
them  or  either  of  them,  and  after  the  decease  of  the  sur- 
vivor of  them,  then  at  the  discretion  and  of  the  authority 
of  the  said  William  Augustus  Pemberton  and  Henry 
Young,  or  the  survivor  of  them,  &c.,  to  sell  and  dispose  of 
the  said  manors,  messuages,  lands,  tenements,  or  heredi- 
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1843.  taments  which  should  have  been  so  purchased  as  aforesaid, 
either  by  public  sale  or  private  contract,  and  in  such  man- 
ner as  should  be  deemed  most  convenient,  and  at  the  best 
price  or  prices  that  could  at  the  time  of  such  sale  be  rea- 
sonably had  or  gotten  for  the  same,  unto  such  person  or 
persons  who  should  be  willing  to  become  the  purchaser  or 
purchasers  thereof  respectively;  and  upon  trust  to  apply 
the  monies  arising  by  such  sales  upon  the  same  trusts  as 
the  monies  so  laid  out  in  the  purchase  of  manors,  &c,  were 
subject  to  before  the  purchase  was  made.  And  it  was 
thereby  declared,  that  any  premises  so  purchased  were  to 
be  considered  as  money,  and  be  subject  to  the  same  trusts, 
in  all  respects,  as  the  money  laid  out  in  the  purchase 
thereof  was  subject  to  before  such  purchase  was  made.  The 
settlement  contained  a  power  enabling  the  intended  hus- 
band and  wife,  and  the  survivor  of  them,  to  appoint  new 
trustees  in  the  room  of  any  trustee  or  trustees  dying,  or 
desiring  to  be  discharged  from,  or  refusing  or  becoming 
incapable  to  act  in  the  trusts. 

Alfred  Thrale  Perkins  died  in  1827,  soon  after  the  mar- 
riage,  of  which  there  was  no  issue,  leaving  his  wife  sur- 
viving him. 

In  1832,  Mrs.  Perkins  married  the  plaintiff,  William 
Lee.  In  1841,  Mr.  and  Mrs.  Lee  being  desirous  of  in- 
creasing Mrs.  Lee's  income  under  the  settlement,  proposed 
to  the  trustees  that  part  of  the  trust  monies  should  be  laid 
out  in  the  purchase  of  certain  leaseholds  which  were  offered 
for  sale,  and  of  which  nearly  ninety  years  were  unexpired. 
To  this  proposal  Mr.  Pemberton,  one  of  the  trustees,  was 
willing  to  accede.  His  co-trustee,  however,  Mr.  Young, 
positively  refused  to  comply  with  the  request,  and  the  estate 
was  consequently  sold  to  other  parties. 

Mr.  and  Mrs.  Lee  then  filed  their  bill  against  the  trus- 
tees, Pemberton  and  Young,  praying  that  the  latter  might 
be  discharged,  and  removed  from  being  a  trustee  of  the 
settlement,  and  that  some  other  fit  and  proper  person 
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might  be  appointed  trustee  in  his  place,  or  otherwise  that         1843. 
proper  directions  might  be  given  by  the  Court  touching 
the  execution  of  the  trusts  of  the  settlement. 

The  defendant  Young,  by  his  answer,  admitted  that  the 
proposed  security  was  not  in  itself  objectionable,  but  alleged 
as  a  reason  for  his  refusal  to  comply  with  the  plaintiffs'  re- 
quest, that  Alfred  Thrale  Perkins  left  a  family  by  a  former 
wife,  who,  under  his  will,  were  entitled  to  the  trust  fund, 
subject  to  the  life  interest  of  the  plaintiff,  Mrs.  Lee,  and 
that  they  objected  to  the  proposed  investment.  It  ap- 
peared, however,  that  Young  having  been  appointed  exe- 
cutor with  Pemberton  of  the  testator's  will,  had  renounced 
probate,  Pemberton  alone  proving  the  will. 

Mr.  Russell,  and  Mr.  Piggott,  for  the  plaintiffs. 

Mr.  Wigram,  and  Mr.  G.  L.  Russell,  for  the  defendant 
Young. 

Mr.  Beaks,  for  the  defendant  Pemberton. 

The  Vice-Chancellor. — Supposing,  for  the  sake  of 
argument,  that  Mr.  Pemberton  is,  so  far  as  Mr.  Young  is 
concerned,  to  be  considered  a  person  having  the  entire 
control,  legally  and  equitably,  over  the  interest  of  the  late 
Mr.  Perkins,  there  is  yet  here  an  interest  neither  repre- 
sented nor  capable  of  being  represented,  namely,  the  inte- 
rest of  Mrs.  Lee,  in  the  event  of  her  surviving  Mr.  Lee, 
in  the  income  of  the  fund  during  her  life,  after  his  de- 
cease. 

The  object  of  the  plaintiffs,  or  rather  the  husband,  (and 
it  may,  perhaps,  be  a  fair  and  reasonable  object  in  many 
respects),  is  to  expend  a  part  of  the  capital  in  the  shape  of 
an  increased  income,  to  be  derived  from  property  held  only 
on  a  determinable  interest,  during  his  life;  of  course  by  so 
much  as  the  income  may  be  increased  during  his  life,  the 
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1843.        capital  must  be  diminished  in  value  after  his  decease.  And 
Lrb         in  case  Mrs.  Lee  should  wish,  and  it  should  be  thought 
*•  reasonable  by  those  having  control  over  the  fund  after  Mr. 

Lee's  decease,  to  deal  with  this  property  by  way  of  change 
of  investment  or  purchase  in  any  given  way,  there  will  of 
necessity  be  less  capital  to  deal  with.  She  has,  I  repeat, 
an  interest  neither  represented  nor  capable  of  being  repre- 
sented. That  renders  it  the  duty  of  the  trustees  respect- 
ively to  exercise  their  discretion,  if  they  have  a  discretion  on 
the  subject.  One  of  these  trustees,  whether  he  has  given  a 
perfectly  good  reason  or  not — whether  he  has  given  every 
reason  that  he  might  have  given  or  not — has  thought  fit 
to  object  to  the  proposed  investment.  I  cannot  say  that  he 
has  not  a  right  to  object,  or  that  there  do  not  exist  reasons 
which  may  justify  him  in  objecting;  and  when  I  see  that 
the  language  of  the  power  has  nothing  in  it  imperative, 
that  it  does  not  contain  any  expression  to  the  effect  that 
the  trustees  are  "required"  to  exercise  it,  and  that  there 
are  other  powers  in  this  settlement  which  leave  less  to  the 
discretion  of  the  trustees  than  this  clause,  I  am  of  opinion 
that  this  is  a  discretionary  power;  that  the  discretion  has 
not  been  corruptly  exercised;  and  that  it  has  been  exer- 
cised, whether  for  perfectly  good  reasons  or  not,  whether 
for  reasons  that  wholly  appear  or  not,  in  a  manner  which 
the  Court  cannot  say  is  improper,  or  upon  unreasonable 
grounds.    I  therefore  cannot  interfere. 

I  have  not  gone  further  into  the  case,  because  the  rea- 
sons upon  which  I  have  proceeded  seem  to  me  sufficient. 

Dismiss  the  bill,  and  let  the  costs  of  the  defendants  be  paid  out  of  the 
income,  as  between  solicitor  and  client,  to  be  taxed  if  the  parties  differ. 
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Wentworth  v.  Tubb.  jug%  ut 

jl  HIS  cause  came  on  for  hearing  upon  an  exception  to  The  costs  of  an 
the  Master's  report,  by  which  a  certain  sum  of  money  was  SJJwSTrfan 
found  to  be  due  from  the  estate  of  the  deceased  lunatic  to  inquisition  of 

lunacy,  allowed 

his  solicitor,  for  the  costs  of  an  unsuccessful  traverse  to  an  out  of  the  luna- 
inquisition  de  lunatico  inquirendo.  c*e* 


Mr.  Simpkinson,  and  Mr.  Dixon,  for  the  exception,  said, 
that  although  if  the  lunatic  had  been  living,  the  Lord 
Chancellor  might  have  exercised  a  discretion  in  favour  of 
the  solicitor,  yet  upon  the  death  of  the  lunatic  it  would  be 
going  too  far  to  hold  that  the  costs  were  payable  as  a  debt 
out  of  the  lunatic's  estate.  They  referred  to  Sherwood  v. 
Sanderson  (a),  In  re  Bridge  (ft). 

Mr.  Russell,  and  Mr.  Parry,  contra. 

The  Vice-Chancellor. — I  think  that  the  principles 
upon  which  it  was  decided  that  the  plaintiff  had  a  debt 
against  the  estate  of  the  lunatic  (c),  decide  the  present 
question. 

It  cannot  be,  that  an  alleged  lunatic  is  so  far  deprived  of 
the  means  of  defending  himself  as  to  be  prevented  from 
having  the  benefit  of  a  solicitor,  unless  the  solicitor  be  em- 
ployed by  a  third  party,  or  lose  his  costs  if  the  proceed- 
ings are  unsuccessful :  yet  that  would  be  the  result  if  the 
present  objection  were  allowed.  I  apprehend  the  law  to 
be,  that  if  a  man  is  alleged  to  be  a  lunatic,  whether  truly 
or  not,  he  may  employ  (as  far  as  he  can  be  said  to  exercise 
volition  on  the  subject)  a  solicitor,  not  only  to  resist  the 

(a)  19  Vee.  280.  affirmed  by  the  Lord  Chancellor, 

(b)  Cr.&Ph.  338.  M.T.  1842. 

(c)  See  ante,  Vol.  I.  p.  171; 
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1843.         commission,  but  afterwards,  for  the  purpose  of  traversing 
„v     v-^/      it.  and  that,  although  the  proceedings  fail,  the  lunatic's 
v.  estate  is  liable  for  the  costs,  subject  to  this — that  if  any- 

thing fraudulent  or  unfair-— or,  perhaps  I  may  go  as  far  as 
to  say  frivolous  or  litigious — appears  to  have  taken  place 
on  the  part  of  the  solicitor,  the  Court  may  say  that  no  debt 
arises.  There  is  no  evidence  of  that  nature  here,  and 
therefore,  the  amount  of  costs  not  being  impeached,  I  must 
take  it  to  be  a  fair  debt. 


MEMORANDA. 

In  Trinity  Term,  1843,  Thomas  Pemberton  Leigh,  Esq., 
of  Lincoln's  Inn,  was  appointed  a  member  of  her  Majesty's 
most  honourable  Privy  Council. 

In  Michaelmas  Term,  John  Romilly,  Esq.,  of  Gray's  Inn, 
was  appointed  one  of  her  Majesty's  counsel. 
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Stavers  v.  Barnard.  Nfn%  7M>  ^ 

WlLLIAM  STAVERS,  by  his  will,  after  directing  pay-  Testator  be- 
ment  of  his  debts,  gave  and  bequeathed  to  his  executors  ^Smj  per™" 
and  trustees  certain  leasehold  tenements,  his  stock  in  the  *on*J fimd  to 

7  t  trustees,  upon 

Bank,  and  all  the  residue  of  his  estate  and  effects,  in  trust,  trust  to  apply 
to  pay  the  rents,  issues,  and  profits  of  his  said  leasehold  for  the  main- 
houses,  and  the  interest  and  dividends  of  all  such  stock  ^7rra°untii 
in  the  Bank,  and  the  interest  and  dividends  of  the  residue  **  youngest 

should  attain 

of  his  estate,  (which  he  requested  might  be  collected  to-  twenty-one, 
gether,  and  invested  in  their  names  in  some  or  one  of  the  divide  the  same 
public  funds),  unto  his  wife,  Elizabeth  Stavers,  and  her  J^f  b*1^ 
assigns,  or  permit  and  suffer  her  or  them  to  receive  and  *•>  children  by 

-ii  n  *    «      .  i  *i  -.i.j.      his  former  wife, 

take  the  same  for  and  during  the  term  of  her  natural  life,  and  G.  andH., 
provided  she  continued  his  widow;  and  from  and  after  p^tn^wifef8 
her  decease  or  marriage,  in  trust,  to  sell  and  dispose  of  "J^f1**  ???er 
his  leasehold  premises  by  public  auction  or  private  con-  dren  as  might 
tract,  and  to  stand  possessed  of  the  money  arising  there-  his  wud^wifo  ** 
from,  and  all  such  stock  in  the  Bank,  and  the  residue  of  ^J*^ 
his  effects :  in  trust,  in  the  first  place,  by  and  out  of  the  J£s  decease. 

J  .        The  testator,  at 

dividends,  interest,  and  produce,  to  pay  unto  his  said  wife,  his  death,  left 

,.  -  ,  .v  ..  i  ,.  two  other chil- 

(m  case  of  her  marriage),  an  annuity  or  yearly  sum  of  dren  besides 
£100  during  her  life,  for  her  separate  use,  and  not  to  be  £°^*Xri*. 
subject  or  liable  to  the  debts,  control,  or  engagements  of  A.  and  C.,  who 

were  children 

any  husband  she  might  many;  and  any  attempt  to  raise  by  his  first  mar- 
money,  or  raising  money  thereon  by  anticipation,  to  be  a  ™§er  dl  the ' 
forfeiture  of  the  said  annuity,  and  the  same  to  sink  into  circumstances 

JJ  of  the  case, 

the  residue  of  his  estate.     The  testator  then  proceeded  that  they  took 

thus: — "And  upon  trust  as  to  the  remainder  of  such  divi-  the  fund. 

dends,  interest,  and  produce,  to  apply  the  same  to  and  for 

the  maintenance  of  my  children,  until  the  youngest  child 

attains  his  age  of  twenty-one  years,  and  then  to  divide  the 

same  equally  between  William  Stavers,  Francis  Stavers, 

Peter  Mellish  Stavers,  Thomas  Reid  Stavers,  and  Eliza- 
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1843.  beth  Ann  Stayers,  children  by  my  former  wife,  and  David 
Stayers,  and  Isabella  Stayers,  children  by  my  present  wife, 
and  such  other  child  or  children  as  may  be  living,  or  as 
she  my  said  wife  may  be  enceinte  with  at  my  decease, 
equally  to  be  divided  between  them  on  their  attaining  their 
respective  ages  of  twenty-one  years,  share  and  share  alike, 
subject  to  the  proviso  after  mentioned;  and  in  case  of  the 
death  of  any  of  my  said  children  leaving  issue,  then  in 
trust  as  to  the  part  or  share  of  such  child  or  children  so 
dying,  for  such  issue.  Provided  always,  that  no  division 
of  my  said  property  shall  take  place  until  my  youngest 
child  attains  twenty-one  years,  but  the  dividends  and  in- 
terest shall  be  applied  for  the  maintenance  of  such  of  my 
children  as  shall  be  then  under  twenty-one,  and  the  sur- 
plus invested  to  increase  the  fund  until  the  same  becomes 
divisible  as  aforesaid." 

At  the  death  of  the  testator,  which  took  place  in  1816, 
there  were  living  the  several  children  named  in  his  will, 
and  also  two  other  children  by  his  first  marriage,  namely, 
Margaret,  the  wife  of  John  Dawson,  and  John  Bead  Sta- 
yers, the  former  of  whom  was  the  testator's  eldest,  and  the 
latter  his  third,  surviving  child;  William  being  the  second. 
Mrs.  Dawson  was  born  in  1787,  and  John  Bead  Stayers 
in  1791.  The  two  children  of  the  second  marriage,  named 
in  the  will,  and  who  were  the  only  children  of  that  mar- 
riage who  survived  the  testator,  were  born  respectively  in 
1811  and  1814. 

The  bill  was  filed  in  1839  against  the  executors  under 
the  will,  for  the  purpose  of  having  the  accounts  of  the  tes- 
tator's estate  taken,  and  obtaining  a  declaration  of  the 
rights  of  the  parties.  At  the  original  hearing  of  the  cause, 
before  The  Vice-Chancellor  of  England,  the  bill  was  dis- 
missed as  to  the  grandchildren  of  the  testator,  who  had 
been  made  parties  to  the  suit. 

The  cause  now  coming  on  for  hearing  for  further  direc- 
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tions,  the  question  was,  whether  Margaret  Dawson  and         1843. 
John  Bead  Stavers  took  any  interest  under  the  will. 


Mr.  Wigram,  and  Mr.  Stevens,  for  the  plaintiffs. 

Mr.  Kenmon,  for  defendants  in  the  same  interest  with 
the  plaintiffs. 

Mr.  Cooke,  for  the  defendant  Mrs.  Dawson,  observed, 
that  in  the  clause  for  maintenance,  the  testator  referred  to 
his  children  generally;  but  without  the  aid  of  that  clause, 
the  bequest  to  such  other  child  or  children  as  might  be 
living  at  the  testator's  decease,  would  necessarily  include 
all  his  children,  whether  of  the  first  or  second  marriage. 

Mr.  Wilcock,  for  the  defendant  John  Bead  Stavers. 

The  Vice-Chan cellor. — I  have  read  this  will  again;  Nov.  8th. 
and  although  there  are  some  passages  which,  taken  by 
themselves,  might  lead  to  the  inference  that  all  the  chil- 
dren of  the  first  marriage  were  intended  to  be  included, 
yet,  reading  the  whole  will  (as  it  must  be  read)  together, 
especially,  with  the  evidence  of  the  number  and  ages  of 
the  children,  it  is  impossible,  I  think,  upon  a  reasonable 
construction  of  it,  to  doubt  that  the  two  whose  names  are 
omitted  were  intended  to  be  excluded.  I  am  sorry  for  it, 
but  I  can  decide  nothing  else. 

It  appearing  to  the  Court,  that  the  defendants,  John  Dawson  and  Mar- 
garet his  wife,  and  the  defendant  John  Read  Stavers,  take  no  interest  in 
the  residue,  upon  payment  of  their  costs,  dismiss  the  hill  against  them. 
Declare  that  the  defendant  Elizabeth  Stavers  is  entitled  for  her  life  or 
widowhood  to  the  income  of  the  leaseholds,  and  of  the  residue,  subject  to 
the  observance  of  the  covenants  of  the  lease,  and  to  the  payment  of  the 
rent  payable  in  respect  of  the  same.  At  the  request  of  all  parties,  ap- 
point new  trustees.  Let  the  costs  of  all  parties,  including  the  costs  paid 
by  the  plaintiffs  at  the  former  hearing,  be  raised  and  paid  as  between 
solicitor  and  client.    Liberty  to  apply. 

VOL    II.  O  O  N.  C  C. 
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1843. 
Nov.  7tk,  8th,  Gibson  v.  D'Este. 

9th9  22nd.      m 

A  contract  X  HE  circumstances  of  this  case,  the  nature  and  object 
of  an  estate,  of  the  suit,  and  the'  line  of  argument  taken  by  the  counsel 
suit^f  thVpur!  on  eSiC^1  s^e  respectively,  will  sufficiently  appear  from  the 

chaser,  on  the     judgment, 
ground  of  frau-  °      D 
dulent  mis- 
representation ;       Mr.  Swanston,  and  Mr.  Faber,  for  the  plaintiff. 

the  contract 

^teted^rith      Mr.  Wigram,  and  Mr.  Heathfield,  for  the  defendant. 

the  knowledge, 

on  the  part  of        r^g  following  authorities  were  cited  or  referred  to: — 

the  defendant  ° 

or  her  agent,  of  Edward  v.  M'Leay  (a);  Long  v.  Fletcher  (b) ;  Bree  v.  HoU 
a  public  right  bech  [c) ;  Early  v.  Garrett  (d) ;  Hitchcock  v.  Giddings  (e) ; 
pro7ertyr^abe  Oldfield  v.  Roundtf);  Cator  v.  Earl  of  Pembroke  {g);  Small 
k^win^r110*  Y-Attwood(h)>  Lovellv.Hicks(i);  Binks  v.LordRokeby{k); 
having  the  Ainslie  v.  Medlycott  (I);  Burrowes  v.  Lock  (m) ;  Lord  Cler- 
ingtiSat facT.W"  moni  ▼•  Tasburgh  (n) ;  Ellard  v. Lord Llandaff(o). 

Nov.  22nd.  The  Vice-chancellor. — Having  fully  considered  this 
case,  and  thinking  that  farther  delay  in  disposing  of  it 
cannot  be  advantageous,  I  am  prepared  to  state  the  con- 
clusion at  which  I  have  arrived — have  arrived,  not  certainly 
without  previous  hesitation.  I  have,  indeed,  seldom  had 
occasion  to  deal  with  a  cause  from  the  decision  of  which  it 
would  have  been  a  greater  relief  to  me  to  be  if  possible 
discharged. 

The  object  of  the  bill,  filed  in  September,  1840,  is  to  re- 

(a)  Coop.  308;  2  Swanst  287.  (<?)  4  Price,  135. 
As  to  the  effect  of  an  agent's  unin-          (/)  5  Ves.  508. 

ten tional  misrepresentations,  where  (g)  I  Bro.  C.  C.  301;  2  Bro. 

he  is  ignorant  of  the  defect,  and  has      282. 

received  general  instructions  only  (A)  1  Younge,  461  ( judgment), 

to  let  or  sell,  see  Cornfooty.Fotake,  (i)  2  Y.  &  C.  51  (judgment). 

6M.&W.  358 ;   Wihon  v.  Fuller,  (k)  2  Swanst  222. 

3  Q.  B.  68.  (/)  9  Ves.  13. 

(b)  2  Eq.  Ca.  Abr.  5,  pi.  4.  (m)  10  Ves.  470. 

(c)  Doug.  654.  (n)  1  J.  &  W.  112. 
(d)4Man.&Ryl.687;9B.&C.  (o)  1   Ball.  &  B.  249    (judg- 

928.  ment). 
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Gibson 

v. 
D'Estk. 


scind  and  be  relieved  against  the  purchase  of  a  messuage  1843 
and  land  at  Ramsgate,  made  by  the  plaintiff  of  the  de- 
fendant, and  completed  in  the  month  of  December,  1838. 
The  plaintiff  puts  his  case  for  relief  upon  the  ground  of  a 
right  of  way  over  the  property,  which  he  asserts  to  have 
existed  at  and  before  the  time  of  the  sale,  within  the  de- 
fendant's knowledge,  and  to  have  been  unfairly  concealed 
from  him  by  the  defendant  or  her  agents,  who  in  effect, 
as  he  insists,  represented  the  estate  to  him  in  a  manner 
inconsistent  with  the  notion  of  the  existence  of  any  such 
right.  He  says  that  this  right  was  altogether  unknown  to 
him,  and  that  it  affects  the  convenience  and  value  of  the 
property  materially,  and  most  prejudicially.  Insisting  that 
he  has  been  defrauded,  he  maintains  that,  for  this  reason, 
as  well  as  on  account  of  the  nature  and  character  of  the 
defect  discovered,  he  cannot  be  required  to  accept  compen- 
sation, but  is  entitled  to  annul  the  transaction. 

The  defendant  opposes  the  plaintiff's  claim  totally,  but 
alleges  that  if  he  is  entitled  to  any  relief,  it  can  only  be  in 
the  shape  of  compensation. 

This  is  the  dispute  which,  involving  various  questions 
and  a  great  body  of  evidence,  has  been  brought  before  me, 
and  has  been  argued  ably  on  each  side. 

It  may  be  right  to  say,  at  the  outset,  that  the  plaintiff, 
though  insisting  that  he  is  well  founded  in  treating  the 
case  as  one  of  fraud,  yet,  by  his  counsel  at  the  bar,  dis- 
claims any  charge  or  imputation  upon  the  integrity,  per- 
sonally, of  the  defendant,  who  seems  to  have  left,  as  it  was 
likely  she  would  do,  the  management  of  the  business  of 
the  sale  on  her  part  to  agents,  and  attended  probably  but 
little,  if  in  any  degree,  to  it.  She  wished,  in  all  likelihood, 
if  she  thought  about  the  matter,  or,  if  she  had  thought 
about  it,  would  have  wished,  that  every  thing  should  be 
transacted  regularly,  openly,  and  fairly. 

The  way  in  question  is  called  the  Liberty-way.  It  leads, 
or  led,  from  a  street  called  King-street,  to,  or  towards  the 

oo2 
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1843.  sea,  traversing  lands  which  the  late  Lady  Augusta  De 
Ameland  had  at  different  times  acquired  by  purchase.  Near 
its  course  stood  the  dwelling-house  formerly  owned  and 
occupied  by  that  lady,  which  is  comprised  in  the  plaintiff's 
purchase  from  the  defendant,  who,  shortly  before  Lady 
Augusta's  death  in  1830,  appears  to  have  acquired  her 
Ramsgate  property  by  conveyance  from  her.  The  land 
about  the  house  having  been,  up  to  the  year  1820,  chiefly 
open  and  uninclosed,  Lady  Augusta  appears  to  have  been 
inconvenienced  and  annoyed  by  the  neighbourhood  of  this 
way.  She  did  not,  however,  take,  or  did  not  succeed  in, 
any  measures  for  procuring  it  to  be  legally  stopped  or  di- 
verted, but  entered  into  an  arrangement  concerning  it 
with  certain  authorities  of  the  place,  which  is  explained 
by  a  deed  poll  executed  by  her  in  that  year.  Before  stating 
the  deed,  I  may  say,  in  passing,  that  this  Liberty-way  forms 
the  boundary,  or  that  close  along  it  or  upon  it  (centrally 
or  otherwise)  runs  the  boundary  line  separating  the  fran- 
chise or  liberty  of  the  town  of  Ramsgate  from  the  parish 
of  St.  Lawrence,  or  from  so  much  of  the  parish  of  St.  Law- 
rence as  is  not  within  the  franchise  or  liberty  of  the  town 
of  Ramsgate.  This  deed  is  dated  the  30th  March  1820,  and 
is  thus: — "To  all  people  to  whom  these  presents  shall  come, 
the  Lady  Augusta  De  Ameland,  of  &c,  sendeth  greeting. 
Whereas,  at  a  vestry  meeting  of  the  inhabitants  of  the  pa- 
rish of  St.  Lawrence,  Ramsgate,  duly  holden  in  pursuance  of 
notice  for  that  purpose  in  the  vestry  of  the  parish  church  of 
St.  Lawrence  aforesaid,  on  Thursday,  the  17th  February, 
1820,  it  was,  upon  the  application  and  request  of  the  said 
Lady  Augusta  De  Ameland,  resolved,  that  the  consent  of 
this  vestry  (as  far  as  lawfully  can  or  may  be)  should  be 
given  to  the  said  Lady  Augusta  De  Ameland  to  inclose  so 
much  of  the  Liberty-way  between  the  town  and  parish  as 
leads  from  the  North  Cliff  by  the  front  of  her  house  to  the 
end  of  the  plantation  on  the  north-east  side  of  the  said 
way,  upon  the  following  conditions,  namely,  that,  during 
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all  such  time  as  the  said  Liberty- way  should  be  inclosed  by  1843. 
virtue  of  this  consent,  another  road,  six  feet  wide,  at  the 
least,  from  the  cliff,  by  the  back  part  of  Lady  Augusta  De 
Ameland's  stables,  and  thence  through  the  adjoining 
ground,  to  communicate  with  the  Liberty-way  without  her 
inclosures,  should  be  formed  and  maintained  by  and  at  the 
expense  of  the  said  Lady  Augusta  De  Ameland  and  her 
heirs,  that  the  part  of  the  Liberty-way  inclosed  should  be 
marked  out  by  proper  mark-stones,  to  be  set  down  and 
maintained  by  and  at  the  expense  of  the  said  Lady  Au- 
gusta De  Ameland,  to  the  satisfaction  of  the  surveyors 
of  the  town  and  parish,  who  should  twice  or  oftener  in 
every  year  survey  and  examine  the  said  mark-stones,  that 
a  deed  should  be  executed  by  the  said  Lady  Augusta  De 
Ameland,  and  at  her  expense,  acknowledging  for  herself 
and  her  heirs  that  the  Liberty-way  is  inclosed  by  permis- 
sion, and  not  of  right,  and  that  the  same  should  be  re- 
opened whenever  the  parishioners  in  vestry  assembled 
should  require  the  same,  upon  seven  days9  notice  for  that 
purpose  from  the  surveyors  of  the  highways,  or  the  major 
part  of  them,  and  by  such  deed  a  yearly  rent  of  5*.,  by 
way  of  acknowledgment,  should  be  reserved  in  respect 
of  such  inclosed  Liberty-way,  payable  in  moieties  for  the 
surveyors  of  the  town  and  parish,  as,  by  the  record  of  the 
proceedings  of  the  said  vestry  contained  in  the  parish 
vestry-book,  will  appear:  Now,  know  ye,  that,  in  pur- 
suance of,  and  in  conformity  to,  such  resolutions,  the  said 
Lady  Augusta  De  Ameland  doth  hereby,  for  herself,  her 
heirs,  executors,  administrators,  and  assigns,  expressly  ac- 
knowledge and  declare,  that  the  part  of  the  Liberty-way 
permitted  to  be  inclosed  by  virtue  of  the  consent  of  the 
vestry  meeting  aforesaid,  is,  and  will  be,  so  inclosed  by 
virtue  of  the  consent  and  permission  of  the  said  vestry 
meeting  alone,  and  under  the  terms  and  conditions  above 
mentioned.  And  the  said  Lady  Augusta  De  Ameland  doth 
also,  for  herself,  her  heirs,  executors,  administrators,  and 
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1843.  assigns,  wholly  and  utterly  disclaim  all  or  any  right  what- 
soever to  inclose,  or  keep  inclosed,  the  said  Liberty-way, 
other  than  and  except  by  such  consent  and  permission  as 
aforesaid;  and  doth  also  declare  and  agree  that  the  same 
liberty-way  is  liable  to  be,  and  shall  be  re-opened,  and 
the  inclosures  thereof  removed,  upon  having  such  notice 
given  to  her  or  her  heirs,  executors,  administrators,  or  as- 
signs, or  any  of  them,  or  left  at  her  or  their,  or  any  of 
their  usual  place  of  abode,  as  is  mentioned  in  the  said  reso- 
lutions; and  that  she,  the  said  Lady  Augusta  De  Ame- 
land,  her  heirs,  executors,  administrators,  and  assigns,  is, 
and  are  bound  by,  aud  shall  and  will  in  all  respects  con- 
form to  and  comply  with  the  terms  and  conditions  upon 
which  such  consent  and  permission  hath  been  given  to  her 
as  aforesaid,  to  inclose  the  said  Liberty-way,  and  particu- 
larly as  to  the  payment  of  the  acknowledgement  of  5*. 
a  year,  which  shall  be  paid  by  the  said  Lady  Augusta  De 
Ameland,  her  heirs  or  assigns,  on  Easter-Monday  in  every 
year,  in  equal  moieties,  to  the  surveyors  of  the  parish  of  St. 
Lawrence  and  the  town  of  Bamsgate,  in  the  Town-hall  of 
the  said  town  of  Bamsgate.  In  witness  whereof,  the  said 
Lady  Augusta  De  Ameland  hath  hereunto  set  her  hand 
and  seal." 

It  does  not  appear  that  this  instrument  was  ever  in  the 
possession  or  power  of  the  defendant,  or  that  she  ever  had 
any  copy  or  abstract  of  it  before  the  year  1840.  But  the 
defendant  by  her  agent  for  several  years  between  Lady 
Augusta's  death  and  the  year  1838,  paid  the  5*.  per  an- 
num made  payable  by  it,  as  Lady  Augusta  had  done  in 
her  lifetime.  This  payment  was  frequently,  if  not  con. 
stantly,  made  on  the  defendant's  behalf,  by  Mr.  Wight- 
wick,  a  solicitor.  Mr.  Wightwick  was  present  at  the 
vestry  meeting  mentioned  in  the  deed,  and  must  be  taken 
to  have  known,  when  he  paid  the  5*.  a  year,  upon  what 
footing  the  money  was  paid;  nor  is  it  to  be  supposed  that 
he  had  not,  in  and  before  the  year  1838,  some  information, 
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some  knowledge,  as  to  the  line  and  coarse  of  the  Liberty-        1843. 
way  over  Lady  Augusta's  property. 

To  return  to  that  lady's  time:  It  appears  that  in  con- 
formity, or  intended  conformity,  with  the  deed,  certain 
stones  were  put  up  for  the  purpose  of  marking  the  course 
of  the  way  in  front  of  her  house,  and  she  thereupon,  so  far 
as  it  was  in  front  of  her  house,  inclosed  it  in  her  pleasure- 
grounds,  extinguishing,  as  I  collect,  all  trace  of  it  as  a  road 
or  path  there,  and  substituting  a  road  or  pathway  which 
passed  on  the  other  side  of  her  house,  in  the  manner  that 
the  deed  mentions. 

In  this  state  the  property  seems  to  have  continued  until 
the  year  1838,  when  the  defendant,  having  been  advised  to 
sell  the  estate  by  auction  in  lots,  and  under  arrangements 
for  building,  proceeded  to  do  so  under  the  advice  of  Mr. 
Allason,  a  surveyor. 

The  plan  in  evidence  annexed  to  the  particulars  and 
conditions  of  sale,  also  in  evidence,  was  prepared  by  him 
on  this  occasion. 

The  auction  having  been  held  in  August  or  September, 
1838,  the  plaintiff  became  the  purchaser  of  the  last  lot,  the 
subject  of  this  suit.  He  became  so,  of  course,  under  the  par- 
ticulars and  conditions  of  sale  just  referred  to,  of  which  the 
plan  prepared  by  Mr.  Allason  formed  a  part. 

The  particulars  describe  the  lot  thus: — "The  capital 
freehold  mansion,  called  Mount  Albion,  with  the  offices, 
stabling,  out-buildings,  gardens,  and  pleasure-grounds, 
containing  about  one  acre,  two  roods,  and  twenty-three 
perches,  with  immediate  possession.  The  mansion  and 
offices  are  substantially  brick-built,  in  good  repair."  And 
then  follows  the  usual  catalogue  of  contents  and  conve- 
niences. "The  purchaser  to  inclose  this  lot  by  a  wall 
or  iron  railing,  not  exceeding  nine  feet  in  height,  and  to 
covenant  not  to  erect  any  buildings  more  than  nine  feet 
high,  within  200  feet  of  its  boundary  next  Albion-terrace, 
under  a  penalty  of  £3000,  to  be  paid  to  the  vendor.     The 
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1843.  fixtures  in  the  mansion  and  offices  will  be  included  in  the  pur- 
chase." The  fifth  and  tenth  conditions  of  sale  are  thus:  The 
fifth — "That  no  purchaser  shall  be  entitled  to  require  or 
inspect  any  title  prior  to  the  deeds  by  which  the  property 
was  respectively  conveyed  to  the  vendor  or  Lady  Augusta 
De  Ameland  respectively,  or  to  require  or  inspect  the  title 
to  any  of  the  respective  roads,  walks,  or  pleasure-grounds, 
or  to  any  of  the  premises,  except  to  the  lot  or  lots  pur- 
chased by  him  or  her;  and  that  the  vendor  shall  not  be 
called  upon  to  identify  the  respective  lots  with  the  former 
descriptions  thereof;  and  all  recitals  and  statements  con- 
tained in  any  document  shall  be  deemed  conclusive  evi- 
dence thereof;  and  all  attested  and  other  copies  of  any 
deeds  or  documents  of  title  shall  be  made  by  and  at  the 
expense  of  the  person  requiring  the  same/'  The  tenth  is, 
"  That,  upon  payment  of  the  remainder  of  the  purchase- 
money  at  the  time  above-mentioned,  the  vendor  shall  con- 
vey the  lots  to  the  respective  purchasers;  each  purchaser, 
at  his  or  her  expense,  to  prepare  the  conveyance  to  him  or 
her,  which  shall  contain  covenants  and  reservations  with 
and  to  the  vendor,  to  the  effect  stated  in  the  particulars 
and  these  conditions;  and  that  all  expenses  of  or  attend- 
ing the  assignment  or  surrender  of  any  attendant  or  satis- 
fied terms,  and  of  qualifying  any  person  or  persons  to 
make  such  assignment  or  surrender,  shall  be  paid  by  the 
purchaser." 

An  abstract  was  delivered,  the  title  accepted,  and,  in 
December,  1838,  as  I  have  said,  the  purchase  was  com- 
pleted by  payment  of  the  purchase-money,  execution  of  the 
conveyance,  and  delivery  of  possession.  The  particulars 
of  sale  having  provided  that  the  plaintiff  should  inclose 
the  lot  by  a  wall  or  iron  railing,  his  conveyance  contains 
this  covenant  on  his  part: — "And,  in  consideration  of  the 
premises,  the  said  Magnus  Gibson  covenants  for  himself, 
his  heirs,  and  assigns,  with  the  said  Augusta  Emma  D'Este, 
her  heirs  and  assigns,  that  he,  his  heirs  or  assigns,  shall 
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and  will,  within  the  space  of  six  calendar  months  next        1843. 
after  the  sealing  and  delivery  of  this  indenture,  at  his  and 
their  own  expense,  inclose  the  lands  and  premises  thereby 
conveyed,  or  intended  so  to  be,  by  a  wall  or  iron  railing 
not  exceeding  nine  feet  in  height" 

Afterwards,  in  May,  1839,  a  claim  was  made  upon  the 
plaintiff  for  one  of  the  payments  of  2*.  6rf.  under  the  deed 
of  1820.  He  declined  to  make  jthe  payment.  In  the 
month  of  January  following,  a  demand  for  another  half 
crown  was  made  upon  him  also  under  the  deed.  This  pay- 
ment he  likewise  declined  to  make.  Differences  thus  arose 
between  him  and  the  local  authorities,  or  some  of  them, 
and  they  have  asserted  their  alleged  right  to  pass  over  his 
land  not  merely  for  perambulating  the  boundaries,  but  in 
respect  of  a  right  of  way.  In  the  month  of  March,  1840, 
the  plaintiff  first  complains  on  the  subject  to  the  defend- 
ant's agents.  A  fruitless  negotiation  ensues,  and  the  re- 
sult is  the  present  suit,  in  which  it  is  disputed  what  were, 
and  are,  the  nature  and  character  of  the  Liberty-way,  and 
what  its  course  and  width,  so  far  as  the  late  Lady  A.  De 
Ameland's  property  is  concerned.  The  true  state,  however, 
of  these  matters,  as  to  which  there  is  a  considerable  body 
of  testimony  not  agreeing  together,  I  find,  having  read  and 
endeavoured  to  weigh  the  whole  of  the  evidence,  that  it 
does  not  enable  me  with  accuracy  or  exactness  to  define  or 
decide. 

There  are,  however,  some  propositions  of  fact  relating  to 
these  subjects,  which  I  think  that,  upon  the  materials  be- 
fore me,  I  may  and  ought  to  consider  as  established  be- 
tween the  plaintiff  and  defendant  for  the  purposes  of  this 
suit — I  say  between  the  plaintiff  and  defendant  for  the 
purposes  of  this  suit,  inasmuch  as  plainly  neither  the  pub- 
lic nor  any  third  party  can  be  affected  by  any  conclusion  in 
this  cause.  These  propositions  are  the  following : — First, 
that  in  1820,  before  the  execution  of  the  deed  of  that 
year,  the  Liberty- way  (whatever  its  nature  and  whatever  its 
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1843.        width),  proceeding  from  King-street  to,  or  towards  the  i 

cliff,  traversed  the  whole  length  of  Lady  Augusta  De  Ame- 
land's  estate  between  King-street  and  what  is  now  called 
Victoria-parade.  Secondly,  that  the  Liberty- way  thns  ex- 
isting was  an  ancient  way,  of  the  width  throughout  of  not 
less  than  six  feet,  traversing  the  whole  length  of  the  estate 
in  question  purchased  by  the  plaintiff  of  the  defendant, 
on  its  south-western  side,  from  what  is  now  called  Ark- 
low-terrace  to  what  is  now  called  Albion-terrace — so  tra- 
versing, namely,  that  if  the  whole  width  of  not  less  than 
six  feet  was  not  upon  the  plaintiff's  property,  there  was 
upon  it  not  less  at  any  point  than  two  feet  and  a  half  in 
width  of  this  way.  Thirdly,  that  the  plaintiff's  property, 
so  far  as  the  Liberty-way  is  concerned,  is  now  subject  to 
the  deed  of  1820,  and  that  a  considerable  portion,  at  least, 
of  the  wall  which,  as  admitted  by  the  answer  in  page  80 
of  the  brief  that  I  have,  has  been  built  by  the  plaintiff  in 
pursuance  of  the  particulars  of  sale  and  his  purchase-deed, 
is  liable  to  be  abated,  either  under  the  deed  of  1820,  or 
otherwise.  Fourthly,  that  independently  of  any  new  right 
or  liability  created,  if  any  was  created,  by  the  deed  of 
1820  the  Liberty-way  was  subject  to  the  exercise  of  certain 
rights  of  way  or  passage,  either  of  a  public  nature,  or  by 
prescription,  or  grant,  or  otherwise,  which,  if  not  merged, 
or  extinguished,  or  vested  in  one  of  the  parties  to  this 
cause,  are  now  exercisable  upon  and  over  it.  Fifthly,  that 
notwithstanding  the  parol  evidence  in  the  suit,  as  to  ac- 
quisitions by  Lady  Augusta  De  Ameland,  and  notwith- 
standing the  length  of  time  during  which  the  Liberty-way 
has  been  diverted  or  shut  up,  so  far  as  relates  to  the  part 
of  its  course  now  particularly  under  consideration,  it  is 
not  satisfactorily  or  sufficiently  proved,  or  made  to  appear, 
that  these  rights  are  merged,  or  extinguished,  or  vested 
in  either  of  the  parties  before  me.  Sixthly,  that  having 
regard  to  the  size  and  nature,  the  situation  and  neigh- 
bourhood, of  the  property  in  question,  at  a  sea-port  town 


CASES   IN    CHANCERY.  551 

in  Kent  much  frequented  as  a  bathing-place,  the  difference  1343. 
in  point  of  convenience  and  value  between  its  condition  as 
described  by  the  preceding  five  propositions,  whether  cer- 
tain or  uncertain  of  not  being  liable  to  still  greater  inter- 
ference in  respect  of  this  Liberty-way,  and  its  condition  as 
it  would  be  if  exempt  from  any  right  of  way  or  passage, 
and  from  the  deed  of  1820,  is  material  and  important* 
These  points  being  established,  as,  in  my  judgment,  upon 
the  materials  in  this  cause  they  are,  the  next  question  is, 
what  was  it  that  the  defendant  proposed,  agreed,  and  pro- 
fessed to  sell  to  the  plaintiff?  This  is  sufficiently  shewn 
by  the  particulars  of  sale,  the  plan  annexed  to  them,  the 
defendant' 8  answer,  and  the  evidence  on  her  behalf  of  her 
surveyor,  Mr.  AUason.  The  required  inclosure  by  a  wall  or 
iron  railing  of  the  lot  in  question,  and  the  aspect  and  cha- 
racter of  the  plan,  coupled  with  the  silence  of  the  particu- 
lars and  conditions  of  sale  as  to  any  right  of  way,  must,  in 
my  opinion,  be  considered  as  tantamount  to  a  representa- 
tion that  this  lot  was  not  subject  to  any  right  of  way. 

The  defendant,  in  her  answer,  says,  "  She  believes,  and, 
under  the  circumstances  aforesaid,  she  submits,  that  no 
right  or  liberty  of  way  now  exists  over  or  adjoining  to  said 
messuage,  land,  and  premises  so  purchased  by  said  plain- 
tiff, bat  that  the  same,  having  existed  only  for  the  pur- 
poses hereinbefore  stated,  has  been  wholly  extinguished 
and  put  an  end  to  in  the  manner  and  by  the  means  afore- 
said." And  she  "  admits  that  the  said  premises,  pur- 
chased by  said  plaintiff,  are  represented  in  the  said  con- 
veyance to  said  plaintiff  to  be  situate  without  the  liberty 
of  Ramsgate,  in  the  parish  of  St.  Lawrence,  and  in  that 
manner,  and  not  otherwise,  to  be  wholly  within  the  parish 
of  St.  Lawrence,  and  saitb,  that  such  conveyance  was  pre- 
pared by  said  plaintiff  or  his  solicitor,  and  not  by  or  on  the 
part  of  defendant/1  And  she  "  saith  she  hath  been  in- 
formed and  believes,  that  her  solicitor,  said  Mr.  Wightwick, 
had,  previous  to  the  time  of  said  sale,  taken  pains  to  as- 
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1843.  certain  the  direction  of  said  Liberty- way,  and  had  ascer- 
tained to  his  satisfaction  that  the  same,  as  formerly  nsed 
and  exercised  as  aforesaid,  lay  wholly  without  the  premises 
purchased  by  plaintiff  as  aforesaid,  and  so  believed  at  the 
time  of  such  sale  and  of  the  completion  thereof.  However, 
she  says  she  has  been  informed,  and  believes,  that,  under  the 
circumstances  herein  appearing,  said  alleged  Liberty-way 
was  considered  and  believed  by  her  agents  to  have  been  by 
the  means  aforesaid  extinguished  and  put  an  end  to,  and 
that,  if  any  pretence  for  the  same  existed,  such  Liberty- 
way,  as  it  formerly  existed,  was  included  in  the  line  of 
the  said  Victoria-road,  so  that  said  deed-poll  properly 
formed  no  part  of  her  title.  And  she  has  been  informed 
and  believes,  that,  at  the  time  of  laying  out  the  property 
of  defendant  for  the  purposes  of  said  sale,  it  was  believed 
that  the  boundary  line  between  the  liberty  of  Bamsgate 
and  the  parish  of  St.  Lawrence  without  the  liberty  ran  in 
the  line  of  the  north-east  side  of  what  now  forms  the  Vic- 
toria-road, being  the  line  of  the  wall  built  by  said  plaintiff 
as  aforesaid;  and  that,  accordingly,  in  said  map  or  plan 
annexed  to  or  exhibited  with  such  particulars  of  sale  as 
aforesaid,  the  boundary  line  is  so  marked  or  described  at 
that  part  of  the  property  which  lies  to  the  south  or  south- 
east of  the  premises  sold  to  said  plaintiff/' 

Mr.  Allason,  as  the  defendant's  witness,  deposes  as  fol- 
lows. To  the  10th  interrogatory  he  says: — te  I  was  em- 
ployed by  the  said  defendant,  some  time  about  the  early 
part  of  1838,  to  lay  out  for  building  purposes  a  property 
of  hers  at  Ramsgate,  in  the  county  of  Kent,  preparatory 
to  a  sale  thereof  by  auction.  The  said  property  was  then 
called  or  known  as  the  Mount  Albion  Estate,  and  con- 
sisted of  a  mansion-house  and  grounds  and  a  small  farm, 
containing  altogether  about  thirty-seven  acres  of  land. 
My  instructions  were  to  parcel  out  the  said  property  in  the 
most  advantageous  way  for  building  purposes,  and  to  mark 
out  the  roads  which  were  to  be  formed  upon  it.     I  accord- 
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ingly  laid  out  the  said  property  for  building  purposes,  and  1843, 
marked  out  the  roads  to  be  formed  thereon,  and  prepared 
a  map  or  plan  of  my  design.  The  document  which  I  now 
produce  to  the  examiner  by  whom  I  am  being  examined, 
marked  A 1,  is  a  printed  copy  of  such  map  or  plan,  and  re- 
presents accurately  the  roads  which  I  marked  out  as  afore- 
said, and  the  situation  and  direction,  in  which  way  they 
were  to  be  formed,  and  the  width  of  which  they  were  to  be 
constructed,  the  roads  so  marked  out  by  me  being  those 
which  traverse  or  intersect  the  portions  of  the  said  pro- 
duced plan  which  are  coloured  pink,  or  red  and  green.  The 
map  or  plan  now  also  produced  and  shewn  to  me,  marked 
A.  Z.,  appears  to  me  to  be  likewise,  as  far  as  it  goes,  a  cor- 
rect plan  of  the  said  estate  as  laid  out  by  me,  and  to  re- 
present accurately  the  direction  and  width  of  the  roads  so 
marked  out  by  me  as  aforesaid."  To  the  eleventh  interro- 
gatory, he  says,  "  I  first  became  acquainted  with  the  claim 
of  the  parish  of  Ramsgate  to  be  entitled  to  a  right  of  way 
over  a  portion  of  the  said  estate,  in  the  course  of  the  time 
that  I  was  engaged  in  planning  out  the  said  estate  for 
building  purposes.  The  first  intimation  that  I  had  of  such 
claim  was  conveyed  to  me  by  Mr.  Wightwick,  the  solicitor 
at  Ramsgate  of  the  said  defendant,  and  he  informed  me 
that  the  said  parish  claimed  to  be  entitled  to  a  right  of 
way  across  the  said  estate,  in  continuation  of  an  old  road 
out  of  King-street  to  the  cliff,  and  that  the  line  claimed 
across  the  said  estate  was  marked  by  stones.  The  said 
Mr.  Wightwick,  however,  at  the  same  time  added,  that  he 
did  not  believe  that  the  parish  could  establish  their  claim 
to  the  said  right  of  way  across  the  said  defendant's  pro- 
perty. After  receiving  this  information  from  Mr.  Wight- 
wick, I  examined  the  line  mentioned  by  him,  and  found 
three  marked  stones,  at  different  intervals,  in  a  straight  line 
between  the  north-west  side  of  the  said  estate  and  the  cliff. 
One  or  more  of  these  stones,  and  I  believe  the  whole  of 
them,  had  the  letters  T.  R.  engraved  upon  the  south-west 
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1843.  side  of  them,  and  I  interpreted  those  letters  to  mean  the 
town  of  Ramsgate,  and  to  denote  that  they  were  boundary 
stones  between  the  town  or  parish  of  Ramsgate  and  the 
parish  of  St.  Lawrence ;  and  as  the  said  right  of  way  was 
understood  by  me  as  being  claimed  exclusively  by  the  pa- 
rish of  Ramsgate,  I  concluded  that,  if  any  such  existed,  it 
passed  in  the  direction  and  on  the  south-west  side  of  the 
said  stones.  I  was  not  at  the  time  that  I  laid  out  the  said 
estate,  or  at  any  time  before  the  sale  thereof  by  auction,  in 
any  manner  informed,  nor  did  I  believe  or  suspect,  that 
the  said  defendant  or  her  mother,  Lady  A.  de  Ameland, 
had  in  any  manner,  by  deed  or  otherwise,  acknowledged  or 
admitted  the  existence  of  the  said  right  of  way  across  the 
said  property.  After  I  received  the  aforesaid  information 
from  the  said  Mr.  Wightwick,  I  planned,  in  making  out 
the  road  upon  the  said  estate  which  is  called  Victoria-road, 
and  which  is  represented  under  that  name  upon  the  pro- 
duced plan,  that  that  road  should  comprise  the  line  which, 
for  the  reasons  before  stated,  I  concluded  to  be  the  line 
claimed  by  the  said  parish  as  the  continuation  of  the  said 
road  or  way  called  Liberty-way ;  and  to  the  best  of  my 
I  belief,  the  said  Victoria-road  comprises  and  is  formed  upon 

the  scite  of,  and  in  the  same  line  and  direction  as,  the  said 
right  of  way  claimed  by  the  said  parish  of  Ramsgate  across 
the  said  defendant's  estate,  and  it  is  made  in  a  line  with, 
and  close  up  to,  and  wholly  on  the  south-west  side  of,  the 
said  stones.  The  said  Victoria-road  is  open,  and  is  now 
used  by  the  public  as  a  public  road  or  highway/'  To  the 
twelfth  interrogatory  he  says,  "The  said  estate  was  put 
up  for  sale  in  lots  by  public  auction  at  Ramsgate,  by  the 
direction  of  the  said  defendant,  on  the  31st  August,  1838, 
and  the  following  day,  by  Messrs.  Foster  &  Sons.  I  was 
present  at  the  said  sale.  The  document  now  produced  and 
|  shewn  to  me,  marked  A.  X.,  is  a  printed  copy  of  the  parti- 

i  culars  and  conditions  of  sale  according  to  which  the  said 

!  estate  was  put  up  for  sale,  and  such  particulars  and  condi- 
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tions  were  read  publicly  at  the  said  sale  by  the  auctioneer  1843. 
who  put  up  the  said  property  for  sale.  The  printed  par- 
ticulars and  conditions  used  at  the  said  sale  had  a  map  or 
plan  annexed  thereto,  similar  to  the  said  produced  plan 
marked  A.  1,  which  is  annexed  to  the  said  produced  docu- 
ment marked  A.  X.  The  said  plaintiff  bid  for  and  pur- 
chased at  the  said  sale  the  said  lot  which  is  described  on 
page  14  of  the  said  produced  document  marked  A.  X. 
The  said  produced  plan  marked  A.  1  only  shews  expressly 
that  portion  of  the  said  road  or  way  called  Liberty-way, 
which  is  next  to  King-street,  and  upon  which  the  words 
"Liberty-way"  are  marked  upon  the  said  last-mentioned 
produced  plan;  but  the  line  in  which  I  believed,  at  the  time 
of  the  said  sale,  that  the  said  road  or  way  was  continued 
across  the  said  defendant's  estate,  is  virtually  and  in  effect 
shewn  by  the  said  last-mentioned  produced  plan,  inasmuch 
as  the  said  then  intended  road  called  Victoria-road  is 
marked  out  accurately  on  the  said  last-mentioned  plan, 
and  that  road,  as  I  have  before  stated,  was  so  marked  out 
and  planned  by  me  as  to  cover  and  comprise  what,  at  the 
time  of  the  said  sale,  I  believed  to  be  the  line  of  the  said 
Liberty-way  across  the  said  defendant's  estate.  I  fully 
believed,  at  the  time  of  the  said  sale,  for  the  reasons 
already  stated,  that  the  said  Liberty-way  (if  any  such  ex- 
isted) did  not  pass  over  any  portion  of  the  lot  purchased  as 
aforesaid  by  the  plaintiff  at  the  said  sale.  I  have  since 
then  heard  it  represented,  that,  instead  of  the  whole  width 
of  the  said  liberty-way,  namely,  six  feet,  being  situated  in 
the  parish  of  Bamsgate,  as  I  concluded  and  acted  upon  in 
lotting  the  said  estate  for  sale,  and  planning  the  line  of 
the  said  Victoria-road,  one  half  of  it,  namely  three  feet, 
stands  on  the  north-east  side  of  the  said  stones,  and,  con- 
sequently, in  the  parish  of  St.  Lawrence;  and  if  this  be 
so,  then  the  said  Liberty-way  passes  over  a  strip  of  the  lot 
purchased  as  aforesaid  by  the  said  plaintiff,  to  the  extent 
of  three  feet  in  breadth,  along  the  south-west  side  of  it : 
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1843.  but  whether  the  said  representation  is  correct  or  not,  I  do 
not  know,  and  have  not  the  means  of  forming  a  belief/' 
To  the  thirteenth  interrogatory  he  says,  "  I  believed  that, 
at  the  time  of  the  said  sale,  I  had  kept  the  whole  of  the 
said  liberty-way  from  off  the  land  comprised  in  the  lot 
which  was  purchased  by  the  said  plaintiff:  and  if,  in  lot- 
ting the  said  estate  and  in  planning  out  the  roads  upon  it 
preparatory  to  the  said  sale,  I  had  been  aware  that  the  said 
Liberty-way  passed  in  the  way  I  have  since  heard  it  claimed 
to  pass,  namely,  three  feet  on  the  north-east  side  of  the 
said  stones,  I  could  readily  have  excluded  the  whole  of  it 
from  the  said  lot,  by  simply  carrying  the  line  of  the  said 
Victoria-road  three  feet  further  to  the  north-east  than  its 
present  line.  I  consider  that,  had  this  been  done  before 
the  said  sale,  the  said  lot  purchased  as  aforesaid  by  the 
plaintiff  would  not  have  fetched  less  at  the  said  sale  than 
the  said  plaintiff  gave  for  it;  and  that  the  only  compensa- 
tion to  which  the  said  plaintiff  could  fairly  be  entitled  now, 
if  he  is  entitled  to  any,  is  merely  the  value  of  a  strip  of 
land  three  feet  in  breadth,  to  be  taken  off  from  the  south- 
west side  of  his  lot;  for  to  no  further  extent  does  the  more 
recently  claimed  right  of  way  diminish  the  value  of  the 
said  lot;  and  such  a  consideration  is  too  trifling  to  have  had 
any  effect  on  the  price  which  the  said  lot  would  have  fetched 
at  the  said  sale.  I  was  not  at  any  time  directed  by  the 
said  defendant  or  by  her  solicitors,  or  by  any  person  on  her 
behalf,  to  conceal,  nor  did  I  in  fact  conceal,  from  the  said 
plaintiff  or  his  solicitor,  the  knowledge  that  any  public  way 
or  right  of  way  existed,  (if  in  fact  the  same  did  exist),  in, 
through,  or  over  the  said  lands  or  grounds  of  the  said  de- 
fendant, or  in,  through,  or  over  the  said  land  or  ground 
purchased  by  the  said  plaintiff,  and  I  have  no  reason  to 
believe  or  suspect  that  the  existence  of  such  way  or  right 
of  way  (if  in  fact  the  same  ever  existed)  was  in  any  man- 
ner concealed  by  the  said  defendant,  or  by  any  person  act- 
ing for  her  or  on  her  behalf,  at  any  time  before  or  after  the 
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said  sale,  from  the  knowledge  of  the  said  plaintiff  or  his  1843, 
solicitor,  or  any  person  acting  for  him  or  on  his  behalf.  I 
did  not,  at  the  time  of  the  completion  of  the  said  title  and 
conveyance  to  the  said  plaintiff,  know,  suspect,  or  believe, 
that  Lady  A.  De  Amelandhad,  by  any  deed  or  deeds,  or  in 
any  manner,  acknowledged  that  the  said  Liberty-way  or 
alleged  liberty-way  in,  through,  or  over  the  said  lands  or 
grounds  in  any  manner  existed/'  That  is  the  whole  of 
Mr.  Allason's  evidence  for  the  defendant. 

The  parcels  in  the  conveyance  to  the  plaintiff,  to  which 
is  annexed  a  plan,  agreeing,  I  think,  substantially,  if  not 
exactly,  with  the  plan  annexed  to  the  particulars  of  sale, 
are  thus  described  by  that  conveyance : — "  All  that  piece 
or  parcel  of  freehold  land  or  ground,  containing  by  esti- 
mation 1  acre,  2  roods,  and  23  perches,  be  the  same 
little  more  or  less,  situate,  lying,  and  being  without  the 
liberty  of  Bamsgate,  in  the  parish  of  St.  Lawrence,  in  the 
isle  of  Thanet  and  county  of  Kent,  abutting  towards  the 
north-east  on  a  certain  new  intended  road  or  way,  forty 
feet  wide,  called  or  intended  to  be  called  Albion-road;  to- 
wards the  south-east,  on  a  certain  new  intended  street  or 
terrace,  forty  feet  wide,  called  or  intended  to  be  called 
Albion-terrace;  towards  the  south-west,  on  a  certain  other 
new  intended  road  or  way,  forty  feet  wide,  called  or  in- 
tended to  be  called  Victoria-road;  and  towards  the  north- 
west, on  a  certain  other  new  intended  street  or  terrace, 
forty  feet  wide,  called  or  intended  to  be  called  Arklow- 
terrace,  together  with  the  capital  mansion-house,  mes- 
suage, or  tenement,  erected  and  built  thereon,  or  on  some 
part  thereof,  called  or  known  by  the  name  of  Mount  Albion, 
formerly  in  the  tenure  or  occupation  of  the  said  Augusta 
Emma  D'Este." 

It  is,  upon  the  whole,  I  think,  perfectly  clear,  that  what 
the  defendant  proposed,  agreed,  and  professed  to  sell  to 
the  plaintiff,  and  what  the  plaintiff  agreed  to  buy  of  the 
defendant,  was  a  property  wholly  without  the  liberty  of 
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1843.  Ramsgate,  a  property  not  subject  to,  and  not  affected  by, 
the  Liberty- way,  or  any  right  of  way  at  all. 

It  is,  in  my  opinion,  as  clearly  established,  that  the 
plaintiff  made  and  completed  his  purchase  in  ignorance, 
and  without  any  notice,  of  the  deed  of  1820;  in  ignorance 
also,  and  without  notice,  of  the  pecuniary  payment  or  pay- 
ments made  under  it,  or  reserved  by  it. 

It  is,  nevertheless,  contended  by  the  defendant's  answer, 
and  by  her  counsel  at  the  bar,  that  the  language  of  the 
abstract,  and  the  appearance  of  the  boundary  stones,  gave 
notice  to  the  plaintiff  of  the  true  condition  of  the  property, 
or  contained  bo  much  to  put  him  on  inquiry  with  respect 
to  the  Liberty-way  as  to  preclude  him  from  saying  that  he 
had  not  notice  of  its  true  course,  and  the  real  condition  of 
the  property.  Allusion  has  been  made  also  to  the  mention 
of  the  Liberty-way  on  the  plan,  and  to  the  notiee  also  of 
the  town  boundary  which  the  plan  bears  on  the  face  of  it. 
The  Liberty-way,  however,  is  so  marked,  where  it  is  men- 
tioned on  the  plan,  as  not  to  give  any  notion  that  it 
touched  or  affected  the  lot  in  question,  and  as,  indeed, 
rather  to  create  positively  a  different  impression;  and  so 
with  regard  to  the  town  boundary — that  is  traced  and  men- 
tioned, so  far  as  it  is  traced  and  mentioned,  in  a  manner 
to  create,  not  a  belief  that  any  part  of  the  lot  was  within 
the  town  of  Ramsgate,  but  a  belief  the  very  reverse.  The 
dotted  lines  and  forms  which  appear  faintly  marked  on 
different  portions  of  the  plan,  have  not  been  contended, 
on  either  side,  to  be  of  any  materiality,  or  to  support  or 
give  rise  to  any  argument. 

With  regard,  indeed,  to  plans  connected  with  sales  by 
auction  in  general,  I  may  say  here  how  entirely  I  accede 
to  the  justice  and  good  sense  of  the  language  used  by  a 
distinguished  person,  in  a  case  where  a  contract  for  the 
sale  of  building  land  was  decided  to  be  vitiated  by  a  right 
of  way  held  to  have  been  concealed  or  undisclosed ;  I 
mean  the  case  of  Dykes  v.  Blake,  where  Lord  Chief  Justice 
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Tindal  says — "  Particulars,  and  plans  of  this  nature,  should  1843. 
be  so  framed  as  to  convey  clear  information  to  the  ordi- 
nary class  of  persons  who  frequent  sales  by  auction;  and 
they  would  only  become  a  snare  to  the  purchaser,  if,  after 
the  bidder  had  been  misled  by  them,  the  seller  should  be 
able  to  avail  himself  of  expressions  which  none  but  lawyers 
could  understand  or  attend  to  {a).99 

It  is  true  that  the  boundary  stones,  and  some  portions 
of  the  language  of  the  abstract,  and  of  the  plaintiff's  con- 
veyance, were,  as  I  think,  consistent  with  the  notion  of 
the  Liberty- way  possibly  affecting  to  some  extent  the  lot 
in  question,  but  consistent  also  with  the  notion  that  it 
did  not  at  all  affect  it.  All  trace  of  the  old  course  of  the 
Liberty-way  appears  to  have  vanished,  long  before  1838, 
from  the  surface  of  the  ground  along  the  south-western 
boundary  of  the  lot  (that  next  Victoria-road),  and  from  what 
is  now  Victoria-road.  It  cannot,  I  conceive,  be  thought 
unreasonable  or  necessarily  at  variance  with  these  stones 
and  documents,  to  have  supposed  the  whole  of  the  Liberty- 
way  to  be  without  the  parish  of  St.  Lawrence,  or  within 
the  town  of  Ramsgate.  A  road,  or  way,  or  river,  the  oppo- 
site sides  or  banks  of  which  are  in  different  parishes  or  dif- 
ferent estates,  does,  I  apprehend,  in  a  sense,  and  according 
to  usual  modes  of  expression,  separate  those  two  parishes 
or  estates,  or  form  the  boundary  between  them,  or  the 
boundary  of  each,  whether  the  road,  or  way,  or  river,  be 
wholly  in  one,  or  partly  in  each  of  the  two  parishes  or 
estates.  I  do  not  now  speak  of  precise  accuracy  of  ex- 
pression, I  refer  to  customary  modes  of  speech;  nor  must 
the  passages  which  I  have  read  from  the  defendant's  an- 
swer, the  evidence  of  Mr.  Allason,  the  language  of  the 
particulars  of  sale,  the  plan  annexed,  and  the  fifth  condi- 
tion of  sale,  be  forgotten.  Upon  the  exclusive  appropriation, 
twice  professed,  of  the  4  acres,  2  roods,  10  perches,  between 
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1843.  Albion-terrace  and  the  sea,  to  be  inclosed  by  an  iron  rail- 
ing, I  do  not  think  that  any  observation  unfavourable  to 
the  plaintiff's  case,  and  I  am  not  entirely  satisfied  that  any 
observation  unfavourable  to  the  defendant's  case,  arises. 
Whether  that  was  a  profession  capable  of  being  made  good, 
may  not,  perhaps,  be  clear.  I  think,  having  regard  to  all 
the  circumstances,  I  am  bound  to  consider  that  the  plain- 
tiff, before  he  completed  his  purchase,  had  not  notice  of 
the  true  course  of  the  Liberty- way,  or  of  the  true  condition 
of  the  property,  and  was  not  put  or  called  upon  to  doubt 
the  accuracy,  fidelity,  or  honesty  of  the  particulars  or  con- 
ditions of  sale,  or  the  annexed  plan,  according  to  the  sense 
which  Mr.  Allason  intended  them  to  bear.  I  conceive  that 
the  plaintiff  is  to  be  considered  a  purchaser,  without  notice 
actual  or  constructive  of  the  defect  in  question. 

The  next  point  to  be  considered,  is  the  question,  whe- 
ther at  and  before  the  time  of  the  auction  at  which  the 
plaintiff  bought,  the  defendant,  by  herself  or  her  agent, 
was  aware  of  the  manner  in  which  the  lot  in  question  was 
affected  by  the  Liberty- way,  or  was  aware  of  facts  tending 
to  shew,  and  bearing  upon,  the  condition  of  the  property 
as  affected  by  the  Liberty-way,  which  it  was  the  vendor's 
duty,  as  that  word  is  understood  in  a  court  of  justice,  to 
disclose  to  the  purchaser.  This  is  obviously  a  most  im- 
portant question  in  the  case. 

Now,  with  regard  to  the  deed  of  1820,  the  defendant,  in 
her  answer,  expresses  herself  thus : — "  Saith  she  has  been 
informed,  and  believes,  that,  some  time  in  the  year  1820, 
the  said  Lady  Augusta  De  Ameland,  who  was  then  the 
owner  or  proprietor  of  the  said  messuage,  lands,  and  pre- 
mises purchased  by  the  plaintiff,  but  who  was  not  then  the 
owner  or  proprietor  of  the  whole  of  the  said  lands  and  pre- 
mises to  which  said  alleged  Liberty-way  led,  and  for  the 
enjoyment  of,  and  access  to  which  the  same  was,  as  the  de- 
fendant believes,  used,  was  desirous  of  inclosing  so  much  of 
the  said  alleged  Liberty- way  as  passed  through  the  property 
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which  then  belonged  to  her,  as  well  as  the  premises  sold  to  1843. 
the  plaintiff  as  aforesaid,  and  other  lands  contiguous  there- 
to; and  that  by  and  under  the  direction  of  Mr.  Daniel,  who 
then  acted  as  the  solicitor  for  the  said  parish  of  St.  Law- 
rence and  for  the  liberty  of  Ramsgate,  and  also  for  the 
said  Lady  A.  De  Ameland,  a  negotiation  took  place  between 
the  said  Mr.  Daniel,  acting  as  such  solicitor  as  aforesaid, 
for  and  on  behalf  of  the  said  Lady  A.  De  Ameland,  and  the 
officers  of  the  said  parish  and  liberty;  and  that  it  was  agreed 
that  the  said  Lady  A.  De  Ameland  should  be  at  liberty 
to  inclose  the  said  portion  of  the  said  alleged  Liberty-way, 
upon  payment  to  the  said  officers  of  the  said  parish  and 
liberty  of  an  annual  sum  of  2s.  6rf.,  as  an  acknowledgment 
of  right  of  way  over  the  said  alleged  Liberty-way.  Saith 
that  such  negotiation  took  place,  and  such  agreement  was 
entered  into  by  or  on  behalf  of  the  said  Lady  A.  De  Ameland, 
in  ignorance  by  her  of  her  rights,  and  in  ignorance  that 
said  Liberty- way  was,  as  defendant  alleges,  only  a  right  of 
way  appurtenant  to  and  belonging  to  the  lands  of  the  said 
Lady  A.  De  Ameland,  and  to  the  lands  to  which  she  was 
not  then  entitled  as  aforesaid;  and  such  agreement  was 
entered  into,  as  defendant  believes,  by  and  under  the  ad- 
vice of  Mr.  Daniel,  who  acted  as  solicitor  not  only  for  Lady 
A.  De  Ameland,  but  also  for  the  said  parish  and  liberty. 
Saith  that,  save  and  except  as  aforesaid,  and  as  herein 
appears,  she  is  unable  to  set  forth,  as  to  her  knowledge,  &c, 
whether  the  said  plaintiff  did  or  did  not,  upon  the  occasion 
in  the  said  bill  mentioned,  or  whether  it  is  or  is  not  the 
fact,  that,  in  or  about  the  month  of  March,  1820,  or  at  any 
other  time,  the  said  Lady  A.  De  Ameland  applied  to  the 
officers  of  the  said  town  of  Ramsgate,  and  parish  of  St. 
Lawrence,  or  to  any  other  and  what  persons  or  person, 
and  requested  to  be  allowed  to  inclose  so  much  of  the  said 
alleged  Liberty-way  as  passed  through  the  property,  or  any 
or  what  part  of  the  said  alleged  Liberty-way,  or  whether 
the  said  officers,  or  any  other  and  what  person  or  persons, 
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1843.  did  not  assent  thereto.  Saith  she  hath  been  informed  and 
believes  that  the  deed-poll  was  made  and  executed,  &c,  as 
in  the  bill  mentioned.  However,  defendant  saith  that  the 
said  deed-poll  was,  as  defendant  has  been  informed  and 
believes,  prepared  by  said  Mr.  Daniel,  acting  in  such  capa- 
cities as  aforesaid,  and  was  executed  by  Lady  A.  De  Ame- 
land  in  ignorance  by  her  of  her  rights,  and  of  the  nature 
of  the  said  way,  and  believing  that  the  said  officers  had  or 
possessed  the  power  to  enforce  a  right  of  way  over  her 
property,  when,  in  fact,  no  such  right  of  way,  as  defendant 
submits,  ever  existed,  except  for  the  purposes  aforesaid; 
and,  therefore,  defendant  humbly  submits,  that  said  deed- 
poll  was  not  binding  and  conclusive  upon  said  Lady  A.  De 
Ameland,  or  upon  any  other  person  or  persons  claiming 
under  her.  Saith,  that  the  defendant  did  not,  at  the  time 
of  the  sale  of  the  said  premises  to  the  plaintiff,  or  at  any 
time,  know  that  the  said  deed-poll  had  been  made  and 
executed  by  the  said  Lady  A.  De  Ameland,  save  that,  since 
the  commencement  of  this  suit,  she  has  been  informed 
thereof,  and  that  she  was  first  so  informed  thereof  in  No- 
vember, 1840.  Saith  she  hath  been  informed  and  believes 
that  the  said  deed-poll  has  no  plan  or  map  annexed  to  the 
same,  and  that  it  does  not  appear  thereby  what  was  the 
position  or  direction  of  said  alleged  path  or  way,  and  that 
it  cannot  be  ascertained  thereby  that  the  said  alleged  way 
was  not  comprised  and  included  (if  in  fact  the  same  was 
not  comprised  or  included)  in  the  said  Victoria-road.  Saith 
she  did  not,  at  the  time  of  said  sale,  nor  at  any  other  time, 
know  that  the  said  alleged  Liberty-way,  stated  to  be  claimed 
by  the  said  town  and  parish,  was,  as  is  alleged,  included 
(but  which  defendant  does  not  admit  to  be  included)  with 
the  premises  so  sold  by  her  to  the  said  plaintiff  as  afore- 
said, save  and  except  as  she  was  for  the  first  time  informed 
thereof  by  the  claim  made  by  the  plaintiff  on  the  19th 
March,  1840." 
Now,  as  far  as  any  opinion  of  mine  on  the  materials  be- 
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fore  me  may  extend,  I  particularly  desire  it  to  be  under-  1843. 
stood,  that  I  do  not  express  or  intimate  any  opinion  upon 
what  the  defendant  says  in  her  answer,  as  to  the  prudence 
of  that  deed  which  the  defendant  says  Lady  A.  De  Ameland 
was  advised  to  execute.  It  may,  however,  be  proper  to 
observe,  that,  whether  the  execution  by  Lady  Augusta  De 
Ameland  of  the  deed-poll  of  1820  was  a  measure  wise  or 
imprudent,  founded  or  not  founded  in  error,  prejudicial 
or  not  prejudicial  to  her  interest,  no  step  has  ever  been 
taken  to  impeach  or  be  relieved  from  it,  and  the  defendant's 
counsel  have  very  properly  admitted  at  the  bar,  that,  for 
the  purposes  of  this  suit,  at  least,  it  must  be  taken  to  be 
a  valid  and  binding  deed. 

To  return  to  the  answer  of  the  defendant,  I  find  it  also 
to  contain  these  passages: — "  She  believes  that  she  has,  by 
her  agents,  and  since  the  year  1830,  regularly  paid  the 
nominal  rent  reserved  by  the  said  deed-poll,  the  same  ap- 
pearing in  the  accounts  furnished  to  her  by  her  agents ;  but 
save  as  she  has  been  informed  thereof  by  said  bill,  (but 
which  statement  in  respect  thereof  defendant  does  not  ad- 
mit to  be  true),  and  save  as  she  has  since  the  filing  of  said 
bill  been  informed  that  such  payment  was  made  in  con- 
formity with  the  stipulations  contained  in  said  deed-poll, 
of  the  existence  or  nature  of  which  she  was  ignorant  until 
November,  1840,  as  aforesaid,  and  save  as  appears  by 
said  accounts,  the  defendant  is  unable  to  set  forth  to  her 
knowledge  when  said  payment  was  made,  as  an  acknow- 
ledgment of  the  right,  or  alleged  right,  of  said  town  and 
parish  to  re-open  said  alleged  Liberty-way;  defendant  be- 
lieving that  such  payment  was  made  as  a  regular  outgoing 
from  the  estate,  the  particulars  of  which,  from  the  small- 
ness  of  the  sums,  she  was  not  induced  to,  and  did  not, 
inquire  into," — a  statement  which  one  has  no  difficulty  in 
entirely  believing.  She  then  admits  that  she  did,  by  her 
agents,  under  the  circumstances,  and  in  manner  aforesaid, 
make  the  said  yearly  payments;  but  denies  that  she  has 
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1843.        in  any  other  manner  acknowledged  the  right  of  the  said 
town  and  parish. 

Of  Mr.  Wightwick,  a  solicitor,  already  mentioned,  the 
name  appears  prominently  in  the  particulars  and  condi- 
tions of  sale ;  at  the  foot  of  page  1,  thus : — "  May  be  viewed 
one  month  before  the  sale,  by  particulars,  which  may  be 
had,  with  coloured  plans,  &c.,  of  Messrs.  Fair  &  Parkin- 
son, 66,  Lincoln's-inn-fields;  of  Thomas  Allason,  Esq.,  13, 
Great  Cumberland-street;  of  Humphry  Wightwick,  Esq., 
Bamsgate."  His  name  also  appears  in  the  third,  fourth, 
and  thirteenth  of  the  conditions  of  sale.  This  gentleman 
is  mentioned  also  several  times  in  the  answer,  and  the  de- 
fendant admits  that  he  was  her  solicitor.  He  has  been  exa- 
mined as  a  witness  in  the  cause,  in  chief,  I  believe,  for  each 
party.  He  is  described  as  aged  sixty  at  the  time  of  his 
examination,  and  upon  the  second,  third,  fourth,  fifth,  and 
eleventh  interrogatories  for  the  defendant,  he  deposes  thus: 
— "  I  have  resided  in  Bamsgate  for  the  last  thirty-seven 
years ;  I  know  the  freehold  mansion  called  '  Mount  Al- 
bion/ with  the  grounds  thereof,  in  the  pleadings  men- 
tioned; I  have  done  so  for  about  twenty  years  past/'  &c. 
— "  I  have  known  the  road  or  way  at  or  near  Bamsgate, 
called  the  '  Liberty-way/  for  the  last  twenty-three  years 
and  upwards;  my  attention  was  particularly  called  to  it  in 
the  year  1820,  from  having  been  present  at  a  vestry  meet- 
ing held  at  the  parish  of  St.  Lawrence,  on  the  17th  Feb- 
ruary, 1820,  when  Lady  A.  De  Ameland  applied  for  leave 
to  inclose  the  part  of  it  leading  in  front  of  her  house."  He 
then  describes  the  direction  of  the  road  or  way,  and  then 
proceeds: — "I  cannot  say  whether  the  said  way  is  now 
stopped  or  obstructed,  or  diverted  at  any  particular  place 
between  King-street  and  the  said  Mount  Albion  estate,  by 
any  land,  for  I  do  not  know  what  was  the  precise  direction 
of  the  said  way  at  the  place  inquired  after.  There  are  stones 
in  the  wall  surrounding  the  land  between  King-street  and 
the  said  MountAlbion,  intending  to  denote  that  the  Liberty- 
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way  passed  over  such  land,  but  J  am  not  certain  who  is  the  1843. 
owner  of  such  land.  The  said  road  or  way  called  the  '  Li- 
berty-way* did  formerly  lead  to  lands  of  owners  or  proprie- 
tors adjoining  thereto;  but  since  1820, 1  am  not  aware  that 
any  other  person  has  had  any  lands  adjoining  to  the  Liberty- 
way  except  Lady  A.  De  Ameland.  Such  road  was  neces- 
sary to  the  enjoyment  of  property  near  thereto.  I  know 
the  greater  part  of  the  lands  and  grounds  which  formed  the 
Mount  Albion  estate;  I  first  knew  the  same  particularly 
in  1 820.  The  said  Lady  A.  De  Ameland  acquired  the  prin- 
cipal part  thereof,  having  purchased  the  same,  from  time 
to  time,  between  the  years  1807  and  1825;  I  did  not  know 
the  particular  state  and  condition  of  the  said  estate  before 
she  purchased  the  same.  Before  she  inclosed  the  said 
lands  and  grounds,  they  were  open  and  uninclosed.  The 
said  Liberty-way  passed  over  the  said  lands  in  front  of 
Mount  Albion  House.  There  was  the  appearance  of  a 
road ;  what  I  should  call  a  cart-road.  I  particularly  re- 
member Lady  A.  De  Ameland  directing  my  attention  to 
the  nuisance  to  which  she  was  subject  from  the  Liberty- 
road  being  open  in  front  of  her  house.  There  was  a 
park-paling  or  fence  in  front  of  the  said  Mount  Albion 
House.  There  was  the  Liberty-way  running  between  the 
said  house  and  the  said  fence;  the  said  Liberty-way  was 
not  defined  or  limited,  except  so  far  as  the  said  park-paling 
on  the  one  side,  and  the  said  Mount  Albion  House  on  the 
other,  formed  a  boundary;  it  was  a  rough  road.  The  par- 
ticular description  which  I  have  given  has  reference  to  a 
time  commencing  about  1820.  I  have  only  a  general 
knowledge  of  the  road  prior  to  that  time.  I  believe  Lady 
A.  De  Ameland  became  the  proprietor  of  all  adjoining 
lands  to  which  the  Liberty- way  led  from  the  north-west 
side  of  the  Mount  Albion  House  to  the  sea  cliff;  she  was 
also  the  proprietor  of  some  land  betweeen  the  north-west 
side  of  Mount  Albion  House  and  King-street.  The  Liberty- 
way  was  particularly  defined  by  marked  stones  put  down 
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1843.  in  1820,  to  shew  the  way  from  the  north-west  side  of  the 
grounds  passing  by  the  front  of  the  said  Mount  Albion 
House,  down  to  the  sea  cliff.  The  exact  line  of  the  said  way 
prior  to  the  said  stones  being  put  down  could  not  be  ascer- 
tained, except  that  there  was  a  track  on  which  carts  might 
pass  leading  down  to  the  said  sea  cliff."  To  the  eleventh  in- 
terrogatory he  thus  deposes: — "There  was  a  meeting  of  the 
parishioners  and  rate-payers  of  the  parish  of  St.  Lawrence, 
which  then  included  the  town  of  Ramsgate,  held  on  the 
17th  February,  1820,  for  the  purpose  of  considering  the 
proposition  of  stopping  up  the  Liberty-way.'9  This  wit- 
ness then  proceeds  to  prove  the  resolutions  adopted  at  the 
meeting,  stating  that  Mr.  Daniel  was  present,  acting  aa 
solicitor  for  the  parish  and  Lady  A.  De  Ameland. 

I  may  observe,  in  passing,  that  whether  what  this  wit- 
ness, upon  the  fifth  interrogatory,  says  respecting  the  in- 
dictment, is  or  is  not  evidence,  it  extends  only  to  the 
turning  towards  Broadstairs,  and  not  to  the  opposite  direc- 
tion. 

The  same  witness,  to  the  twentieth  interrogatory  for 
the  plaintiff,  deposes  thus: — "I  say,  as  the  solicitor  or 
agent  of  the  defendant,  and  also  of  Lady  A.  De  Ame- 
land before  her,  as  from  Easter  to  Easter,  for  several 
years,  I  paid  2s.  6rf.  to  the  surveyor  of  the  parish  of  Rams- 
gate, and  a  similar  sum  to  the  surveyor  of  the  parish  of  St 
Lawrence,  as  an  acknowledgment  of  an  alleged  right  of 
way  near  and  in  front  of  Mount  Albion  House,  in  the 
third  interrogatory  mentioned.  I  made  some  of  such  pay- 
ments, as  I  have  said,  on  behalf  of  the  defendant/9  He 
then  says  this : — "The  defendant  did  clearly  know  that  such 
right  of  way  was  claimed,  and  that  such  payments  were 
made  by  me  on  her  behalf,  as  an  acknowledgment  of  such 
right  or  alleged  right.  I  know  for  what  the  sums  I  have 
named  were  paid,  having  been  present  at  a  vestry  meeting  in 
the  month  of  February,  1820,  when  permission  was  granted 
to  Lady  A.  De  Ameland  to  inclose  the  part  of  the  Li- 
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berty  road  in  front  of  Monnt  Albion  House.    I  made  the        1843. 
payments  under  my  general  authority  as  agent,  and  ren- 
dered my  accounts  from  time  to  time  to  both  Lady  A.  De 
Ameland  and  the  defendant,  in  which  such  payments  would 
appear." 

Certain  accounts,  which  are  stated  to  be  all  or  some  of 
the  accounts  with  the  defendant  thus  mentioned  by  the 
witness,  are  in  her  possession;  two,  at  least,  of  them  are  in 
evidence;  they  appear  to  correspond  with  the  witness's 
description  of  them,  and  to  contain  items  of  2s.  6d.,  as  paid 
in  respect  of  the  Liberty-way.  [His  Honour  here  read 
some  parts  of  the  accounts.]  A  bill  of  costs  also  of  Mr, 
Wightwick  against  the  defendant  has  been  produced  from 
her  possession;  it  extends  over  several  months  of  the  years 
1836  and  1837,  and  is  plainly  a  bill  between  a  solicitor  and 
his  client.  [His  Honour  here  read  some  of  the  items  of 
the  bill  of  costs.] 

To  return  to  Mr.  Wightwick's  evidence  for  the  defendant, 
he  deposes  upon  the  seventh,  eighth,  and  ninth  interroga- 
tories thus: — "The  said  mansion-house  and  lands,  late  of 
the  said  Lady  A.  De  Ameland,  were  inclosed,  so  as  to  form 
one  estate,  about  1820;  but  she  had  other  lands  adjoining 
thereto.  The  principal  part  of  the  lands  so  inclosed  were  laid 
out  and  planted  by  her  as  pleasure-grounds,  and  used  as  such 
by  her  and  others  occupying  the  said  house,  except  a  small 
garden,  which  she  let.  The  said  Liberty-way  did  not  lead 
to  any  other  lands  that  I  am  aware  of,  except  those  belong- 
ing to  Lady  A.  De  Ameland.  Such  lands  extended  to,  or 
nearly  to,  the  sea- cliff;  but  there  was  a  broad  pathway, 
which  I  have  mentioned  in  answer  to  the  last  preceding 
interrogatory,  for  the  public,  on  the  outside  of  the  fence, 
next  to  the  sea,  communicating  with  a  road  leading  at  the 
back  of  the  said  Mount  Albion  House,  as  a  substitute  for 
the  part  of  the  Liberty-road  stopped  up  by  permission  of 
the  vestry  of  St.  Lawrence  parish.  The  said  lands  on  the 
south-east  side  were  separated  from  the  said  pathway  by  a 
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wall,  with  an  iron  railing  thereon,  in  front  of  the  sea.  This 
was  about  1820,  and  was  made  by  the  said  Lady  A.  De 
Ameland.  So  much  of  the  said  Liberty-way  as  passed 
through  the  said  lands  was  wholly  stopped  up  in  the  year 
1820.  It  was  so  stopped  up  by  a  pale  fence,  at,  I  should 
say,  100  feet  at  the  least  on  the  north-west  side  of  the 
Mount  Albion  House,  towards  King-street,  and  it  was  also 
stopped  up,  in  the  manner  I  have  before  described,  at  the 
end  next  to  the  sea-cliff.  The  Liberty-way  was  so  stop- 
ped up  by  permission  of  the  vestry  of  the  said  parish  of 
St.  Lawrence.  After  the  Liberty-way  was  so  stopped  up, 
it  became  inaccessible  to  the  public.  Very  soon  after  the 
said  Liberty-way  was  so  stopped  up,  mark  stones  were 
placed,  supposed  to  be  in  the  centre  of  the  said  Liberty -way, 
as  it  originally  ran,  so  as  to  mark  and  distinguish  the  line 
and  direction  thereof.  Stones  were  marked  denoting  what 
was  then  called  the  township  of  Bamsgate  and  the  parish 
of  St.  Lawrence.  The  said  stones  were  so  placed  by  the 
authority  of  the  said  vestry,  and  under  the  direction  of  the 
commissioners  of  pavement  of  Bamsgate  and  the  surveyors 
of  St.  Lawrence.  I  cannot  state  where,  in  particular,  such 
stones  were  placed,  nor  whether  in  a  straight  or  direct  line 
with  each  other,  but  they  were  three  in  number.  The  line 
of  the  said  Liberty-way  was,  as  I  have  stated,  shewn  by 
mark  stones;  those  stones  shewed  the  division  of  the 
liberty  of  Bamsgate  from  the  parish  of  St.  Lawrence.  I 
was  present,  in  April,  1839,  when  one  of  the  mark  stones 
was  moved  from  the  road  in  which  it  then  stood,  in  a  direct 
line  towards  the  sea-cliff.  This  was  in  consequence  of  one 
of  the  new  roads  then  making  on  the  Mount  Albion  estate. 
I  know  the  direction  of  the  Victoria-road  in  the  pleadings 
mentioned.  My  impression  is,  that  the  said  Liberty-way 
was  a  six-feet  way,  and  that  about  two  or  three  feet  thereof 
are  comprised  in  the  said  Victoria-road,  and  two  or  three  feet 
are  between  the  said  wall  and  the  said  Mount  Albion  House. 
I  judge  this  from  my  recollection  of  the  space  before  the 
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said  wall  was  built,  from  looking  out  of  the  balcony  in 
front  of  the  said  Mount  Albion  House/'  Upon  the  twelfth, 
thirteenth,  fourteenth,  and  fifteenth  interrogatories  for  the 
defendant,  (I  have  before  read  Mr.  Wightwick's  deposition 
upon  the  eleventh),  he  deposes  thus : — "  There  were  mark 
stones  placed  in  pursuance  of  the  resolutions  of  the  said 
vestry  referred  to  in  the  last  preceding  interrogatory,  as  I 
have  stated  in  answer  to  the  said  preceding  interrogatory/' 
To  the  thirteenth : — "  I  say  that  the  town  of  Bamsgate,  and 
the  liberty  thereof,  is  within  the  Cinque  Ports,  and  is  a 
member  of  Sandwich.  What  is  called  the  Liberty-way 
divided  the  said  liberty  of  Bamsgate  from  the  parish  of  St. 
Lawrence."  To  the  fourteenth: — "  I  say  that  it  has  been, 
as  far  as  I  know,  in  and  since  the  year  1820,  and  is  now, 
the  custom  of  the  vicars  and  churchwardens,  and  such  of 
the  parishioners  as  choose  to  attend,  to  walk  the  boundaries 
of  the  liberty  of  Bamsgate,  which  divide  the  same  from  the 
adjoining  parish  of  St.  Lawrence :  this  takes  place  usually 
about  once  in  every  five  or  seven  years,  on  Ascension 
Thursday."  To  the  fifteenth: — "  I  say  that,  in  the  year 
1820, 1  went  the  boundaries  of  the  said  liberty  of  Bams- 
gate, and  the  vicar  of  St.  Lawrence  and  many  of  the 
parishioners  were  present;  we  then  went  for  the  purpose 
of  ascertaining  the  boundaries.  I  did  not,  but  other  per- 
sons did,  perambulate  so  much  of  the  boundaries  as  passes 
through  the  lands  or  grounds  of  the  said  Mount  Albion 
estate.  I  have  no  doubt  that  we  went  in  the  line  or  direc- 
tion of  the  stones  which  are  inquired  after  by  the  twelfth 
preceding  interrogatory." 

It  may  here  be  right  to  refer  again  to  Mr.  Allason's  de- 
position to  the  eleventh  interrogatory  for  the  defendant, 
which  I  have  before  read.  [His  Honour  read  it  again.] 
The  effect  of  this  is,  I  believe,  plainly  and  unmistakeably 
at  variance  and  inconsistent  with  what  Mr.  Wightwick  in 
his  evidence  deposes  as  to  his  belief  on  the  subject.  It 
may  be  remarked,  that  Mr.  Wightwick,  whose  deposition 
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1843.  to  the  last  interrogatory  for  the  plaintiff,  and  to  the  last 
interrogatory  for  the  defendant,  I  have  not  omitted  to  ob- 
serve, is  silent  as  to  any  conversation  with  Mr.  Allason. 
D'Ebtb.  ft  }8^  perhaps,  still  more  remarkable,  that  Mr.  Wightwick's 
testimony  either  contradicts,  or  at  least  does  not  confirm, 
what  the  answer  of  the  defendant  states  in  one  of  the  pas- 
sages that  I  have  already  read;  thus: — "  Saith  she  hath 
been  informed,  and  believes,  that  her  solicitor,  Mr.  Wight- 
wick,  had,  previous  to  the  time  of  said  sale,  taken  pains  to 
ascertain  the  direction  of  said  alleged  Liberty-way,  and  had 
ascertained  to  his  satisfaction  that  the  same,  as  formerly 
used  and  exercised  as  aforesaid,  lay  wholly  without  the 
premises  purchased  by  plaintiff  as  aforesaid,  and  so  be- 
lieved at  the  time  of  said  sale,  and  of  the  completion 
thereof." 

Considering  what  I  have  read  and  stated — considering 
especially  what  Mr.  Wightwick  says  as  to  the  centre  of  the 
road,  and  considering  what  appears  in  various  parts  of  the 
evidence  as  to  the  perambulations  that  have  taken  place, 
can  I  hear  it  in  this  Buit  effectually  said,  on  the  part  of  the 
defendant,  that,  at  the  time  of  the  auction,  she  was  igno- 
rant of  the  deed  of  1820,  ignorant  of  its  continued  recog- 
nition on  her  part,  or  ignorant  that  the  lot  sold  to  the 
plaintiff  was  affected  by  the  Liberty-way,  was  clogged  and 
hampered  as  to  its  enjoyment  in  a  manner  that  the  parti- 
culars and  conditions,  and  the  annexed  plan,  did  not,  and 
were  intended  not  to  represent?  I  am  of  opinion  that  I 
cannot ;  and  that  the  contract  and  its  completion  took  place 
under  concealment  from  him,  and  substantially  under  mis- 
representation to  him,  of  material  facts  within  the  know- 
ledge of  the  defendant,  or  of  her  agent,  whose  knowledge, 
for  the  present  purpose,  must  be  held  equivalent  to  her 
knowledge,  but  not  within  the  knowledge  of  the  plaintiff, 
he  also  being,  in  the  sense  in  which  the  expression  has 
been  used  by  Lord  Eldon  with  reference  to  a  question  of 
the  present  kind,  without  the  means  of  knowing  the  true 
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state  of  those  facts.  For  that  he  might  have  inquired  and  1843. 
learned  the  truth  by  inquiry,  is  nothing,  if  there  was  not, 
as  I  think  that  there  was  not,  any  circumstance  which, 
considering  what  he  was  told  by  the  party  contracting  with 
him,  was  sufficient  to  apprize  or  warn  him  of  the  necessity 
or  propriety  of  any  such  inquiry.  The  possibility  of  learn- 
ing the  truth  by  inquiry  existed  in  Lysney  v.  Selby  (a),  I 
apprehend,  as  well  as  in  Edwards  v.  M'Leay  and  other 
cases,  where  the  charge  of  fraud  has  been  successfully 
made.  I  concur  with  the  plaintiff's  counsel,  as  I  have  said, 
in  not  imputing  any  want  of  integrity,  any  want  of  good 
intentions,  to  the  defendant  personally.  Her  affairs  were, 
as  it  was  likely  they  should  be,  committed  to  the  manage- 
ment of  others.  That  Mr.  Wightwick  did  not  intend  to  do 
or  to  sanction  anything  that  he  thought  wrong,  I  am  will- 
ing to  believe.  He  may  not  have  closely  considered  what 
was  the  right  line.  He  may  have  thought  ".Aliud  est  celare, 
aliud  tacere.  Nan,  quidquid  tibi  audire  utile  est,  id  mihi  dicere 
necesse  est"  He  may  have  thought  that,  in  the  exercise  of 
his  duty  towards  his  principal,  he  was  not  proceeding  be- 
yond the  bounds  of  a  justifiable  silence,  though  knowing 
what  he  knew,  in  allowing  Mr.  Allason  to  proceed  as  he 
did,  and  the  particulars  and  plan  to  go  forth  to  the  world 
as  they  did.  He  may  not  have  been  struck  with  that  to 
which  I  have  already  referred,  concerning  the  pleasure- 
ground  of  4  acres,  2  roods,  and  10  perches.  He  may  not 
have  been  forcibly  struck  with  the  substantial  omission  of 
the  plan  to  notice  the  substituted,  equally,  and  the  ori- 
ginal, line  of  the  Liberty-way  between  Arklow-terrace  and 
Albion-terrace.  He  may  have  thought  it  not  unlikely  that 
the  parish  and  the  town  would  be  willing  to  accept,  and  be 
satisfied  with,  the  Victoria-road  and  the  Albion-road,  sub- 
ject or  not  subject  to  the  eighth  condition  of  sale,  which 
condition  he  may  have  thought  fair  and  proper.    All  this 

(a)  2  Lord  Raym.  1118. 
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1843.  may  have  been.  But  as  one  of  the  learned  Judges  asked 
in  Corbett  v.  Brown  (a),  I  ask,  (though  not  in  a  sense  offen- 
sive towards  any  person),  must  not  a  Court  infer  fraud 
from  the  combination  of  the  knowledge  that  existed  with 
the  representation  made,  and  the  facts  not  disclosed?  I 
may  refer,  also,  to  the  judgment  of  the  Lord  Chief-Justice 
Ttndaly  in  Flight  v.  Booth  (b),  and  to  the  judgments  of 
the  same  learned  Judge  and  Bosanquet,  J.,  in  Foster  v. 
Charles  (c),  where  they  thus  express  themselves :  The  Lord 
Chief- Justice  says — "No  sufficient  ground  has  been  laid 
to  induce  us  to  disturb  the  verdict  which  has  been  found 
for  the  plaintiff.  The  application  arises  on  a  misconception 
of  what  the  jury  have  found.  They  first  deliver  a  verdict 
for  the  plaintiff  with  damages,  and  then  add,  that  in  point 
of  fact  they  consider  the  defendant  had  no  fraudulent  in- 
tention, although  he  had  been  guilty  of  fraud  in  the  legal 
acceptation  of  the  term.  Their  attention  had  been  drawn 
by  me  to  two  classes  of  motives  possible  on  the  part  of  the 
defendant:  first,  a  desire  to  benefit  himself,  by  making  a 
statement  which  he  knew  to  be  false;  secondly,  a  desire  to 
benefit  some  third  person;  and  I  stated,  that,  although 
there  might  be  no  intention  on  his  part  to  obtain  an  ad- 
vantage for  himself,  it  would  still  be  a  fraud,  for  which  he 
was  responsible  in  law,  if  he  made  representations  produc- 
tive of  loss  to  another,  knowing  such  representations  to  be 
false.  The  jury,  in  finding  that  he  had  no  intention  to 
defraud,  mean  only  that  he  was  not  actuated  by  the  baser 
motive  of  obtaining  an  advantage  for  himself,  but  that 
he  was  guilty  of  fraud  in  law  by  stating  that  which  he 
knew  to  be  false,  and  which  was  the  cause  of  loss  to  the 
plaintiff.  The  question,  therefore,  is,  whether,  if  a  party 
makes  representations  which  he  knows  to  be  false,  and 
occasions  injury  thereby,  he  is  not  liable  for  the  conse- 

(a)  8  Bing.  37.  (b)  1  New  Ca.  370. 

(c)  7  Bing.  106. 
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quences  of  bis  falsehood?  It  would  be  most  dangerous  1843. 
to  bold  that  be  is  not.  The  confusion  seems  to  have  arisen 
from  not  distinguishing  between  what  is  fraud  in  law  and 
the  motives  for  actual  fraud.  It  is  fraud  in  law  if  a  party 
makes  representations  which  be  knows  to  be  false,  and  in- 
jury ensues,  although  the  motive  from  which  the  represen- 
tations proceeded  may  not  have  been  bad:  the  person  who 
makes  such  representations  is  responsible  for  the  conse- 
quences." Bosanquet,  J.,  says,  "  There  seems  to  me  to  be 
no  reason  for  disturbing  this  verdict.  In  the  course  of  the 
trial,  it  is  probable  that  improper  motives  had  been  as- 
cribed to  the  defendant.  The  Chief  Justice,  therefore, 
stated  to  the  jury,  and  stated  correctly,  that  motives  of  that 
description  in  the  defendant  were  not  essential  to  the 
plaintiff's  action ;  if  a  person  tells  a  falsehood,  the  natural 
and  obvious  consequence  of  which,  if  acted  on,  is  injury  to 
another,  that  is  fraud  in  law.  Coupling  that  with  what 
the  Chief  Justice  addressed  to  the  jury,  their  verdict  only 
means  that  the  defendant  did  not  propose  to  benefit  him- 
self, perhaps  intended  to  benefit  another;  but  that  what 
he  said,  intending  to  benefit  another,  was  false  within  his 
own  knowledge,  injurious  to  the  party  who  received  the 
communication,  and  consequently  a  fraud  in  the  legal  ac- 
ceptation of  the  term/1 

Foster  v.  Charles  was  approved  by  the  Court  of  Queen's 
Bench  in  Polhill  v.  Walter  (a),  where  Lord  Tenterden,  C.  J., 
thus  expresses  himself :  "  It  was  in  the  next  place  contended, 
that  the  allegation  of  falsehood  and  fraud  in  the  first  count 
was  supported  by  the  evidence;  and  that,  in  order  to  main- 
tain this  species  of  action,  it  is  not  necessary  to  prove  that 
the  false  representation  was  made  from  a  corrupt  motive  of 
gain  to  the  defendant,  or  a  wicked  motive  of  injury  to  the 
plaintiff;  it  was  said  to  be  enough,  if  a  representation  is 
made  which  the  party  making  it  knows  to  be  untrue,  and 

(a)  3B.&  Adol.  123,124. 
VOL.  II.  QQ  N.  C  C. 
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1843.  which  is  intended  by  him,  or  which,  from  the  mode  in  which 
it  is  made,  is  calculated  to  induce  another  to  act  on  the 
faith  of  it,  in  such  a  way  as  that  he  may  incur  damage,  and 
that  damage  is  actually  incurred.  A  wilful  falsehood  of 
such  a  nature  was  contended  to  be,  in  the  legal  sense  of 
the  word,  a  fraud;  and  for  this  position  was  cited  the 
case  of  Foster  v.  Charles,  which  was  twice  under  the  con- 
sideration of  the  Court  of  Common  Pleas,  and  to  which 
may  be  added  the  recent  case  of  Corbett  v.  Brown.  The 
principle  of  these  cases  appears  to  us  to  be  well  founded, 
and  to  apply  to  the  present.  It  is  true  that  there  the  re- 
presentation was  made  immediately  to  the  plaintiff,  and  was 
Mended  by  the  defendant  to  induce  the  plaintiff  to  do  the 
act  which  caused  him  damage.  Here,  the  representation 
is  made  to  all  to  whom  the  bill  may  be  offered  in  the 
course  of  circulation,  and  is,  in  fact,  intended  to  be  made 
to  ail,  and  the  plaintiff  is  one  of  those;  and  the  defendant 
must  be  taken  to  have  intended,  that  all  such  persons 
should  give  credit  to  the  acceptance,  and  thereby  act 
upon  the  faith  of  that  representation,  because  that,  in  the 
ordinary  course  of  business,  is  its  natural  and  necessary 
result. 

If,  then,  the  defendant,  when  he  wrote  the  acceptance, 
and  thereby,  in  substance,  represented  that  he  had  autho- 
rity from  the  drawee  to  make  it,  knew  that  he  had  no  such 
authority  (and  upon  the  evidence  there  can  be  no  donbt 
that  he  did),  the  representation  was  untrue  to  his  know- 
ledge, and  we  think  that  an  action  will  lie  against  him  by 
the  plaintiff  for  the  damage  sustained  in  consequence. 

If  the  defendant  had  had  good  reason  to  believe  his  re- 
presentation to  be  true,  as,  for  instance,  if  he  had  acted 
under  a  power  of  attorney  which  he  supposed  to  be  ge- 
nuine, but  which  was,  in  fact,  a  forgery,  he  would  have  in- 
curred, no  liability,  for  he  would  have  made  no  statement 
which  he  knew  to  be  false:  a  case  very  different  from  the 
present,  in  which  it  is  clear  that  he  stated  what  he  knew 
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to  be  untrue,  though  with  no  corrupt  motive.    It  is  of  the        1843. 
greatest  importance  in  all   transactions,  that  the  truth 
should'  be  strictly  adhered  to" — and  as  useful,  the  noble 
and  learned  lord  might  have  said,  and  probably  he  thought, 
as  it  is  wise. 

Sorrowing  the  language  of  that  eminent  Judge,  I  ask, 
had  Mr.  Wightwick  or  the  defendant  good  reason  to  be- 
lieve the  representation  made  by  the  particulars  and  plan 
to  be  faithful  and  true — good  reason  to  believe  that  it  was 
immaterial  to  the  plaintiff  to  know  the  undisclosed  facts 
which  he  did  not  know,  and  they  did  know  ?  I  am  of  opi- 
nion, that  it  is  impossible  to  hold  that  either  Mr.  Wight- 
wick or  the  defendant  had  any  such  good  reason.  With 
the  case  of  Polkill  v.  Walter,  I  apprehend  the  case  of  Free- 
man v.  Baker  {a)  and  that  of  Early  v.  Garrett  (b),  cited  by 
Mr.  Wigram,  to  be  consistent. 

Again,  I  find  Lord  Eldon,  in  the  well-known  case  of 
Evans  v.  Bicknell  (c),  saying,  "  It  is  a  very  old  head  of 
equity,  that  if  a  representation  is  made  to  another  person 
going  to  deal  in  a  matter  of  interest  upon  the  faith  of  that 
representation,  the  former  shall  make  that  representation 
good  if  he  knows  it  to  be  false."  Sir  William  Grant,  in 
the  case  brought  to  my  recollection  by  Mr.  Swanston, 
Burrowes  v.  Lock  (rf),  after  referring  to  those  expres- 
sions of  Lord  Eldon,  proceeds  thus: — "  In  this  case  the 
plaintiff  was  going  to  deal  with  Cartwright  upon  a  matter 
of  interest,  and  applied  to  the  person  best  qualified  to  give 
information,  the  trustee,  to  know  what  Cartwright  was  en- 
titled to;  who  told  the  plaintiff  expressly,  that  Cartwright 
was  entitled  to  £288,  and  had  an  undoubted  right  to  make 
an  assignment  to  that  extent;  knowing  that  he  had  not  a 
right  to  make  such  assignment,  having  previously  agreed 
to  give  another  person  £10  per  cent  out  of  the  fund. 

(a)  5  B.  &  Ad.  797.  (c)  6  Ves.  174. 

(ft)  4  Man.  &  Ryl. 687.  (d)  10  Ve».  475, 476. 

QQ2 
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1843.  There  is,  therefore,  a  concurrence  of  all  the  circumstances 
which  the  Lord  Chancellor  thinks  requisite  to  raise  the 
equity.  The  excuse  alleged  by  the  trustee  is,  that,  though 
he  had  received  information  of  the  fact,  he  did  not  at  that 
time  recollect  it.  But  what  can  the  plaintiff  do  to  make 
out  a  case  of  this  kind,  but  shew,  first,  that  the  fact,  as  re- 
presented, is  false :  secondly,  that  the  person  making  the 
representation  had  a  knowledge  of  a  fact  contrary  to  it. 
The  plaintiff  cannot  dive  into  the  secret  recesses  of  his 
heart,  so  as  to  know  whether  he  did  or  did  not  recollect 
the  fact;  and  it  is  no  excuse  to  say  he  did  not  recollect  it. 
At  least  it  was  gross  negligence  to  take  upon  him  to  aver, 
positively  and  distinctly,  that  Cartwright  was  entitled  to 
the  whole  fund,  without  giving  himself  the  trouble  to  re- 
collect whether  the  fact  was  so  or  not, — without  thinking 
upon  the  subject." 

The  case  of  Edwards  v.  M'Leay  (a)  is,  I  believe,  univer- 
sally received  as  one  of  binding  authority.  Sir  William 
Grant  there  says,  "  Whether  it  would  be  a  fraud  to  offer 
as  good,  a  title  which  the  vendor  knows  to  be  defective  in 
point  of  law,  it  is  not  necessary  to  determine:  but  if  he 
knows  and  conceals  a  fact  material  to  the  validity,  of  the 
title,  I  am  not  aware  of  any  principle  on  which  relief  can 
be  refused  to  a  purchaser." 

On  the  appeal  in  that  case  (6),  Lord  Eldon  said,  "The 
case  resolves  itself  into  this  question,  whether  the  repre- 
sentation made  to  the  plaintiff  was  not,  in  the  sense  in 
which  we  use  the  term,  fraudulent?  I  am  not  apprised 
of  any  such  decision;  but  I  agree  with  the  Master  of  the 
Rolls,  that  if  one  party  makes  a  representation  which  he 
knows  to  be  false,  but  the  falsehood  of  which  the  other 
party  had  no  means  of  knowing,  this  Court  will  rescind  the 
contract."    Neither  of  these  great  Judges  appears  to  re- 

(a)  Coop.  312.  (b)  2  Swanflt.  289. 
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quire  the  establishment  of  an  intention  actually  fraudulent        1843. 
or  corrupt  as  a  condition  essential  to  relief. 

To  the  principles  upon  which  Edwards  v.'M'Leay  was 
decided,  the  present  Lard  Chancellor,  when  Lord  Chief 
Baron  of  the  Exchequer,  expressed  his  assent  in  a  distin- 
guished judgment  which  I  had  the  advantage  of  hearing 
delivered — the  judgment,  I  mean,  pronounced  in  the  case 
of  Small  v.  Attwood,  on  the  1st  of  November,  1832  (a).  I 
did  not  then,  nor,  from  the  report  of  it,  do  I,  collect  that 
he  considered  the  language  of  Sir  William  Grant  and  Lord 
Eldon,  which  I  have  just  quoted,  to  need  either  addition  or 
change,  nor  do  I  consider  that  they  would  have  differed, 
or  that  Lord  Lyndhurst  would  differ,  from  Mr.  Justice 
Bay  ley's  opinion  in  Early  v.  Garrett — an  opinion  agreeing 
with  other  authorities  and  with  reason,  and  not  ques- 
tioned by  Mr.  Wigram  who  cited  the  case — which  that 
learned  Judge  expressed  in  these  words : — "  I  make  no 
distinction  between  an  active  and  a  passive  communica- 
tion, for  a  fraudulent  concealment  is  as  bad  as  a  wilful 
misrepresentation.  A  fraudulent  concealment  by  the  seller, 
of  a  fact  which  he  ought  to  communicate,  would  undoubt- 
edly vitiate  the  sale  (A)."  Upon  the  sense  in  which  the 
word  "fraudulent"  is,  for  the  purpose  before  us,  to  be 
understood — upon  that  which  must  for  the  safety  of  the 
dealings  of  men,  and  for  the  objects  of  justice,  be  held  in 
such  cases  to  be  fraud,  I  have  already  endeavoured  to  ex- 
press myself  in  language  better  than  my  own,  proceeding 
from  authority  more  entitled  to  attention  than  mine. 

On  the  whole,  can  it  be  a  question,  supposing  that  I  am 
right  in  considering  as  proved  those  propositions  of  fact 
which  I  have  stated,  whether,  if  the  true  facts  had  been 
discovered  by  the  plaintiff  between  the  contract  and  the 
completion  of  the  purchase,  and  he  had  thereupon  re- 
jected the  contract,  he  would  have  been  upheld,  both  in 

(a)  1  Younge,  455.  (b)  4  Man.  &  Ryl.  690. 
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1843.  equity  and  at  law,  in  that  rejection?  I  conceive  that  cer- 
tainly he  would  have  been  so,  and  the  notion  of  compensa- 
tion would  have  been  excluded  upon  principles  of  reason 
and  justice,  as  well  as  upon  the  authority  of  Stewart  v.  At* 
liston  (a),  and  numerous  other  decisions.  Why,  if  the  plain- 
tiff has  come  in  reasonable  time,  is  he  to  be  in  a  worse 
situation  because  by  the  defendant's  wrong  (the  sense  in 
which  I  use  the  term  will  not  be  mistaken)  a  completion 
of  the  contract  was  obtained  before  the  discovery?  For 
that  I  find  no  reason  in  principle  or  authority.  Has  he 
then  come  in  reasonable  time,  the  defendant  insisting 
that  he  has  come  either  too  early  or  too  late?  As  to 
coming  too  early,  enough,  perhaps,  has  taken  place,  and 
the  nature  of  the  defect,  probably,  is  such  as,  to  render  a 
reference  to  Sir  William  Grant's  observations  upon  that 
point,  in  Edwards  v.  M'Leay,  superfluous :  they  are,  how* 
ever,  conclusive.  His  words,  in  page  318  of  Sir  G.  Cooper's 
Reports,  are  these: — "The  only  other  objection  which  the 
defendants  make  to  the  relief  sought  by  the  hill  is,  that  the 
plaintiff  is  premature  in  his  application,  inasmuch  as  he  has 
not  yet  been  evicted,  and  may  perhaps  never  be  evicted. 
But  I  apprehend,  that  a  court  of  equity  has  quite  ground 
enough  to  act  upon,  and  that  it  ought  now  to  relieve  the 
plaintiff  from  the  consequences  of  the  fraud  practised  upon 
him.  It  may  be  true  that  the  commoners  are  barred  by 
having  acquiesced  for  more  than  twenty  years  in  the  inclo- 
sure ;  but  the  lord  will  not  be  conclusively  barred  till  sixty 
years  shall  have  elapsed.  I  have  already  observed,  that 
the  defendants  do  not  pretend  that  there  is  any  circum- 
stance from  which  a  title  in  them  can  be  inferred,  sup* 
posing  the  fact  established  that  this  made  part  of  the  com* 
mon.  Though  the  lord  may  never  assert  his  right,  is  the 
plaintiff  to  be  compelled  to  remain  for  twenty-five  yean 
longer  in  a  state  of  uncertainty,  whether,  on  any  day  during 

(a)  1  Mer  26. 
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that  period,  lie  may  not  have  the  convenience  of  his  habi*        1843. 
tation  entirely  destroyed?   I  apprehend  the  Court  is  bound 
to  relieve  him  from  that  state  of  hazard  into  which  the  mis- 
representation of  the  defendant  has  brought  him." 

But  is  he  too  late  ?  The  purchase  was  completed  late 
in  December,  1838.  The  plaintiff  appears  to  have  been 
undisturbed  until  a  demand  for  one  of  the  payments  of 
2*.  Gd.per  annum  is  made  upon  him  in  May,  1889.  He 
refuses  to  make  it.  In  January,  1840,  another  of  the  pay 
ments  of  2#.  6d.  per  annum,  is  required.  This  he  also  de- 
clines ;  and,  having  made  enquiries,  he  applies  to  the  de- 
fendant's agents  on  the  subject,  for  the  first  time,  in  March, 
1840.  The  delay  imputed  is  that  from  May,  1839,  to 
March,  1840.  It  is  not.  suggested,  at  least  it  is  not  proved, 
that  the  defendant,  by  reason  of  that  delay,  has,  in  respect 
of  the  property  in  question,  or  any  part  of  the  residue  of 
Lady  Augusta  De  Ameland's  estate,  sustained  any  damage, 
or  that  the  property  in  question  has  been  treated  or  dealt 
with  by  the  plaintiff  at  any  time  since  April,  1839,  in  a 
manner,  relatively  or  otherwise,  improper  or  unreasonable, 
or  that  the  defendant  has  done,  or  omitted  to  do,  anything 
in  or  since  May,  1839,  which,  had  she  known  earlier  that 
the  plaintiff  would  complain,  or  meant  to  make  a  claim 
against  her,  she  would  not  have  done,  or  would  not  have 
omitted  to  do ;  nor,  whether  to  be  considered  as  suggested, 
or  not  suggested,  is  it  proved,  that  the  plaintiff  ever  in- 
tended to  submit  to  the  wrong  done  him,  to  acquiesce  in 
it,  or  to  waive  his  right  of  redress,  or  to  accept  compensa- 
tion. Under  the  circumstances,  as  the  evidence  stands,  I 
think  that  I  cannot  hold  the  delay  that  has  taken  place 
such  as  to  defeat  the  plaintiff's  right  to  rescind  the  con* 
tract,  which  it  appears  to  me  to  be  my  duty  to  declare. 

The  decree  must,  I  apprehend,  be  very  much  in  accord- 
ance with  that  in  Edwards  v.  M'Leay.  With  regard  to 
the  costs  to  the  present  time,  the  absence  of  personal  par- 
ticipation on  the  defendant's  part,  in  the  unfortunate  mis- 
carriage which  I  think  has  taken  place,  has  made  me  feel, 
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1843.  whether  on  good  or  on  insufficient  grounds,  considerable 
reluctance  against  throwing  those  costs  wholly  upon  her. 
I  find  it,  however,  necessary,  according  to  my  view  of  the 
course  of  justice,  to  do  so;  subject  to  this  qualification, 
that  the  evidence  seeming  to  me  too  great  in  quantity  (an 
observation  not,  I  think,  applicable  to  either  side  exclu- 
sively), I  consider  it  right  to  direct  the  taxing  Master,  in 
taxing  the  costs,  to  consider  whether  there  is  an  unneces- 
sary quantity  of  evidence  on  the  plaintiff's  part,  and  if  he 
shall  be  of  that  opinion,  to  attend  to  the  circumstance. 
But  in  considering  that  question,  the  Master  is  to  have  re- 
gard to  the  issues  taken  by  the  defendant's  answer,  which, 
it  is  fair  to  remark,  may  have  rendered  a  considerable  ex- 
tent of  evidence  advisable  in  point  of  ordinary  prudence. 
I  have  formed  a  calculation,  not,  however,  a  close  or  pre- 
cise calculation,  as  to  the  difference  that  this  ought  to 
make  in  the  costs;  which  I  will  state,  if  both  parties  desire 
it,  but  not  otherwise. 

In  conclusion,  I  may  add,  that  it  is  satisfactory  to  me  to 
know  that  the  decision  at  which  I  have  arrived  is  one  sub- 
ject to  review ;  and  to  know  also  that,  if  it  is  erroneous, 
the  error  does  not  arise  from  an  indisposition  to  maintain, 
to  the  utmost  of  my  power,  strongly,  and  with  a  firm  hand, 
the  obligation  of  open  and  plain  dealing  in  the  transac- 
tions of  mankind. 

Declare,  that,  under  the  circumstances  of  the  case,  as  appearing  upon 
the  pleadings  and  evidence,  the  contract  for  the  purchase  by  the  plaintiff 
from  the  defendant,  of  the  messuage,  hereditaments,  and  premises,  in  the 
pleadings  mentioned,  was  void  ;  and  that  the  sale  of  the  said  messuage, 
hereditaments,  and  premises,  by  the  defendant  to  the  plaintiff  cannot  stand. 
Let  the  indentures  of  lease  and  release,  dated  respectively  the  28th  and 
29th  days  of  December,  1 838,  in  the  pleadings  mentioned,  and  the  counter- 
part of  the  said  release  be  cancelled.  Refer  it  to  the  Master  to  whom 
this  cause  stands  referred,  to  take  an  account  of  all  the  costs,  charges, 
and  expenses,  to  which  the  plaintiff  has  been  properly  put,  in  conse- 
quence of,  or  incident  to,  the  purchase  of  the  said  messuage,  heredita- 
ments, and  premises,  and  the  conveyance  thereof  to  the  plaintiff,  includ- 
ing the  expenses  of  building  the  wall  in  the  pleadings  mentioned,  and  the 
moiety  of  the  auction  duty  paid  by  the  plaintiff  on  the  sale,  and  the  ex- 
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pense  of  insuring  the  premises  from  fire.    Let  the  Master  compute  inte-  1843. 

rest  after  the  rate  of  £4  per  cent,  per  annum  upon  the  several  sums 
which,  upon  taking  the  aforesaid  account,  he  shall  find  to  have  been  so 
paid,  laid  out,  or  incurred  by  the  plaintiff;  and  also  upon  the  sum  of 
42,030,  the  purchase-money,  paid  on  the  29th  December,  1838,  by  the 
plaintiff  for  the  said  messuage,  hereditaments,  and  premises  ;  and  upon 
the  sum  of  101/.  10*.,  paid  on  the  31st  of  August,  1838,  by  the  plaintiff, 
in  pursuance  of  the  sixteenth  of  the  conditions  of  sale  in  the  pleadings 
mentioned,  from  the  respective  times  when  such  stuns  were  respectively 
expended  and  paid.  And  let  the  said  Master  take  an  account  of  the 
rents  and  profits  of  the  said  messuage,  hereditaments,  and  premises  re- 
ceived by  the  plaintiff  since  the  said  sale  thereof  to  him,  or  which,  but  for 
his  wilful  neglect  or  default,  he  might  have  received.  The  plaintiff  to 
be  charged  with  an  occupation  rent  in  the  common  form.  And  let  the 
Master  set  off  the  amount  of  such  rents  and  profits,  and  the  amount  of 
such  occupation  rent,  if  any,  against  what  he  shall  find  from  time  to  time 
due  for  interest  hereinbefore  directed  to  be  computed,  and  then  against 
the  amount  of  the  said  sums  paid,  laid  out,  or  incurred  by  the  plaintiff  in 
consequence  of,  or  incidentally  to,  the  purchase  of  the  said  messuage, 
hereditaments  and  premises,  together  with  the  said  sums  of  £2,030  and 
£101 10*.,  and  state  the  balance.  Refer  it  to  the  taxing  Master  to  tax 
the  plaintiff  his  costs  of  this  suit  to  this  time.  In  taxing  such  costs,  let  the 
taxing  Master  consider  whether  any  and  what  part  of  the  evidence  taken 
on  the  part  of  the  plaintiff  in  this  suit  was  unnecessary,  having  regard  to 
the  matters  in  issue  in  this  suit ;  and  if  he  shall  find  any  part  of  such  evi- 
dence to  have  been*unnecessary,  let  him  disallow  the  costs  thereof,  and 
also  the  costs  of  so  much  of  the  taxation  as  he  shall  find  to  have  been 
occasioned  by  the  inquiry  respecting  such  unnecessary  evidence.  Let 
the  taxing  Master  certify  the  amount  of  the  plaintiff's  costs  of  the  suit  as 
taxed  as  aforesaid.  Let  the  defendant  pay  to  the  plaintiff  the  amount  of 
such  balance  as  the  Master  shall  find  to  be  due  to  him,  together  with  his 
costs  of  the  suit,  when  so  taxed  as  aforesaid.  And  upon  payment  of  such 
balance  and  costs,  let  the  plaintiff  re-convey  and  re-assign  the  said  mes- 
suage, hereditaments,  and  premises,  at  the  expense  of  the  defendant,  to 
the  defendant,  or  as  she  shall  direct,  freed  and  discharged  of  and  from  all 
charges  and  incumbrances  made  or  created  by  the  plaintiff,  or  any  person 
or  persons  claiming,  or  to  claim,  through  or  under  him.  And  let  such 
conveyance  and  re-assignment  contain  mutual  releases  of  each  party  from 
the  covenants  contained  in  the  said  indenture  of  release.  And  let  such 
re-conveyance  and  re-assignment  be  settled  by  the  said  Master  in  case 
the  parties  differ  about  the  same ;  and  reserve  the  costs  of  such  settle- 
ment by  the  Master.  And  let  the  plaintiff  return  to  the  defendant  the 
abstract  of  the  title  of  the  said  messuage,  hereditaments,  and  premises, 
and  deliver  up  the  documents  of  title,  if  any,  relating  thereto,  in  his  cus- 
tody or  power,  to  the  defendant,  or  as  she  shall  direct  Liberty  to  apply. 
Reserve  subsequent  costs. 
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Nov.  17 th9  Young  v.  Martin. 

18M.  rp 

Ce  /aJ/i  A  testatrix,  1 HOMAS  MARTIN,  by  his  will,  bearing  date  the  18th 
power  of  ap-  March,  1813,  after  directing  his  trustees  therein  named  to 
jnve^toher  by  8e^  an<*  dispose  of  his  leasehold  premises  in  manner  therein 
fi^hd<^riu  mentioned,  as  to  one  moiety  of  the  money  to  be  raised  by 
over  certain  the  sale,  bequeathed  the  same  to  his  trustees,  upon  trust 
j*rtY,  and  "  to  lay  out  and  invest  the  same  in  the  public  funds,  or  in 
c^puted'su^6  Government  or  real  securities,  and  to  receive  and  pay,  and 
property  to  be    apply  the  interest,  dividends,  and  annual  produce  thereof, 

of  the  value  of       rr  . 

£18,000,  or  unto  and  for  his  daughter  Mary,  the  wife  of  James  Toung, 

appointed  that  f°r  her  life;  and  from  and  immediately  after  her  decease, 

thTaame^houid  **e  ?ave  an<*  bequeathed  the  said  moiety,  and  the  stocks, 

be  the  whole  funds,  or  securities  in  or  upon  which  the  same  should  then 

or  parcel  only 

of  the  amount  of  such  property,  to  trustees  upon  certain  trusts  i—Held,  that  the  appointment 

extended  only  to  the  sum  of  £18,000. 

A  testatrix  bequeathed  two  sums  of  £9,000  to  trustees  for  the  benefit  of  her  two  daughters  and 
their  children ;  but  if  either  of  them  should  die  unmarried,  then  she  gave  that  daughter's  £9,000 
to  the  trustees,  upon  trust,  as  to  £5,000,  part  thereof,  for  the  surviving  daughter,  under  the 
same  restrictions  as  her  original  portion,  and,  as  to  the  remaining  £4,000,  in  trust  for  her  two 
sons,  Thomas  and  George,  in  equal  moieties;  and  if  the  survivor  of  her  two  daughters  should 
die  unmarried,  then  she  directed  that  the  share  of  that  daughter  (£14,0Q0)  should  be  divided 
amongst  ber  three  sons,  James,  Thomas,  and  George,  for  their  own  ute  and  benefit  absolutely. 
Then  followed  a  disposition,  in  favour  of  the  survivor  of  Thomas  and  George  (in  the  event  of 
either  dying  unmarried  in  the  lifetime  of  the  surviving  daughter),  of  the  share  or  shares  of  the 
daughter  or  daughters  before  bequeathed  to  them,  and  a  disposition  in  favour  of  James  of  the 
whole  of  the  said  daughter's  shares  and  fortunes,  if  both  Thomas  and  George  should  die  un- 
married. One  of  the  daughters  having  died  unmarried  in  the  lifetime  of  the  three  brothers: — 
Held,  that  Thomas  and  George  were  not  thereupon  absolutely  entitled  to  the  £4,000. 

A  testatrix,  after  bequeathing  certain  property  to  her  two  daughters,  and  to  her  three  sons, 
Thomas,  George,  and  James,  gave  the  residue  of  ber  personal  estate  unto  her  two  sons,  Thomas 
and  George,  if  both  living  at  her  decease,  in  equal  shares,  or,  if  either  of  them  should  be  then 
dead,  without  leaving  issue,  wholly  to  the  survivor  of  them ;  and  if  they  should  be  then  both 
dead,  without  leaving  issue,  then  wholly  to  ber  son  James;  or  if  he  should  be  then  dead,  with* 
out  leaving  issue,  leaving  her  said  daughters,  or  either  of  them,  then  living,  then  to  and  amongst 
her  said  daughters,  or  the  survivor  of  them,  equally,  or  to  an  only  surviving  daughter.  But 
nevertheless,  she  directed  that,  if  either  of  her  daughters,  or  if  any  of  her  sons,  should  die, 
leaving  issue,  the  issue  of  each  of  her  daughters  and  sons  so  dying  and  leaving  issue  should 
take  their,  her,  or  his  parent's  respective  share  of  the  provisions  she  bad  already  made  for 
her  said  daughters  and  sons,  respectively,  equally,  share  and  share  alike,  in  case  the  parent  or 
parents  of  such  issue  should  not  have  otherwise  appointed  the  same: — Held,  first,  that  the  tes- 
tatrix, by  the  term  "provisions,"  meant  only  the  residue;  secondly,  that  the  two  sons, 
Thomas  and  George,  having  survived  the  testatrix,  were  absolutely  entitled  to  the  residue. 

A  testatrix,  after  bequeathing  property  to  her  two  sons,  proceeded  thus: — "  But  I  most  ear- 
neatly  wish  that  my  said  sons  may  give  or  settle  their  respective  shares  on  their  respective 
daughters,  in  preference  to  their  sons."  Quaere ,  whether  these  words  were  imperative,  or 
merely  precatory. 

A  testator,  after  giving  to  his  daughter  an  absolute  power  of  appointment  by  will  over  certain 
property,  recommended,  though  he  did  not  absolutely  enjoin,  his  said  daughter  to  distribute  the 
same  at  his  decease  amongst  her  daughters  in  equal  shares : — Held,  that  these  words  were  merely 
precatory. 
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be  invested,  unto  such  person  or  persons,  and  in  such  1843. 
shares  and  proportions  as  the  said  Mary. Young,  whether 
sole  or  covert,  by  her  last  will  and  testament,  to  be  signed 
and  published  by  her  in  the  presence  of,  and  attested  by, 
two  or  more  credible  witnesses,  should  direct  or  appoint, 
give,  and  bequeath  the  same;  but  he,  the  testator,  recom- 
mended, though  he  did  not  absolutely  enjoin,  his  said 
daughter,  Mary  Young,  to  distribute  the  same  at  her  de- 
cease amongst  her  daughters,  in  equal  shares.  And  he 
gave  the  residue  of  his  personal  estate  to  his  daughters, 
Mary  Young  and  Ann  Martin,  equally  to  be  divided  be- 
tween them,  share  and  share  alike. 

The  testator  died  in  the  month  of  February,  1821. 
Mary  Young  made  her  will,  dated  the  24th  July,  1835, 
which,  after  reciting  the  bequest  to,  and  the  power  of 
appointment  vested  in  her  by  her  father's  will,  proceeded 
M  follows : — "  And  whereas  the  property  to  which  I  be- 
came entitled  under  the  will  of  my  late  father,  and  of 
which  I  had,  and  now  have,  the  power  of  directing,  ap- 
pointing, giving,  and  bequeathing  as  aforesaid,  now  con- 
sists of  one  undivided  moiety,  or  half  part  or  share,  of  my 
father's  leasehold  estates  still  remaining  unsold  and  uncon- 
verted into  money,  and  of  the  sum  of  £15,000,  secured  on 
mortgage  of  an  estate  at  Tirsby,  in  the  county  of  Lincoln, 
by  John  Hood,  Esq.,  in  the  names  of  Ann  Martin,  Thomas 
Martin,  and  Isaac  Smith,  in  trust  for  my  own  sole  use  and 
benefit,  for  life  as  aforesaid,  and  subject  to  such  my  dis- 
cretion, appointment,  gift,  or  bequest  as  aforesaid,  and 
which  said  moiety  of  the  said  leasehold  estates,  together 
with  the  said  sum  of  £15,000,  so  secured  on  mortgage  as 
aforesaid,  I  compute  to  be  of  the  amount  or  value  of  £18000 
sterling,  or  thereabouts;  and  whereas  both  the  said  Thomas 
Martin  and  Isaac  Smith  are  dead ;  now  I,  in  pursuance  and 
execution  of  the  said  power  and  authority  so  given  and 
vested  in  me  by  the  said  will  of  my  said  late  father,  as 
aforesaid,  and  of  all  other  powers  and  authorities,  power 
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1843.  and  authority  me  thereunto  enabling  to  do,  by  this  my  last 
will  and  testament,  signed  and  published  by  me  in  the  pre- 
sence of  two  credible  witnesses,  whose  names  are  set  and 
subscribed  to  the  attestation  of  my  signing  and  publishing 
of  this  my  will,  direct  and  appoint,  give,  and  bequeath,  the 
sum  of  £18,000  of  lawful  money  of  Great  Britain,  whether 
the  same  be  the  whole  or  parcel  only  of  the  amount  of  my 
said  moiety  of  the  said  leasehold  estates  and  other  pro- 
perty given  and  bequeathed  by  the  said  will  of  my  said 
father  to  his  trustees  therein  named,  in  trust  for  me,  and 
subject  to  my  direction,  appointment,  gift,  and  bequest,  as 
aforesaid,  unto  my  said  dear  sister,  Anne  Martin,  and  to 
Mr.  George  Martin  and  Edward  Foxhall,  which  said  sum 
of  £18,000  I  direct  may  be  raised  out  of  the  said  sum  of 
£15,000  so  due  to  me  on  the  said  mortgage  as  aforesaid, 
and  out  of  the  moiety  of  the  said  leasehold  estates  given 
and  bequeathed  by  my  said  father's  said  will,  in  trust  for 
me  as  aforesaid."  The  testatrix  then  directed  that  the  said 
Anne  Martin,  George  Martin,  and  Edward  Foxhall,  and 
the  survivors,  &c.,  should  invest  the  said  sum  of  £18,000 
in  their  names  in  government  or  real  securities,  and  stand 
possessed  of  the  trust  fund  upon  the  trusts  following :  that 
is  to  say,  as  to  the  sum  of  £9,000  sterling,  or  one  moiety 
of  the  trust  fund,  for  each  of  her  two  daughters,  Maria 
Theresa  Young  and  Anne  Young,  for  their  respective  lives, 
whether  covert  or  sole,  for  their  respective  separate  use, 
and  from  time  to  time  to  pay  the  interest  or  dividends  of 
each  of  the  said  sums  of  £9,000  and  £9,000,  or  the  stocks 
or  funds  wherein  or  whereon  the  same  should  be  invested, 
as  aforesaid,  into  the  proper  hands  of  each  of  her  said  two 
daughters,  whose  receipts  were  to  be  sufficient  discharges. 
And  the  testatrix  directed  that,  in  case  her  said  daughters,  or 
either  of  them,  should  marry,  her  respective  sum  of  £9,000, 
or  the  securities  upon  which  the  same  should  be  invested, 
and  also  such  further  sum  or  sums  as  should  fall  unto 
them,  or  either  of  them,  by  survivorship,  in  manner  there- 
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inafter  mentioned,  should  be  assigned  to  the  trustees  of  1843. 
their  respective  settlements,  upon  trust  for  the  separate 
use  of  the  said  daughters,  subject  to  such  direction  or  ap- 
pointment as  they  should  respectively  make  in  favour  of 
their  children  by  will,  to  be  signed  and  published  in  the 
presence  of  and  attested  by  two  credible  witnesses,  with  a 
proviso  that,  in  default  of  such  direction  or  appointment 
by  either  daughter,  her  share  in  the  £18,000,  or  any  accu- 
mulated share  in  the  securities  in  which  the  same  should 
be  invested,  should,  upon  her  death,  be  paid  to  her  children 
or  only  child.  And  the  testatrix  earnestly  requested  each 
of  her  said  daughters  to  leave  their  respective  shares  to 
their  respective  daughters  in  preference  to  their  sons.  The 
testatrix  then  proceeded  as  follows : — "  But  if  either  of  my 
said  two  daughters  shall  die  unmarried,  or  shall  have  been 
married,  and  afterwards  die  without  leaving  any  such  issue 
as  aforesaid,  then  I  will,  direct/  appoint,  give,  and  bequeath 
her  said  £9,000  portion  aforesaid  unto  my  said  trustees,  or 
the  survivors  of  them,  or  the  executors,  administrators,  or 
assigns  of  such  survivor,  upon  the  trusts  and  for  the  pur- 
poses next  hereinafter  mentioned  ;  that  is  to  say,  as  to 
the  sum  qf  £5,000  thereof,  in  trust  for  my  said  then  sur- 
viving daughter,  under  the  same  restrictions  as  her  own 
portion  of  £9,000  aforesaid  so  given  and  appointed  for 
her ;  and,  as  to  the  remaining  £4,000  thereof,  in  trust  for 
my  said  two  sons,  Thomas  Arthur  Young  and  George 
Young,  in  equal  moieties;  the  share  of  my  surviving 
daughter  to  be  upon  the  same  trusts  as  her  original  share; 
and  if  the  survivor  of  my  said  two  daughters  shall  happen 
to  die  unmarried,  or,  having  married,  without  leaving  any 
such  issue  as  aforesaid,  then  I  direct  and  appoint  that  the 
share  of  my  said  surviving  daughter  so  dying  without  issue 
as  aforesaid,  and  which  would  be  increased  to  the  sum  of 
£14,000,  shall  be  divided  to  and  amongst  my  three  sons, 
James  Young,  Thomas  Arthur  Young,  and  George  Young, 
in  manner  following :  that  is  to  say,  the  sum  of  £2,000  there- 
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1843.  of  unto  my  son  James  Young,  and  the  ram  of  £12,000  unto 
and  between  my  said  sons  Thomas  Arthur  Young  and  George 
Young,  to  and  for  their  own  use  and  benefit  absolutely. 
And  if  either  of  the  said  Thomas  Arthur  Young  and  George 
Young  should  happen  to  die  unmarried,  or,  after  having 
married,  without  leaving  any  lawful  issue  (in  the  lifetime 
of  the  survivor  of  my  said  daughters),  then  I  direct,  ap- 
point, give,  and  bequeath,  the  share  or  shares  of  the  said 
Thomas  Arthur  Young  and  George  Young  of  and  in  the 
share  or  shares  of  my  said  daughter  and  daughters  so  dy- 
ing unmarried  and  without  leaving  issue  as  aforesaid,  unto 
the  survivor  of  my  said  sons,  Thomas  Arthur  Young  and 
George  Young  (in  case  either  shall  die  without  leaving 
issue  as  aforesaid) ;  or  if  both  of  my  said  sons,  Thomas  Ar- 
thur Young  and  George  Young,  should  die  unmarried,  or, 
having  married,  without  leaving  such  issue  as  aforesaid, 
then  I  direct,  appoint,  give,  and  bequeath  the  whole  of  my 
said  two  daughters'  said  shares  and  fortunes  unto  my  said 
son  James  Young  absolutely.  But  I  most  earnestly  wish 
that  whatever  share  or  shares  my  said  sons,  or  any  of 
them,  shall  or  may  receive  out  of  the  fortunes  of  my  said 
two  daughters,  or  either  of  them,  by  the  contingencies 
aforesaid,  they,  my  said  sons,  or  such  of  them  as  shall  re- 
ceive the  same,  may  give  or  settle  the  same  on  their  re- 
spective daughters,  or  an  only  daughter,  in  case  they,  or 
any,  or  either  of  them,  shall  have  any,  in  preference  to  any 
son  or  sons.  *******  And  in  case  my  said 
two  daughters,  and  also  my  said  three  sons,  should  happen  to 
die  in  my  lifetime  unmarried,  and  without  leaving  any  issue, 
then  I  direct,  appoint,  will,  and  ordain,  that  the  whole  of  the 
said  portions  or  fortunes  I  have  so  directed,  appointed,  given, 
and  bequeathed  to  or  for  the  benefit  of  my  said  two  daugh- 
ters, as  well  originally  as  contingently,  and  contingently  to 
my  said  two  sons  respectively,  shall,  together  with  any  other 
property^  which  I  am  or  may  or  shall  be  entitled  to  under 
and  by  virtue  of  my  said  father's  said  will,  sink  into  and 
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be  considered  as,  and  constituting  part  and  parcel  of,  my  1843. 
general  personal  estate.  And  I  do  hereby  will,  order,  and 
direct,  that  all  my  just  debts,  funeral  and  testamentary  ex- 
penses and  legacies  hereinafter  given  and  bequeathed,  be 
paid  out  of  my  general  personal  estate  and  effects;  and 
after  payment  of  all  my  just  debts,  funeral  and  testamen- 
tary expenses,  and  pecuniary  legacies,  I  give  and  bequeath 
all  the  residue  of  my  personal  estate  and  effects  whatsoever 
and  wheresoever,  and  of  what  nature  or  kind  soever,  unto 
my  said  two  sons,  Thomas  Arthur  Young  and  George  Young, 
if  both  living  at  the  time  of  my  decease,  in  equal  shares  and 
proportions,  or  if  either  of  them  should  be  then  dead,  with- 
out leaving  any  issue,  wholly  to  the  survivor  of  them ;  and 
if  they  shall  be  then  both  dead,  without  leaving  any  issue, 
then  wholly  to  my  said  son  James  Young ;  and  if  he  should 
be  then  dead,  without  leaving  any  issue,  leaving  my  said 
daughters  or  either  of  them  living,  then  to  and  amongst 
my  said  daughters,  or  the  survivor  of  them,  equally,  or  to 
an  only  surviving  daughter,  if  there  should  be  but  one  liv- 
ing, upon  the  same  trusts  as  hereinbefore  declared  with 
respect  to  their  respective  original  portions  or  fortunes; 
but  nevertheless  I  will  and  direct,  that,  if  either  of  my  said 
daughters,  or  any  of  my  said  sons,  should  happen  to  die 
leaving  issue,  the  issue  of  each  of  my  said  daughters  and 
sons  so  dying  and  leaving  such  issue,  shall  take  their,  her, 
or  his  respective  parent's  share  of  the  provisions  I  have 
hereby  made  for  my  said  daughters  and  sons  respectively, 
equally,  share  and  share  alike,  in  case  the  parents  or  parent 
of  such  issue  shall  not  have  otherwise  given  or  appointed 
the  same  by  deed  or  will,  under  their,  her,  or  his  respective 
hand  and  seal,  duly  executed  in  the  presence  of  and  at- 
tested by  two  or  more  credible  witnesses  respectively.  And 
if  all  my  said  children  should  happen  to  die  in  my  lifetime, 
without  leaving  any  issue,  then  I  give  and  bequeath  all  my 
residuary  personal  estate  and  effects  to  my  then  next  of 
kin,  to  be  distributed  according  to  the  Statute  of  Distribu- 
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1843.  tions  of  Intestates'  Personal  Estates/'  And  the  testatrix 
appointed  the  said  Anne  Martin,  George  Martin,  and  Ed* 
ward  Foxhall,  to  be  joint  executrix  and  executors,  as  well 
as  trustees,  of  her  will. 

The  testatrix  died  on  the  7th  April,  1837,  leaving  her 
before-named  three  sons,  James,  Thomas  Arthur,  and 
George,  and  ber  before-named  three  daughters,  Anne,  and 
Maria  Teresa,  and  also  a  daughter  Juliana,  surviving  her. 
Anne  Young  died  in  the  year  1839,  unmarried ;  the  other 
children  were  all  living  at  the  institution  of  the  suit. 

The  bill  was  filed  by  Thomas  Arthur  Young  and  George 
Young,  against  the  executors  of  Mrs.  Young  (one  of  whom 
was  also  the  representative  of  Thomas  Martin),  and  the 
other  surviving  children  of  Mrs.  Young,  praying  an  ac- 
count of  Thomas  Martin's  personal  effects  beyond  the 
£18,000  possessed  by  his  representative,  and  the  usual  ac- 
counts of  Mrs.  Young's  personal  estate,  and  that  the  residue 
of  her  estate  might  be  ascertained,  &c. 

The  points  raised  on  behalf  of  the  plaintiffs  will  be  seen 
from  the  arguments  of  their  counsel. 

Mr.  Rus$ell  and  Mr.  Speed,  for  the  plaintiffs. — First,  the 
appointment  of  the  £18,000  is  not  an  appointment  of  the 
whole  fund.  [The  Vice- Chancellor. —The  £18,000  is  to  be 
"  raised  out  of"  certain  property  mentioned.]  And  that 
sum  was  to  be  raised  whether  it  were  the  whole  or  a  parcel 
of  the  moiety  given  to  the  testatrix  by  her  father's  will,  but 
nothing  beyond  that  sum  is. appointed.  There  are  suffi- 
cient words  in  other  parts  of  the  will  to  dispose  of  the  ex- 
cess. Secondly,  the  gift  of  the  £4,000  to  the  plaintiff  is 
absolute.  The  subsequent  words,  which  are  of  a  very 
vague  and  loose  description,  are  not  sufficient  to  cut  down 
this  absolute  gift.  The  subsequent  words,  if  they  apply  to 
this  gift,  refer  only  to  the  death  of  the  sons  within  a  given 
time;  that  is  to  say,  in  the  lifetime  of  the  testatrix,  or  of 
the  person  to  whom  their  interest  is  postponed.    You  can- 
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not  impnte  to  the  testatrix  the  intention  of  catting  down  1843, 
the  £4000  gift  to  the  event  of  the  sons  not  surviving  Maria 
Theresa.  If  the  contingent  gift  of  £12,000  is  made  subject 
only  to  the  contingency  of  their  dying  without  issue  in 
her  lifetime,  why  should  the  £4000  gift  be  less  absolute  ? 
Thirdly,  the  words  "  I  earnestly  wish/'  &c.,  create  no  trust. 
And,  fourthly,  the  plaintiffs  are  entitled  to  the  residue. 
Upon  this  point,  as  upon  the  second,  the  case  of  Gotland 
v.  Leonard  (a)  is  applicable. 

Sir  Walter  Riddell,  for  the  defendants,  the  trustees. 

Mr.  Simpkinson  and  Mr.  Heathfield,  for  the  defendant 
James  Young,  contended  that  the  plaintiffs  were  not  now 
entitled  to  that  sum,  inasmuch  as  the  defendant  James 
Young  might  become  entitled  in  an  event  which  was  clearly 
pointed  out  by  the  will,  namely,  both  the  other  sons  dying 
without  issue  in  the  lifetime  of  the  survivor  of  the  daughters. 

Mr.  Cooke,  for  the  defendant  Maria  Theresa  Young. 

Mr.  Addis,  for  the  defendant  Juliana  Young. 

Mr.  Russell,  in  reply,  referred  to  Jenovr  v.  Jenour  (A), 
and  Hoy  v.  Master  (c). 

The  Vice-Chancellor. — I  am  of  opinion,  that,  plainly, 
the  testatrix  only  meant  to  appoint,  in  the  way  that  she 
has  appointed  specially  in  the  early  part  of  the  will,  pro- 
perty to  the  extent  of  £18,000;  and  that,  if  the  property 
exceeded  £18,000,  the  excess  is  either  appointed  by  the 
latter  words  of  the  will,  for  the  same  purposes  as  the  resi- 
duary personal  estate,  or  is  unappointed :  if  unappointed, 

(a)  1  Swanrt,  161,  (5)  10  Vet,  562. 

(c)  6  Sim.  568. 

VOL.  II.  RR  N.  C.C. 
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1843.  it  falls  back  upon  the  father's  will.  Under  the  father's  will, 
Mrs.  Young  and  her  sister,  Miss  Martin,  were,  as  I  under- 
stand, the  residuary  legatees;  I  understand  also  that  they 
were  the  father's  sole  next  of  kin;  and,  as  to  the  share  of 
Miss  Martin,  I  am  told  that  she  has  executed  a  deed,  by 
which  she  has  assigned  her  portion,  if  any,  upon  the  trusts, 
and  for  the  purposes,  by  which  the  residuary  personal 
estate  of  her  sister  is  affected.  Therefore,  in  every  view 
of  the  case,  the  surplus  of  the  fund  beyond  the  £18,000 
belongs  to  the  residuary  personal  estate  of  Mrs.  Young. 
That  deed,  whether  material  or  immaterial,  I  understand 
to  be  admitted  as  part  of  the  case. 

An  observation  was  made  by  Mr.  Cooke,  with  respect  to 
the  manner  in  which,  in  the  latter  part  of  the  will,  the  tes- 
tatrix mentions  "  any  other  property  which  I  am,  or  may, 
or  shall  be  entitled  to  under  or  by  virtue  of  my  said  fa- 
ther's said  will."  She  uses  the  word  "other"  there  for 
the  purpose  of  distinguishing  what  she  there  mentions 
from  "  the  whole  of  the  said  portions  or  fortunes  I  have  so 
directed,  appointed,  given,  and  bequeathed  to  or  for  the 
benefit  of  my  said  two  daughters,  as  well  originally  as  con- 
tingently, and  contingently  to  my  said  sons."  If  a  declar- 
ation, therefore,  were  wanting,  in  addition  to  what  she  has 
specifically  said,  there  is  here  declaration  plain,  that  that  gift 
did  not  exhaust  the  whole  of  what  she  was  entitled  to  under 
her  father's  will.  For  the  reasons,  however,  which  I  have 
stated,  it  is  not  necessary  to  give  an  opinion  whether  these 
words  appoint  the  surplus  beyond  the  £18,000;  for,  whe- 
ther they  appointed  it  or  not,  that  surplus  falls  into  the 
residue. 

There  is  one  point  which  I  have  omitted  to  notice,  namely, 
the  question  on  the  words  of  recommendation  in  the  fa- 
ther's will.  Questions  sometimes  arise,  whether  words  of 
recommendation  are  or  are  not  intended  to  be  obligatory, 
that  is,  to  be  words  of  injunction ;  but  I  never  knew  such 
a  question  to  be  made  where  the  testator  has  stated,  as  he 
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has  stated  here,  that  they  are  not  to  be  considered  as  words        1843. 
of  injunction.    He  has  told  you  that  they  are  to  be  consi- 
dered as  precatory  words,  and  not  otherwise. 

With  regard  to  the  £4000,  the  testatrix  gives  a  fortune 
of  £18,000  equally  between  her  two  daughters,  £9000  for 
each,  settling  each  portion  on  them  and  their  children ;  but 
provides,  that,  if  either  of  them  shall  die  unmarried,  £5000 
of  her  portion  shall  go  to  increase  her  sister's  fortune, 
to  make  it  £14,000,  and  that  the  remaining  £4000  shall 
go  between  two  of  her  sons,  being  £2000  apiece.  She 
then  provides  for  the  event  of  the  second  sister  dying  un- 
married, or  without  leaving  issue,  and,  in  that  event,  gives 
£12,000  of  her  £14,000  to  the  two  sons  who  before  had  the 
£4000,  and  £2000  to  another  son,  named  James,  and  in 
words  giving  of  themselves  the  absolute  interest  to  those 
sons,  and  not  raising  any  difficulty.  But  the  testatrix's 
will  proceeds  in  these  words : — "  And  if  either  of  the  said 
Thomas  Arthur  Young  and  George  Young" — those  are  the 
two  sons  to  whom  she  has  given  the  £4000  in  the  first 
contingency,  and  the  additional  £12,000  in  the  second 
contingency — "  should  happen  to  die  unmarried,  or,  after 
having  married,  without  leaving  any  lawful  issue  in  the 
lifetime  of  the  survivor  of  my  said  daughters."  Now  to 
stop  there  for  a  moment,  to  whatever  subject  this  clause 
applies,  I  am  of  opinion  that  I  am  not  authorised,  by  any 
rule  of  interpretation,  to  read  those  words,  "  in  the  lifetime 
of  the  survivor  of  my  said  daughters,"  as  meaning  any- 
thing but  that  which,  literally  and  grammatically,  and  ac- 
cording to  the  ordinary  use  of  language,  they  import.  If 
either  of  those  two  sons  "  should  happen  to  die  unmarried, 
or,  after  having  married,  without  leaving  any  lawful  issue 
in  the  lifetime  of  the  survivor  of  my  daughters,  then  I  di- 
rect, appoint,  give,  and  bequeath" — what  ?  "  The  share  or 
shares  of  the  said  Thomas  Arthur  Young  and  George 
Young."  Now  it  must  be  recollected  that  this  is  only  ap- 
plied to  the  case  of  the  death  of  one  of  the  two  sons;  but 
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1843.  she  says,  "  the  share  or  shares  of  the  said  Thomas  Arthur 
Young  and  George  Young,"  by  which,  therefore,  she  must 
mean  that  one  son  might  have  two  shares,  and  then  she 
goes  on  to  say — "  of  and  in  the  share  or  shares  of  my  said 
daughter  and  daughters  so  dying  unmarried,  and  without 
leaving  issue  as  aforesaid,  unto  the  survivor  of  my  said 
sons,  Thomas  Arthur  Young  and  George  Young,  in  case 
either  shall  die  without  leaving  issue,  as  aforesaid."  Now, 
if  there  were  nothing  more  in  the  will,  I  should  say  that  it 
would  render  it  necessary  to  hold  that  she  was  here  speak- 
ing of  the  £4000;  but  it  is  made  still  plainer,  as  far  as 
anything  can  be  plain  on  this  will,  by  what  follows :  "  Or 
if  both  my  said  sons,  Thomas  Arthur  Young  and  George 
Young,  should  die  unmarried,  or,  having  married,  with- 
out leaving  such  issue  as  aforesaid,  then  I  direct,  appoint, 
give,  and  bequeath  the  whole  of  my  said  two  daughters' 
said  shares  and  fortunes  unto  my  said  son  James  Young 
absolutely."  I  am  of  opinion,  therefore,  that,  notwith- 
standing the  words  of  absolute  gift,  in  which  the  £4000 
and  the  £12,000  were  given  before,  both  the  £4000,  which 
was  directed  to  be  received  in  the  lifetime  of  the  sur- 
viving daughter,  and  the  £12,000,  which  could  not  be 
received  until  after  the  death  of  the  surviving  daughter, 
are  included  in  this  gift.  The  consequence  is,  that,  one 
of  the  daughters  being  now  alive,  the  £4000  cannot  now 
be  paid, — a  conclusion  which  renders  it  unnecessary  now  to 
express  any  opinion  on  the  point,  whether  the  words  be- 
ginning, "  but  I  most  earnestly  wish,"  do  or  do  not  create 
a  trust, — whether  those  words  are  or  are  not  merely  pre- 
catory. I  see  enough  in  this  will  to  render  it  necessary  to 
say  that  the  £4000  cannot  now  be  paid. 

The  next  question  is  upon  the  residue  of  the  estate,  in 
giving  which,  she  says,  "  I  give  and  bequeath  all  theresi- 
due  of  my  personal  estate  and  effects  whatsoever  and 
wheresoever,  and  of  what  nature  or  kind  soever,  to  my 
said  two  sons,  Thomas  Arthur  Young  and  George  Young, 
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if  both  living  at  the  time  of  my  decease,  in  equal  shares  1843. 
and  proportions;  or,  if  either  of  them  should  be  then  dead/9 
that  is,  at  her  decease,  "  without  leaving  any  issue,  wholly 
to  the  survivor  of  them;  and  if  they  shall  be  then  both 
dead/'  that  is,  at  the  time  of  her  decease,  "  without  leav- 
ing any  issue,  then  wholly  to  my  said  son  James  Young ; 
and  if  he  shall  be  then  dead/'  that  is,  at  the  time  of 
her  decease,  "  without  leaving  any  issue,  leaving  my  said 
daughters,  or  either  of  them,  then  living,  then  to  and 
amongst  my  said  daughters,  or  the  survivor  of  them, 
equally,  or  to  an  only  surviving  daughter,  if  there  should 
be  but  one  living,  upon  the  same  trusts  as  hereinbefore 
declared  with  respect  to  their  respective  original  portious 
or  fortunes/' 

Now  she  has  here  referred,  simply  and  plainly,  to  the 
time  of  her  own  death.  She  goes  on — "  But,  nevertheless, 
I  will  and  direct,  that,  if  either  of  my  said  daughters,  or 
any  of  my  sons,  should  happen  to  die,  leaving  issue" — and 
I  think,  considering  the  place  in  which  these  words  stand, 
that  they  immediately  apply  to  the  provisions  that  she  has 
already  made  with  respect  to  the  event  of  dying  in  her 
lifetime  without  leaving  children ;  and  there  is  the  con- 
nection of  this  clause  with  the  preceding  sentence,  by  the 
commencing  words,  "  But,  nevertheless."  "  But,  never- 
theless, I  will  and  direct,  that,  if  either  of  my  said  daugh- 
ters, or  any  of  my  sons,  should  happen  to  die,  leaving  issue, 
the  issue  of  each  of  my  said  daughters  and  sons  so  dying 
and  leaving  such  issue  shall  take  their,  her,  or  his  respec- 
tive parent's  share  of  the  provisions  I  have  hereby  made 
for  my  said  daughters  and  sons  respectively,  equally,  share 
and  share  alike,  in  case  the  parent  or  parents  of  such  issue 
shall  not  have  otherwise  given  or  appointed  the  same." 

Now  here  there  are  two  different  considerations  :  one  is 
as  to  the  extent  of  the  word  "  provisions ;  whether  that  is 
to  be  held  as  going  beyond  the  residue  of  which  she  is  here 
disposing.    I  think  not;  because  the  passage,  as  I  have 


594  CASES  IN  CHANCERY. 

1843.  already  said,  commencing  with  the  words  "  But,  neverthe- 
less," is  introduced  in  close  connexion  with  the  passage 
which  precedes  it,  and  for  the  purpose  of  qualifying  that 
passage. 

It  is,  I  think,  necessary  to  hold  that  the  word  "  provi- 
sions" here  means  only  the  residue  equally,  share  and  share 
alike,  "  in  case  the  parent  or  parents  of  such  issue  shall  not 
have  otherwise  given  or  appointed  the  same."  Those  words 
create  this  difficulty :  if  it  is  to  be  held  that  the  residue 
was  vested  absolutely  in  the  sons,  upon  their  surviving  her, 
she  may  be  thought  to  have  supposed  her  sons  capable  of 
appointing  in  her  lifetime  the  property  that  they  were  to 
take  under  her  will,  they  dying  before  her.  It  is  impossible 
for  me  to  speculate  on  what  this  testatrix  did  or  did  not 
mean,  further  than  as  the  very  language  which  she  has  used 
is  liable  to  be  construed.  I  am  of  opinion,  that  the  two 
sons,  Thomas  Arthur  Young  and  George  Young,  having 
survived  the  testatrix,  are  absolutely  entitled  to  the  re- 
sidue. 

A  question  then  arose  as  to  the  manner  of  apportioning 
the  costs  of  the  suit. 

The  Vice-chancellor  directed  that  so  much  of  the  costs 
as  related  to  the  respective  funds  of  £4,000  and  £14000 
should  be  borne  by  those  funds  respectively,  and  that  the 
other  costs  of  the  suit  should  be  borne  by  the  testatrix's 
residuary  estate,  including  the  excess  of  the  appointable 
fund  beyond  the  £18,000. 
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Goodess  v.  Williams.  Nov.  ISM, 

16th. 

Joseph  owen  Williams,  by  his  win,  after  be-  whereaper. 

queathing  various  pecuniary  legacies,  devised  certain  free-  Restate  in  fee, 
hold  tenements,  and  all  other  his  real  estate  whatsoever,  J^Jj^^J 
unto  and  to  the  use  of  Alfred  Iliff  Goodess  and  John  Rob-  limitation, 

shifting  use,  or 

bins,  their  heirs  and  assigns,  upon  trust  to  pay  the  rents,  executory  de- 
issues,  and  profits  of  the  same  to  his  wife  Mary  Ann,  for  herita^Tsnot 
her  life,  in  case  she  should  so  long  continue  his  widow,  represented  in 

'  °  7   this  Court 

to  be  by  her  applied  in  the  maintenance  of  herself,  and  merely  by  the 
in  the  rearing,  maintenance,  and  education  of  his  children  thTdrfeaaiMe 
until  they  should  severally  attain  the  age  of  twenty-one  C8tatc" 
years ;  and,  in  case  his  said  wife  should  happen  to  marry 
again,  then  to  pay  the  rent  of  a  certain  house  to  his  said 
wife  for  her  life,  and  he  directed  the  rents,  issues,  and 
profits  arising  from  the  other  part  of  his  freehold  lands, 
hereditaments,  and  premises  to  be  applied  to  the  rearing, 
education,  and  maintenance  of  his  children  until  the 
youngest  or  youngest  surviving  child  should  attain  the  age 
of  twenty-one  years;  and,  when  and  as  soon  as  that  event 
should  have  happened,  then  upon  trust  to  pay  and  divide 
such  last-mentioned  rents  and  profits  during  the  lifetime  of 
his  said  wife,  and,  whether  she  should  then  be  his  widow 
or  not,  unto  and  among  his  said  children,  share  and  share 
alike,  if  more  than  one,  and  if  there  should  be  but  one 
such  child,  then  to  such  one  or  only  child;  and,  from  and 
after  the  decease  of  his  wife,  upon  trust  that  they,  his  said 
trustees,  and  the  survivor  of  them,  his  heirs  and  assigns, 
should  stand  seised  and  possessed  of  all  and  every  his  said 
freehold  lands,  messuages,  tenements,  hereditaments,  and 
premises,  and  all  other  his  estate  and  effects,  in  trust  for 
all  his  said  children,  their  respective  heirs,  executors,  ad- 
ministrators, and  assigns,  as  tenants  in  common,  and  not 
as  joint  tenants;  and,  if  there  should  be  but  one  such  child 
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1843»  ^  then  living,  in  trust  for  such  one  or  only  child,  his  or  her 
heirs,  executors,  administrators,  and  assigns;  and,  in  case 
any  or  either  of  his  said  children  should  die  in  the  lifetime 
of  his  said  wife,  leaving  lawful  issue,  then  he  gave  and  de- 
vised the  part  or  share  or  respective  parts  or  shares  of  such 
deceased  child  or  children  unto  his,  her,  or  their  lawful 
issue  at  the  said  age  of  twenty-one  years,  and  to  his,  her, 
or  their  respective  heirs,  executors,  administrators,  and 
assigns,  and  the  rents  and  annual  proceeds  thereof  in  the 
meantime  he  directed  should  he  paid  and  applied  in  the 
rearing  and  educating  of  such  issue ;  and,  in  case  there 
should  be  no  such  child  or  the  issue  of  any  such  child 
living  at  the  decease  of  his  said  wife,  then  he  directed  that 
they,  his  said  trustees,  and  the  survivor  of  them,  his  heirs 
and  assigns,  should  stand  seised  and  possessed  of  his  said 
freehold  lands  and  hereditaments  and  other  his  estate  and 
effects  in  trust  for  his  three  sisters,  Maria  Greensall,  Eliza- 
beth Jackson,  and  Jane  Williams,  their  respective  heirs, 
executors,  administrators,  and  assigns,  as  tenants  in  com- 
mon ;  and,  in  case  any  or  either  of  them,  his  said  sisters, 
should  die  in  the  lifetime  of  his  said  wife,  leaving  lawful 
issue,  then  in  trust  to  stand  seised  and  possessed  of  the 
share  or  shares  of  such  of  them,  his  sisters,  who  should  so 
die,  for  such  issue  and  their  respective  heirs,  executors, 
administrators,  and  assigns,  as  tenants  in  common. 

The  testator  died  in  August,  1842,  leaving  his  widow 
and  two  infant  children  surviving  him. 

The  personal  estate  of  the  testator  being  insufficient  to 
satisfy  his  debts,  this  bill  was  filed  by  the  trustees,  who 
were  also  the  executors  of  the  testator,  against  the  widow 
and  infants,  praying  that  all  proper  accounts  might  be 
taken  of  the  testator's  debts  and  effects,  and  that  the  real 
estate  might  be  sold. 

On  the  cause  coming  on  for  hearing, — 

Mr.  Freeling,  for  the  defendants,  objected  that  the  testa- 
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tor's  three  sisters  should  have  been  made  parties  to  the 
suit;  for,  although  the  infants  had  at  present  a  vested  in-      Goodsss 
terest,  yet  that  interest  might  be  devested  by  their  deaths     Williams. 
in  the  lifetime  of  the  wife. 

Mr.  Haig,  for  the  plaintiffs.— Those  in  remainder  will  be 
bound  by  a  decree  against  those  who  have  the  first  estate 
of  inheritance:  Cholmondeley  v.  Clinton  (a).  [The  Vice- 
Chancellor. — Has  that  rule  ever  been  extended  to  the  case 
of  an  estate  in  fee,  subject  to  be  devested  by  a  conditional 
limitation?  The  limitation  to  the  sisters  comes  in  destruc- 
tion of  the  prior  estate.]  In  Hopkins  v.  Hopkins  (b)9  Lord 
Hardwicke,  after  observing  that  at  law  a  contingent  re- 
mainder is  required  to  vest  within  a  certain  time,  in  order 
that  there  may  be  a  tenant  of  the  freehold  to  perform  the 
services  due  in  respect  of  the  land,  &c.,  says,  that  that  does 
not  hold  in  the  case  of  a  trust  or  equitable  estate,  as  the 
trustee  is  tenant  of  the  freehold ;  and  he  adds,  as  a  conse- 
quence, that,  "  let  there  be  ever  so  many  limitations  in  con- 
tingency upon  the  trust,  it  is  sufficient  to  bring  the  trustees 
before  the  Court,  together  with  the  first  person  who  has  a 
remainder  of  an  inheritance  vested  and  the  estate  itself; 
and  all  persons  that  may  hereafter  become  interested  will 
be  bound  by  the  decree,  unless  there  be  fraud  or  collusion." 
In  Cockbum  v.  Thompson  (c),  Lord  Eldon,  after  mentioning 
the  general  rule,  observes,  that  persons  having  present  im- 
mediate valuable  interests  in  the  estate  may  be  deeply 
affected  by  it.  [The  Vice-chancellor. — Suppose  a  woman 
of  great  age  and  without  issue  to  be  seised  in  fee  of  an  es- 
tate, subject  to  an  executory  devise  (d)  in  favour  of  A.,  in 
the  event  of  her  dying  without  leaving  issue  in  A/s  life- 
time.]    That  might  possibly  be  an  exception  to  the  rule. 


(a)  2  J.  &  W.  1.  (c)  16  Ves.  326. 

(6)  West,  Rep.T.Hardw.  619;  (d)  C^o.  Jac.  590;    1  Eq.  Ca. 

1  Atk.  581,  590.  Abr.  187,  pi.  4. 
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1843. 


In  these  cases,  the  importance  of  the  subject  and  general 
convenience  are  to  be  regarded :  Peiham  v.  Gregory  (a). 

The  Vice-chancellor. — It  has  always,  I  apprehend, 
been  considered,  that,  where  r  person  is  seised  in  fee  of 
an  estate,  having  that  seisin  liable  to  be  defeated  by  a 
shifting  use,  conditional  limitation,  or  executory  devise, 
the  inheritance  is  not  represented  here  merely  by  the  per- 
son who  has  the  fee  liable  to  be  defeated.  If  I  were  to  hold 
otherwise  in  the  present  case,  I  think  that  a  purchaser  of 
the  estate  might  object  to  the  title. 


After  the  case  had  been  disposed  of,  Fretting  mentioned 
Brookfield  v.  Bradley  (A). 


(«)  1  Eden,  518. 


(ft)  Jac.  632. 


Nov.  6th. 

One  of  several 
mortgagees 
compelled  to 
par  the  costs, 
ana  another  re- 
fused his  costs, 
of  a  suit  to  re- 
deem the  mort- 
gage; and  the 
interest  on  the 
mortgage 
money  declared 
to  stop  on  the 
day  of  the 
tender. 


>/*-•  7*7 


Clifp  v.  Wadsworth. 

JtJ Y  indentures  of  lease  and  release,  dated  the  8th  and  9th 
May,  1887,  Charles  Heape,  in  consideration  of  £550,  con- 
veyed certain  freehold  property  to  George  Wadsworth,  in 
fee,  subject  to  a  proviso  for  redemption,  on  payment  of  the 
principal  money  at  the  expiration  of  five  years  from  the 
date  of  the  indenture  of  release,  with  half-yearly  interest 
in  the  meantime,  on  the  8th  November  and  8th  May  in 
each  year.  By  the  indenture  of  release,  Mary  Jabet,  by 
the  direction  of  Charles  Heape,  assigned  to  Jesse  Wilkes 
the  residue  of  a  certain  term  of  500  years  then  subsisting 
in  part  of  the  mortgaged  premises,  in  trust  for  George 
Wadsworth,  and  for  better  securing  the  principal  sum  of 
£550  and  interest,  and,  subject  thereto,  in  trust  for  Charles 
Heape,  his  heirs  and  assigns. 
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By  an  indenture  of  assignment,  dated  the  8th  May,        1843. 
1887,  Charles  Heape,  in  consideration  of  £500,  mortgaged 
certain  chattel  leaseholds  to  Wadsworth,  which  were  made 
redeemable  at  the  same  period  as  the  freeholds. 

In  July,  1837,  George  Wadsworth  died,  having,  by  his 
will,  appointed  Joseph  Brittle  Wadsworth,  Jubal  Hughes, 
and  John  Bott,  a  solicitor,  devisees,  trustees,  and  executors  of 
all  his  real  and  personal  estate;  and  in  June,  1840,  Charles 
Heape  died,  having,  by  his  will,  appointed  the  plaintiff, 
Thomas  Cliff,  and  Henry  Horton,  (since  deceased),  devisees, 
trustees,  and  executors  of  all  his  real  and  personal  estate. 

Disputes  having  arisen  between  Wadsworth,  Hughes, 
and  Bott,  touching  the  receipt  of  the  interest  upon  the 
mortgage  debt,  and  Wadsworth's  solicitors  having  given 
the  plaintiff  notice  not  to  pay  it  to  Hughes,  the  plaintiff 
became  desirous  of  paying  off  the  two  principal  sums  of 
£550  and  £500.  He  accordingly,  as  surviving  trustee  and 
executor  under  Heape's  will,  caused  a  notice  in  writing,  dated 
the  12th  October,  1841,  to  be  served  on  Wadsworth,  Hughes, 
and  Bott,  of  his  intention  to  pay  off  the  principal  sum  of 
£550  and  interest,  on  the  8th  May,  1842,  at  the  hour  of 
twelve  at  noon,  at  John  Bottfs  office  in  Newhall-street,  Bir- 
mingham ;  and  also  a  like  notice,  dated  the  9th  November, 
1841,  to  be  served  on  the  same  parties,  of  his  intention  to 
pay  off  the  principal  sum  of  £500  and  interest,  on  the  same 
day,  at  the  same  hour  and  place ;  and  by  such  notices  he 
informed  them,  that  the  drafts  of  re-conveyance  and  re-as- 
signment of  the  mortgaged  premises  would  be  delivered  to 
John  Bott,  or  to  such  other  solicitor  as  they  should  re- 
quire, for  perusal  on  their  respective  behalves. 

In  pursuance  of  the  notices,  the  plaintiff  caused  a  draft 
of  a  re-conveyance  of  the  freehold  premises,  and  also  a 
draft  of  a  re-assignment  of  the  leasehold  premises,  to  be 
prepared  and  forwarded  til  John  Bott  for  his  perusal,  who, 
on  the  28th  April,  1842,  perused  and  approved  of  the 
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1843.        drafts,  and  returned  them,  so  approved,  to  the  plaintiffs 
solicitor. 

On  the  80th  April  the  plaintiff  caused  the  drafts  to  be 
forwarded  to  Messrs.  Spurrier  and  Chaplin,  the  solicitors  of 
J.  B.  Wadswortb,  who,  on  the  5th  May,  1842,  returned 
them  with  their  approval,  together  with  the  following  let- 
ter : — "  Paradise-street,  5thMay,  1842. — Wadsworth's  trus- 
tees to  Cliff. — We  have  approved  of  these  drafts,  and  our 
client  will  execute  the  deeds,  provided  the  principal  and 
interest  be  paid  into  Messrs.  Moiliotts'  bank,  to  the  credit 
of  the  three  executors,  and  provided  our  charges  upon  your 
present  and  former  occasions  be  paid  by  your  client,  but 
upon  no  other  terms.  Our  Mr.  Chaplin  is  going  to  Lon- 
don to-day,  and  will  not  return  until  Monday;  but  if  you 
can  get  the  other  executors  to  agree  to  the  terms  we  have 
mentioned,  our  client  will  attend,  with  one  of  our  clerks, 
to  complete  the  business.  We  shall  require  to  compare 
the  recitals  in  the  re-conveyance  and  re-assignment  with 
the  original  deeds,  and  we  shall  require  Thomas  Cliff's  title 
to  be  proved  in  the  usual  way,  before  we  permit  our  client 
to  execute  the  deeds  in  question.  We  have  seen  Mr.  J.  B. 
Wadsworth,  and  had  his  directions  to  write  to  you  to  this 
effect." 

The  plaintiff  also  caused  the  drafts  to  be  sent  to  Mr. 
Haywood  of  Birmingham,  the  solicitor  of  Hughes,  who,  on 
his  behalf,  approved  of  them* 

The  plaintiff  then  caused  engrossments  to  be  prepared 
from  the  drafts;  and  the  8th  May,  1842,  falling  on  a  Sun- 
day, it  was  arranged  that  all  the  parties  should  attend  at 
Bott's  office,  at  twelve  o'clock  on  Monday,  the  9th,  for  the 
purpose  of  completing  the  business.  Subsequently,  how- 
ever, Wadsworth's  solicitor  wrote  to  the  plaintiff's  solicitor, 
requesting  that  the  meeting  should  be  postponed  until  the 
11th.  # 

-    The  appointment  on  the  9th  was  attended  by  the  plain- 
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tiff  and  his  solicitor,  and  by  Bott,  and  Hughes  and  his  so-  1843. 
licitor.  The  engrossments  were  produced  by  the  plaintiff's 
solicitor,  for  execution  by  the  several  parties,  and  he  also 
produced  and  tendered  the  sum  of  £1155,  for  principal 
and  interest,  to  Bott  and  Hughes,  in  bank-notes,  and  they 
acknowledged  the  tender  and  the  correctness  of  it.  Hughes, 
however,  who  had  possession  of  the  title-deeds,  and  claimed 
some  beneficial  interest  in  the  mortgaged  property,  refused 
to  execute  the  deed,  unless  the  interest  was  paid  to  him- 
self, on  his  sole  receipt ;  on  which  the  plaintiff's  solicitor 
asked  Bott  if  he  would  join  Hughes  in  a  receipt  for  the 
interest,  offering,  on  his  so  doing,  to  pay  the  money  to 
Hughes ;  but  Bott  refused  to  sign  any  receipt,  except  on 
the  deed.  Neither  Wadsworth  nor  his  solicitor  attended 
the  meeting,  and  the  parties  who  did  attend  separated 
without  payment  of  the  money  or  execution  of  the  deeds. 
A  second  appointment  was  then  made  by  the  plaintiff's 
solicitor  with  Bott,  Hughes,  and  the  solicitors  of  Wads- 
worth,  for  a  meeting  on  the  11th  May,  1842,  which  was 
attended  by  the  plaintiff  and  bis  solicitor  and  Bott.  After 
waiting  a  considerable  time,  the  plaintiff's  solicitor,  in  con- 
sequence of  Wadsworth's  not  attending,  went  to  the  office 
of  Messrs.  Spurrier  and  Chaplin,  his  solicitors,  where  he 
saw  Wadsworth,  who  said  that  he  would  not  go  to  the  office 
of  Bott,  or  cross  his  threshold.  The  latter,  on  being  in- 
formed of  this  expression,  replied,  "  As  Wadsworth  refuses 
to  cross  my  threshold,  I  decline  crossing  it  to  meet  him/' 
Wadsworth,  however,  having  consented  to  go  to  Moiliotfs 
banking-house,  the  plaintiff  and  his  solicitor  proceeded 
thither,  taking  with  them  the  engrossments  and  the  sum 
of  £1155.  Wadsworth  and  his  solicitor  met  them  there, 
but  neither  Bott  nor  Hughes  came.  After  waiting  some 
time,  the  plaintiff's  solicitor  went  to  the  office  of  Messrs. 
Haywood  and  Webb,  the  solicitors  of  Hughes,  where  he 
was  informed  by  one  of  the  clerks  that  Hughes  was  in  the 
office,  but  he  did  not  see  him.     Soon  afterwards  he  met 
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1843.  Mr.  Haywood,  who  accompanied  him  to  the  bank,  and  told 
the  plaintiff  and  Wadsworth  that  Hughes  would  not  come. 
The  plaintiff  then  filed  his  bill  against  the  three  defend- 
ants, Wadsworth,  Hughes,  And  Bott,  praying  that,  upon 
payment  by  the  plaintiff  of  the  sums  of  £605  and  £550 
to  the  defendants,  in  full  discharge  of  all  principal  and  in- 
terest on  the  securities  up  to  the  9th  May,  1842,  the  plain- 
tiff might  be  declared  to  be  entitled  to  redeem  the  pre- 
mises ;  and  that  the  defendants  might  be  decreed  to  exe- 
cute the  engrossments,  and  to  deliver  over  to  the  plaintiff 
all  deeds,  &c.  relating  to  the  mortgaged  premises,  and  that 
the  defendants  might  be  decreed  to  pay  to  the  plaintiff  the 
costs  of  and  occasioned  by  the  suit ;  otherwise  that  an  ac- 
count might  be  taken  of  what  was  due  to  the  defendants 
for  principal  and  interest  upon  the  mortgage  securities, 
and  that  the  plaintiff  might  be  at  liberty  to  redeem  the 
mortgaged  premises,  upon  payment  of  what  should  be 
found  due  upon  taking  such  account. 

The  defendant  Wadsworth  having,  by  his  answer,  sug- 
gested that  Jesse  Wilkes,  the  trustee  of  the  500  years' 
term,  was  a  necessary  party  to  the  suit,  he  was  brought 
before  the  Court  by  amendment,  and  served  with  a  copy 
of  the  bill,  but  did  not  appear. 

Mr.  Russell  and  Mr.  Cocker  ell,  for  the  plaintiff  (a). 

(a)  In  the  course  of  the  argu-  gage  was  redeemable,  a  decree  was 
ment  (which  the  reporter  was  un-  made  against  him  with  costs;  and 
avoidably  precluded  from  hearing),  the  money  having  been  paid  into 
a  case  of  Robarts  v.  Jefferys,  before  Court,  no  interest  was  allowed  to 
Sir  John  Leach,  M.  R.,  May,  1 830,  him  subsequent  to  the  tender.  For 
was  cited.  A  full  report  of  the  a  collection  of  cases  in  which  mort- 
judgment  in  that  case  will  be  found  gagees  have  either  been  refused 
in  the  Law  Journal,  vol.  viii.  p.  137,  their  costs,  or  compelled  to  pay 
from  which  it  appears,  that  a  mort-  costs  in  suit  instituted  by  the  mort- 
gagee having  refused  to  reconvey  gagor,  see  Mr.  Hovcndent  note  to 
and  deliver  up  the  title-deeds,  Lord Cranstounv.  Johnston,  3  Vat, 
though  the  amount  of  the  mortgage  170;  5  Ves.  277;  1  Hov.  Supp.  355. 
money  and  interest  was  tendered  to  See  also  Wilson  v.  Cluer,  4  Bear, 
him  on  the  day  on  which  the  mort-  214;  Rider  v.  Jones,  ante,  p.  329. 
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Mr.  Wxgram  and  Mr.  Armstrong,  for  the  defendant  Wads-        1843. 
worth-  ^T 

V. 
WaD9WORTII 

Mr.  Tewnant  and  Mr.  Jenkins,  for  the  defendants  Hughes 
and  Bott. 


The  Vice-Chancellor. — A  mortgagor  is  entitled,  like 
every  other  man,  to  be  protected  against  litigious  and  un- 
reasonable conduct. 

This  is  a  mortgage  of  freehold  and  leasehold  estate  which 
became  vested  in  three  persons,  who  are  at  once  the  de- 
visees and  executors.  Notice  is  given  to  pay  off  the  debt 
at  the  time  appointed  by  the  deed.  The  notice  is  regularly 
served;  drafts  of  the  assignment  and  re-conveyance  are 
prepared  and  transmitted;  they  are  approved;  engross- 
ments are  made  on  the  footing  of  them,  and  the  engross- 
ments also  are  approved.  The  preliminary  steps  are  all 
taken  and  completed  before  the  day  fixed  by  the  notice 
and  the  deed.  The  day  fixed  is  the  8th  of  May,  which  fell 
on  Sunday,  and  it  was  therefore  arranged  that  the  meet- 
ing should  be  on  Monday,  the  9th,  not  the  preceding  Satur- 
day, and  should  be  at  the  house  of  Bott,  a  solicitor,  who 
was  one  of  the  devisees.  After  this  appointment  had 
been  made,  one  of  the  solicitors  of  one  of  the  parties  was 
unable  to  be  there;  his  partner  wishes  a  variation;  to 
which  they  answer,  that  the  appointment  could  not  be 
changed  without  the  assent  of  all  parties.  The  meeting  is 
held  on  the  9th  May,  at  Mr.  Bott's.  This  meeting  is  at- 
tended by  the  plaintiff  and  his  solicitor,  by  Mr.  Hughes 
and  his  solicitor,  and  by  one  of  the  solicitors  of  Wadsworth. 

Upon  the  evidence,  notwithstanding  the  denial  in  Mr. 
Hughes's  answer,  which  I  must  take  to  be  founded  on  a 
defective  recollection,  I  consider  myself  bound  to  treat  it 
as  established,  that  Mr.  Hughes,  who  had  a  partial  benefi- 
cial interest  in  the  money  lent  to  the  plaintiff's  testator, 
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1843.  claims  a  right  to  receive  so  much  as  was  composed  of  inte- 
rest himself,  and,  in  fact,  declined  to  concur  in  completing 
the  business  on  any  other  terms.  This  is  objected  to,  and, 
as  I  understand,  correctly  objected  to,  on  the  part  of  Bott, 
and  also  on  the  part  of  Wadsworth ;  and  the  meeting  is 
adjourned  to  the  11th  of  May.  On  the  11th  of  May,  nei- 
ther Mr.  Hughes  nor  his  solicitor  appears,  and  there  was 
not,  as  I  collect,  any  intimation  that  Mr.  Hughes's  views  as 
to  interest  were  changed.  Information  is  then  given,  for  the 
first  time,  that  Mr.  Wadsworth  will  not  attend  at  the  house 
or  office  of  Mr.  Bott.  Mr.  Bott,  at  whose  house  or  office 
the  meeting  was  to  take  place,  (the  most  probable  place  of 
appointment,  and  it  was  fixed  without  objection),  says, 
with  some  degree  of  irritation,  "  If  Mr.  Wadsworth  will  not 
cross  my  threshold,  I  will  not ;  I  will  require  that  it  be 
done  at  the  original  place  fixed."  An  endeavour  to  effect 
an  arrangement  is  made,  and  a  sort  of  adjournment  is  made 
to  the  banker's.     Still  Mr.  Hughes  does  not  appear. 

It  is  not  disputed  that  on  the  9th  of  May  the  money  was 
produced,  and  would  have  been  paid  if  there  had  been  parties 
to  receive  and  give  a  discharge  for  it.  Whatever  may  be  the 
law  with  regard  to  the  power  of  one  executor  or  joint  tenant 
to  receive  money,  here  there  had  not  only  been  a  notice  to 
pay  the  money,  but  there  was  a  right  in  the  debtor  simul- 
taneously to  have  the  estate  re-conveyed,  which,  as  to  the 
freehold  estate,  could  only  be  re-conveyed  by  the  three. 
On  what  took  place  on  the  9th  of  May,  and  what  took  place 
and  did  not  take  place  on  the  11th  of  May,  there  was  a  re- 
fusal to  receive  the  money  on  the  condition  which,  under 
these  circumstances,  the  debtor  had  a  right  to  interpose. 
Under  the  circumstances,  however  the  loss  may  ultimately 
fall  as  between  the  three  mortgagees,  that  loss  cannot  fall 
upon  the  debtor,  who  did  all  that  was  incumbent  on  him, 
and  was  prevented  from  discharging  himself  of  the  debt  by 
the  act  of  some  or  one  of  the  joint  mortgagees.    Interest, 
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as  to  him,  from  that  day  stopped,  and  it  must  therefore  be        1843. 
declared  that  the  interest  did  not  continue  to  run  from        cuff  * 
the  9th  of  May.  *• 

The  next  question  is  as  to  the  costs  of  the  suit.  Who- 
ever else  may  be  to  blame,  the  plaintiff  is  not  to  blame. 
He  has  not  been  wrong  in  any  part  of  the  matter,  and,  up  to 
this  time,  he  cannot  be  called  on  to  pay  any  part  of  the  costs. 
Considering  the  notice  that  had  been  given,  the  attendance 
with  the  money,  the  preparation  of  the  deeds,  the  settle- 
ment of  the  deeds,  and  the  engrossment  of  them,  I  am  of 
opinion  that  this  is  a  suit  the  institution  of  which  ought 
never  to  have  been  imposed  on  the  plaintiff.  He  must 
receive  the  costs  of  the  suit  up  to  this  time.  I  am  of  opin- 
ion that  the  blame  is  mainly  and  chiefly  in  Mr.  Hughes, 
who  made  that  plainly  untenable  demand,  which  necessa- 
rily had  the  effect  of  preventing  the  completion  of  the  bu- 
siness. Viewing  him  as  mainly  and  chiefly  the  cause  of 
the  suit,  I  must  declare  that  Mr.  Hughes  is  liable  to  pay 
the  plaintiff's  costs  of  the  suit  up  to  this  time. 

Mr.  Wadsworth  has  not  been  so  much  in  error  as  Mr. 
Hughes ;  but  I  have  not  heard  any  satisfactory  explana- 
tion of  Mr.  Wadsworth's  absence  personally  on  the  9th 
and  11th  of  May.  It  must  be  recollected  that  his  execu- 
tion of  at  least  one  of  the  deeds  was  necessary  to  fulfil  one 
of  the  conditions  on  which  the  plaintiff  had  a  right  to  in- 
sist. It  is  impossible  to  say  what  influence  or  operation 
the  presence  of  Wadsworth  might  have  had.  Had  he  been 
in  the  room,  I  conceive  it  possible  that  Mr.  Hughes's  views 
might  have  changed.  An  embarrassment  was  created  by 
Mr.  Wadsworth's  absence,  which  his  subsequent  presence 
at  the  bank  did  not  entirely  remove  or  displace.  There- 
fore, although  Mr.  Wadsworth  has  not  so  dealt  with  the 
matter  as  to  render  himself  liable  to  pay  the  plaintiff's 
costs,  neither  is  he  to  receive  costs. 

Bott  appears  to  me  substantially  blameless.  If  there 
was  an  expression  of  momentary  irritation,  still  it  was  an 

VOL.  II.  s  s  n.  c.  c. 
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1843.  expression  naturally  drawn  from  him.  It  indicated  an  in- 
tention which,  perhaps,  under  the  circumstances,  he  had  a 
right  to  form.  Mr.  Bott  ought  to  have  his  costs.  They 
must  be  added  to  the  plaintiff's  costs,  who  will  have  them 
against  Mr.  Hughes. 

Declare,  that,  under  the  circumstance!  in  the  pleadings  of  this  cause 
mentioned,  the  interest  on  the  two  several  sums  of  £550  and  £500,  the 
respective  amounts  of  the  mortgage  monies  in  the  pleadings  mentioned, 
did  not  continue  to  run  from  and  after  the  9th  May,  1842.  Declare,  that 
the  whole  amount  of  the  said  principal  sums,  and  interest  due  and  to  be 
paid  thereon,  is  the  said  sum  of  £1155.  Refer  it  to  the  taxing  Master 
to  tax  the  defendants,  J.  B.  Wadsworth,  Jubal  Hughes,  and  John  Bott, 
their  charges  and  expenses  (if  any)  properly  incurred  by  them,  or 
any  or  either  of  them,  in  respect  of  the  said  several  mortgages  in  the 
pleadings  mentioned,  previously  to  the  12th  May,  1842,  in  case  the  par- 
ties differ  about  the  same,  and  let  the  taxing  Master  certify  the  amount 
thereof.  Declare,  that,  upon  payment  by  the  plaintiff,  Thomas  Cliff,  to 
the  said  defendants,  J.  B.  Wadsworth,  Jubal  Hughes,  and  John  Bott,  of 
the  said  sum  of  £1155  for  such  principal  sum  and  interest  as  aforesaid, 
together  with  such  charges  and  expenses,  when  so  taxed  or  agreed  upon, 
the  said  plaintiff  is  entitled  to  have  the  engrossments  of  the  deeds  in  the 
pleadings  mentioned  (marked  respectively  with  the  letters  £  and  F)  exe- 
cuted by  the  said  defendants,  J.  B.  Wadsworth,  Jubal  Hughes,  and  John 
Bott.  Upon  such  payment  of  the  said  sum  of  £1155,  and  of  the  said 
charges  and  expenses,  order  that  the  said  defendants,  J.  B.  Wadsworth, 
Jubal  Hughes,  and  John  Bott,  do  re-convey  and  re-assign  the  mortgaged 
premises  in  the  pleadings  mentioned  to  the  said  plaintiff,  Thomas  Cliff, 
by  executing  the  said  engrossments  of  the  said  deeds,  marked  respectively 
with  the  letters  £  and  F,  Thereupon,  also,  order  that  the  said  defend- 
ants, J.  B.  Wadsworth,  Jubal  Hughes,  and  John  Bott,  do  deliver  to  the 
said  plaintiff,  Thomas  Cliff,  upon  oath,  all  deeds  and  writings  in  their,  or 
any,  or  either  of  their  custody  or  power,  relating  to  the  said  mortgaged 
premises.  Refer  it  to  the  taxing  Master  to  tax  the  plaintiff  and  the  de- 
fendant John  Bott  their  costs  of  this  suit  up  to  this  time,  and  certify  the 
amount  thereof.  Let  the  plaintiff  pay  to  the  defendant  John  Bott  his 
costs  of  this  suit,  when  taxed,  and  let  the  costs  of  the  defendant  John 
Bott  be  added  to  the  plaintiff's  costs  of  the  suit.  Order  that  the  costs  of 
the  plaintiff,  together  with  what  he  shall  so  pay  to  the  said  defendant 
John  Bott  be  paid  by  the  defendant  Jubal  Hughes.  Reserve  subse- 
quent costs. 
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1843. 

Campbell  v.  Campbell.  ^*.  17'£- 

^  Dec.  l&h. 

Charles  hay  Campbell,  a  Major  in  the  East  By  a  decree  \ 

India  Company's  service,  made  his  will  in  India,  dated  the  f0r  administer- 
10th  October,  1881,  by  which,  after  bequeathing  certain  JyJJjJff 
legacies,  he  directed  that  the  residue  of  his  estate  should  who  died  in 

°  India,  the  Mai- 

be  held  in  trust  for  the  benefit  of  his  wife  and  children ;  ter  was  directed 

and  he  nominated  his  brother  George  Gunning  Campbell,  CommUsion  to" 
and  three  other  brothers,  who  were  named,  his  executors  ^  executor 

'  '  only  in  respect 

and  trustees,  to  whose  care  and  protection  he  most  urgently  of  assets  re- 
recommended  his  said  children  and  wife.  while  resident 

The  testator  died  in  India,  on  the  19th  May,  1882.     His  £££-(w£S 

will  was  proved  by  George  Gunning  Campbell  alone,  first  estate  was  soi- 

at  Calcutta,  on  the  10th  August,  1882,  and  afterwards  in  payment  of 

England,  on  the  29th  January,  1836.  ^Setted  of 

Shortly  after  the  arrival  of  the  testator's  widow  and  chil-  ^en^i  Go- 

dren  in  England,  the  present  suit  was  instituted  on  their  be-  vernment, 

*    **  ,   .      .»  .  s*  *-*         •         r%         i    u    *       which  the  exe- 

half,  as  plaintiffs,  against  George  Gunning  Campbell,  for  Cator  took 

the  purpose  of  having  the  accounts  of  the  testator's  estate  8U°ry  ^  caU*" 

taken;  and  by  the  decree  made  at  the  hearing  of  the  cause,  JJ^^J    to 

on  the  7th  May,  1836,  it  was  referred  to  the  Master  to  take  certain  trustees, 

the  accounts,  and  the  defendant  was  decreed  to  pay  the  a  legacy  of  the 

balance  then  in  his  hands  into  the  Bank,  and  collect  and  ecju^a^unt 

get  in  the  residuary  personal  estate  of  the  testator  out-  ^t/^en^t*8: 

standing  in  India,  and  pay  the  same  into  the  Bank  to  the  the  notes  were 

j -j.     *ai_  assets  within 

Credit  01  tne  Cause.  the  meaning  of 

It  appeared,  from  the  Master's  general  report,  dated  thedccrce- 

•  -i  •  iirii         Discussion  as 

the  4tn  July,  1840,  that,  in  taking  the  accounts,  he  had  al-  to  the  conciu- 
lowed  the  defendant  to  retain  Indian  commission  at  the  dXTcot?tained 
rate  of  five  sicca  rupees  per  cent,  upon  the  whole  of  the  in#  thp  schedule 

*  *  *  of  accounts 

testator's  assets,  notwithstanding  that  a  considerable  por-  annexed  to  a 
tion  of  them  were  not  realized,  nor  the  produce  received,  porJ, 
until  after  the  defendant  had  left  India,  which  was  on  the 
3rd  March,  1833.     Exceptions  were  accordingly  taken  to 
that  report  by  the  plaintiffs,  which,  after  argument  before 

s  s2 
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1843.  the  Vice-chancellor  of  England,  in  July,  1842,  were  al- 
lowed, the  Court  referring  it  back  to  the  Master  to  review 
his  report,  with  a  declaration,  that,  in  making  an  allowance 
for  Indian  commission,  the  Master  was  only  to  make  such 
allowances  in  respect  of  the  assets  received  by  the  defend- 
ant, as  executor,  whilst  he  was  resident  in  India. 

In  pursuance  of  the  order  of  the  Vice-chancellor  of  Eng- 
land, the  Master  made  a  further  report,  whereby,  after 
stating  the  amount  of  the  defendant's  claim  for  commis- 
sion, which  was  founded  on  a  charge,  (supported  by  evi- 
dence), that,  by  the  laws  and  customs  of  India,  executors 
and  administrators  of  persons  dying  in  India  are  entitled 
to  an  allowance  or  commission  of  five  rupees  per  cent,  on 
all  sums  received  by  them,  or  for  which  they  are  charge- 
able in  their  accounts  of  assets,  without  distinction,  whether 
the  same  consists  of  money  or  securities  for  money,  he, 
the  Master,  certified,  that,  upon  consideration  of  such  claim, 
&c,  and  having  referred  to  the  declaration  in  the  order  of 
July,  1842,  he  was  of  opinion  that  the  defendant  was  en- 
titled only  to  commission  on  the  several  sums  of  money 
actually  collected  and  gotten  in  by  him,  or  by  any  person 
or  persons  by  his  order,  or  for  his  use,  whilst  he  was  resi- 
dent in  India. 

The  defendant  then  took  several  exceptions  to  the  last- 
mentioned  report,  which  exceptions  now  came  on  for  argu- 
ment. 

Mr.  Russell  and  Mr.  Glasse,  for  the  exceptions. 

Mr.  Swanston  and  Mr.  James,  for  the  report. 

The  first  exception  was  to  the  effect  that  the  Master  had 
not  certified  that  the  defendant  was  entitled  to  commission, 
at  the  rate  allowed  to  executors  of  persons  dying  in  India, 
on  24,000  rupees,  invested  in  securities  of  the  Bengal  Go- 
vernment. 

The  testator,  by  his  will,  directed  24,000  rupees  to  be 
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held  in  trust  by  his  executors  for  his  three  illegitimate        1843. 
children  named  in  the  will,  (who,  it  appeared,  were  by  a     Campbell 
native  woman),  in  equal  shares ;  but,  in  case  of  the  death  '» 

Caiiviell 

of  any  or  all  of  the  same  children  before  they  should  re- 
spectively attain  a  certain  age,  he  directed  that  the  share 
or  shares  of  the  child  or  children  so  dying  should  revert  to 
and  lapse  in  his  residuary  estate. 

After  the  death  of  the  testator,  the  defendant  took 
from  amongst  his  securities,  deposited  in  the  treasury  of 
Calcutta,  three  notes  of  the  Bengal  Government,  of  the 
value  of  8000  rupees  each.  Notes  of  this  description  are 
the  currency  of  the  country,  and  pass  from  hand  to  hand, 
unless  specially  endorsed.  The  defendant  did  not  convert 
the  three  notes  in  question  into  cash,  but  transferred  them, 
unendorsed,  to  the  Bengal  Orphan  Asylum,  in  satisfaction 
of  the  before-mentioned  legacy.  The  asylum  is  a  public 
institution,  sanctioned  by  the  government,  for  the  ward- 
ship, maintenance,  and  education  of  the  illegitimate  chil- 
dren of  European  officers  by  native  women.  On  the  death 
of  one  of  the  children  under  the  age  of  twenty-one,  and 
after  the  defendant  had  left  India,  one  of  the  Bengal  notes 
was  returned  to  him  by  the  society,  and  he  thereupon  in- 
vested the  produce  in  the  funds  of  this  country,  for  the 
benefit  of  the  residuary  legatees. 

The  Master  disallowed  the  claim  for  commission  on  the 
24,000  rupees  secured  by  the  notes,  on  the  ground,  as  it 
appeared,  that  the  securities  were  not  actually  converted 
into  cash  by  the  executor  while  resident  in  India. 

In  support  of  the  exception,  it  was  argued,  that  the  three 
notes  so  dealt  with  by*  the  defendant  were  assets  of  the 
testator  received  by  him  while  resident  in  India ;  and  that 
the  commission  claimed  by  the  defendant  was  payable  in 
respect  of  all  assets  received  by  an  executor  in  India, 
whether  in  the  shape  of  securities  or  cash :  Cockerell  v. 
Barber  {a). 

(a)  1  Sim.  23,  2  Russ.  585. 


Campbell. 
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1843.  For  the  report. — The  handing  over  these  notes  to  the 

£^^j  society  was  a  breach  of  trust  in  the  defendant,  and  is  dis- 
tinguishable from  the  case  of  a  private  bond  handed  over 
by  an  executor  to  a  creditor  in  discharge  of  a  debt.  Be- 
sides, no  assets  were  here  realized.  The  defendant  did  not 
endorse  the  notes,  and  it  is  doubtful  whether  they  are  pay- 
able to  bearer.  When  received  by  the  executor,  they  were 
not  assets,  but  only  the  symbols  of  assets ;  and  when  they 
were  transferred  to  the  society,  the  transfer  was  merely  a 
provisional  transfer,  and  not  an  absolute  conversion  into 
money.  When  one  of  the  children  died,  a  re-transfer  of 
one  of  the  notes  was  made  to  the  defendant,  modo  etformd 
in  which  he  had  made  the  transfer,  and  it  has  been  con* 
verted  since  he  left  India.  The  same  thing  may  occur  if 
either  of  the  other  children  die  under  age.  The  utmost 
that  the  defendant  can  claim  is  commission  on  16,000  ru- 
pees, if  the  other  children  attain  their  majority. 

The  Vice-chancellor. — It  has  already  been  decided 
in  this  Court,  by  the  Judge  by  whom  this  cause  was  ori- 
ginally heard,  that,  in  making  the  defendant  allowances  for 
Indian  commission,  the  Master  is  only  to  make  such  allow- 
ances for  assets  received  by  him  while  resident  in  India. 
That  decision,  for  every  purpose  of  this  cause,  I  consider 
as  binding  me.  I  read  it  as  involving  a  declaration,  that, 
in  respect  of  assets  received  in  India,  George  Gunning 
Campbell  is  entitled  to  receive  commission  at  the  rate  of 
5  per  cent. 

The  question,  therefore,  is,  whether  the  sum  of  24,000 
rupees  was  part  of  the  assets  received  by  George  Gun- 
ning Campbell,  as  executor,  while  resident  in  India.  It 
appears  that  the  testator  was  owner,  at  the  time  of  his 
death,  of  certain  promissory  notes  of  the  Government  of 
Bengal,  to  an  amount  of  many  thousand  rupees,  the  estate 
being  considered  (and  truly,  it  is  to  be  supposed)  as  solvent 
for  payment  of  all  the  legacies.  The  defendant,  Campbell, 
appears  to  have  taken  from  the  mass  of  the  promissory 
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notes  of  Bengal  of  the  testator,  deposited  in  the  Govern-         1843. 
ment  treasury  at  Calcutta,  promissory  notes  to  the  amount     Campbell 
of  24,000  rupees.     He  appears  to  have  so  taken  them  in  '• 

appropriation  and  discharge  of  certain  legacies  to  that 
amount,  given  to  the  three  illegitimate  children  of  the  tes- 
tator by  a  native  woman,  subject  to  a  limitation  over  in 
case  of  the  death  of  either  of  them  during  minority.  I 
must,  upon  the  whole  evidence  taken  together,  consider 
that  these  were  promissory  notes,  available,  as  soon  as  in 
the  executor's  hands,  for  every  purpose  of  the  administra- 
tion, as  cash.  In  truth,  he  did  appropriate  them  to  the 
discharge  of  these  legacies ;  but,  after  receiving  them  from 
the  treasury  of  Bengal,  he  might  have  changed  his  mind, 
and  appropriated  them  to  other  purposes  in  the  adminis- 
tration of  the  estate ;  they  being,  as  I  have  said,  for  every 
purpose  of  this  cause,  available  as  cash,  as  much  as  the 
Bank  of  England  notes  of  this  country,  and  perhaps  more 
so — being  more  in  the  nature  of  Exchequer  bills,  which  con- 
stitute a  debt  from  the  Government*  It  appears  to  me, 
therefore,  upon  every  fair  interpretation  of  the  term,  that 
the  notes  for  24,000  rupees  were  so  much  assets ;  and,  with 
deference  to  the  Master,  I  find  it  impossible  to  say  that 
this  taking  possession  of  them  by  the  executor  was  any 
thing  else  than  a  receipt  of  assets  to  that  amount. 

But  the  case  does  not  stop  there,  for  the  defendant  ac- 
tually applied  the  notes  in  question  in  discharge  of  the  le- 
gacies, by  handing  them,  according  to  the  custom  in  India, 
to  the  managers  of  the  Bengal  Orphan  Asylum,  who,  it  ap- 
pears, take  charge  of  infants  and  their  fortunes  to  a  cer- 
tain extent.  Whether  this  payment  was  strictly  regular 
or  not,  it  appears  that,  in  the  accounts  taken  in  this  suit, 
and  allowed  by  the  Court,  he  is  charged  with  the  sum  of 
rupees  so  received,  as  if  in  coin  and  not  in  paper.  So  he 
stands  charged.  He  also  appears  to  be  discharged  by  the 
payment  of  this  sum  to  the  institution.  That  must  be 
taken  to  be  a  good  discharge — the  sum  being  applied  in 
India  in  a  course  of  due  administration.     I  think,  there- 


Campbell. 
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1843.        fore,  that  I  cannot  hold  otherwise  than  I  have  said,  without 
Campbell      S^S  against  the  Vice-chancellors  order  and  the  case  of 
CockereU  v.  Barber. 

Exception  allowed. 

The  second  exception  proceeded  on  the  ground  that  the 
Master  had  not  allowed  the  defendant  the  like  commission 
upon  a  sum  of  42,900  rupees  invested  in  like  securities. 

The  reason  for  the  Master's  disallowance  of  this  claim 
appeared  to  be  similar  to  that  on  which  he  acted  in  the 
preceding  case,  viz.,  that,  although  the  securities  for  the 
42,900  rupees  were  possessed  by  the  defendant  while  he 
was  resident  in  India,  they  were  not  sold  or  converted  into 
cash  until  after  he  had  ceased  to  reside  there. 

It  was  stated  in  an  affidavit  of  the  defendant,  and  did  not 
appear  to  be  disputed,  that,  before  he  left  India,  he  took 
possession,  as  executor  of  the  testator,  of  nine  notes  of  the 
Bengal  Government,  to  the  amount  of  42,900  rupees,  which 
he  handed  over  to  certain  agents  of  the  name  of  Casement 
and  Battine,  who  received  interest  on  them  until  they  were 
sold  in  April,  1836.  The  Master  also,  by  his  report,  found 
that  the  amount  with  which  he  had  charged  the  defendant 
in  his  former  report  (on  which  he  had  allowed  5  per  cent, 
commission)  consisted  in  part  of  these  specific  securities. 
The  defendant,  however,  was  not,  by  either  of  the  reports 
or  the  schedules  to  them,  specifically  charged  with  the  re- 
ceipt of  the  notes,  although  the  schedules  to  the  former  re- 
port contained  charges  of  interest  on  them  until  April, 
1836.  The  only  charge  in  relation  to  the  principal  money 
comprised  in  these  securities  (and  which  also  related  to  the 
produce  of  some  additional  securities)  was  contained  in 
the  fourth  part  of  the  schedule  to  the  former  report,  and 
was  in  these  terms : — "  1836,  April  30. — Receipts  in  India 
by  Colonel  Casement  and  Colonel  Battine  for  Bills  sold 
S.  R.  51,135.  A.  4." 

In  support  of  the  exception,  it  was  argued  that  the  prin- 
ciples on  which  the  Court  had  disposed  of  the  former  ex- 
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ception  mast  apply  to  this ;  these  securities  having  been,         1843. 
as  soon  as  they  were  received  by  the  defendant,  available 
to  him  as  cash. 

For  the  Report. — The  defendant  stands  charged  in  the 
accounts  with  S.  B.  51,135.  A.  4,  on  the  30th  April,  1836, 
which  was  not  till  after  he  left  India.  He  is  charged  in 
no  other  manner  for  the  principal.  That  charge  has  not 
been  made  the  subject  of  exception,  and  is  conclusive 
against  him.  In  order  to  furnish  grounds  for  an  excep- 
tion of  this  nature,  he  should  have  been  charged  as  in  1833, 
and  for  the  notes.  [The  Vice-Chancellor. — Your  argument 
is,  that  the  date  and  form  of  the  account  exclude  the  no- 
tion that  he  became  chargeable  with  this  particular  amount 
at  an  earlier  period.] 

A  discussion  then  ensued  as  to  the  extent,  generally,  to 
which  a  defendant  is  bound  by  the  statement  of  dates  in 
the  schedule  of  a  Master's  report,  made  in  pursuance  of 
the  usual  decree  for  taking  the  accounts  of  a  testator's  es- 
tate ;  and  as  to  whether,  upon  a  reference  back  to  the  Mas- 
ter to  make  rests  and  compute  interest,  the  dates  annexed 
to  the  schedule  of  the  report  are  considered  conclusive  as 
to  time :  Seton  on  Decrees,  50,  247. 

The  Vice-Chancellor  said  that  this  demand  appeared 
to  him  to  have  the  character  of  harshness ;  nevertheless,  if 
it  was  legally  due,  it  would  be  the  duty  of  the  Court  to 
accede  to  it.  If  the  question  turned  entirely  upon  the  affi- 
davit, comparing  that  evidence  with  the  language  of  the 
order  of  the  Vice-chancellor  of  England,  he  should  be  un- 
der the  necessity  of  saying,  that  the  sum  in  question  was 
part  of  the  assets  received  by  the  defendant  while  resident 
in  India.  Upon  the  other  point,  however,  which  had  been 
argued,  he  should  give  his  opinion,  if  called  upon  to  do  so, 
on  a  future  day. 


Dec.Wh. 
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The  Vicb-Chancellok. — I  disposed  of  the  exceptions 
in  this  esse  at  Westminster,  during  the  last  term,  except 
as  to  one  point — as  to  the  question,  namely,  whether 
George  Gunning  Campbell  ought  to  be  allowed  the  com- 
mission claimed  by  him  upon  a  sum  which,  by  a  report 
confirmed,  appears  to  have  been  remitted  to  him,  and  either 
to  have  come  or  not  come  to  his  hands  while  resident  in 
India.    I  will  assume  that  it  did  come  to  his  hands  in  India. 

It  has  been  argued,  that  the  report,  confirmed  as  I  have 
said,  is  conclusive  upon  the  point,  at  least,  as  matters  now 
stand.  This  is  a  question  upon  which  I  do  not  find  it  ne- 
cessary to  pronounce  any  judgment.  I  have  been  favoured, 
however,  by  a  most  experienced  Master,  with  an  opinion 
as  to  the  conclusiveness  of  dates  in  the  schedules  to  a  re- 
port made  under  a  decree  in  an  administration  suit  of  the 
ordinary  kind,  which  may  be  thought  to  bear  upon  the  ar- 
gument.    It  is  thus : — 

It  is  the  practice  of  the  Masters,  in  their  schedules  of 
receipts  and  payments,  to  state  the  dates  of  such  receipts 
and  payments.  On  a  reference  back  to  the  Masters,  to 
ascertain  balances  and  compute  interest,  they  do  not  con- 
sider the  dates  as  stated  in  the  schedules  to  their  reports 
as  conclusively  proved,  but  only  as  proved  primd  facie;  and 
if  the  accuracy  of  those  dates  should  be  questioned,  they 
would  proceed  to  inquire  into  them  by  further  examination 
of  the  defendant,  or  by  evidence  produced  on  the  part  of 
plaintiff.  It  is  presumed  that  such  is  the  intention  of  the 
Court,  when  the  direction  to  the  Master  is  to  ascertain 
balances ;  and  that  when  the  Court  does  not  intend  this 
inquiry  to  be  gone  into,  the  reference  back  would  be  for 
the  Master  to  compute  interest  on  the  balances  appearing 
on  his  report,  and  the  schedules  thereto. 

This  opinion  is  confirmed  by  two  other  Masters. 

But,  however  this  may  be,  in  a  case  such  as  the  present 
it  seems  to  me,  assuming  the  point  to  be  open,  that  I  ought 
to  have  perfectly  satisfactory  evidence  of  the  incorrectness 
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of  the  schedule,  before  I  act  against  it.  There  is  not,  I  1843. 
think,  evidence  of  that  description  here,  and  I  think  it  right 
to  abide  by  the  schedule,  and  to  disallow  the  particular 
commission  now  in  question.  It  would  not,  in  my  judg- 
ment, be  consistent  with  a  due  regard*  to  all  the  circum- 
stances of  the  case,  either  to  send  it  upon  this  point  back 
to  the  Master,  or  to  keep  the  point  open. 

Exception  overruled. 


White  v.  Wood.  y0Vm  15M> 

X  HE  estate  of  the  defendant,  T.  Wood,  had  been  seques-  A  person  who 

,  had  refused  to 

tered.  pay  the  rent  of 

a  sequestered 
estate,  which  he 

Mr.  Fig  got  t,  for  the  plaintiff,  now  moved,  that  Henry  occupied  as  te- 

«  i  *    *  a*        ^  .        •"■*!         ii.i.     nant  to  tnc  M- 

Rogers,  the  tenant  of  the  estate,  might  be  ordered,  within  queatrators,  ex- 
seven  days  after  service  of  the  order,  to  pay  to  the  se-  Sdemnk^was 
questrators,  or  into  the  Bank,  with  the  privity  of  the  Ac-  ?eJ?rthfl^t 
countant-Oeneral,  the  sum  of  164/.  1*.  3d.,  admitted  by  his  costs  of  a 
Rogers  to  be  due  from  him  to  the  defendant  for  arrears  Squertrators? 
of  rent.     It  appeared  that  Rogers  had  offered  to  pay  the  ^Frfl™' 
amount  to  the  sequestrators  on  their  giving  him  indemnity,  money, 
which  they  had  declined  to  do. 

Mr.  Bird,  for  Rogers,  made  no  objection  to  the  payment 
of  the  money,  but  submitted,  that,  as  his  client  had  offered 
to  pay  the  money  on  indemnity,  he  ought  to  have  his  costs 
of  the  present  application  :  Wilson  v.  Metcalfe  (a). 

Mr.  Piggott,  in  reply. — In  the  case  cited,  the  defendant 
threatened  to  distrain  if  the  tenant  would  not  pay.  It  is 
clear  that  Rogers  ought  to  have  been  satisfied  with  the 
order  of  sequestration  as  a  sufficient  indemnity. 

(a)  1  Beav.  263. 
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1843.  The  Vice-chancellor. — Without   giving  a  positive 

opinion  on  the  point,  I  think  it  was  so  fairly  a  matter  of 
question,  whether  Sogers  could  have  safely  paid  the  money 
without  indemnity,  that  the  plaintiff  should  pay  the  costs 
of  the  present  motion. 


Dec.  12th.  Masters  v.  Barnes. 

in  an  adminis-   FbANCIS  KYLE  Y,  by  his  will,  dated  in  September,  1818, 
agaiost  Tsar-     bequeathed  all  his  personal  estate  to  his  friend,  Thomas 

kl^no *nero-'   ^e^  UP0n  trU8*  t0  aPP°rti°n>  Pay>  m&  aPply  ^6  8ame  M 

aary,  in  all        follows: — viz.  one  third  to  his  sister  Hannah  absolutely, 

before  the  Court  another  third  for  the  use  of  his  sisters,  Elizabeth,  Hannah, 

tive^thede^"  an<*  Mary  Ann  Barnes,  in  manner  in  the  will  mentioned, 

ceased  execu-     ^d  the  remaining  third  for  the  benefit  of  Mary  Ann 

Barnes  and  her  son  William  Barnes,  as  therein  also  men- 

1        tioned.    The  testator  appointed  the  said  Thomas  Byley  his 

executor;  and,  in  case  of  his  declining  the  executorship, 

he  appointed  his  sisters  Hannah  and  Mary  Ann,  and  the 

survivor  of  them,  his  executrixes  and  executrix. 

The  testator  died  soon  after  the  date  of  his  will,  leaving 
the  several  persons  named  therein  surviving  him.  Hannah 
afterwards  married  the  plaintiff  and  died;  whereupon  the 
plaintiff  took  out  letters  of  administration  of  her  personal 
estate.  Elizabeth  also  died,  having  bequeathed  her  interest 
to  her  nephew,  William  Barnes,  whom  she  appointed  her 
executor. 

The  testator's  will  was,  in  the  first  instance,  proved  by 
Thomas  Byley.  After  his  bankruptcy,  however,  it  was 
proved  by  Mary  Ann  Barnes,  as  the  surviving  substituted 
executrix  of  the  testator,  in  the  Consistory  Court  of  the 
Bishop  of  Lichfield  and  Coventry. 

The  bill  was  filed  against  Mary  Ann  Barnes  and  William 
Barnes.     It  prayed  that  the  trusts  of  the  will  might  be 


CA8ES    IN    CHANCERY.  617 

carried  into  execution,  and  the  rights  of  the  parties  inter- 
ested therein  declared,  and  for  the  usual  relief  in  an  admi- 
nistration suit. 

The  bill,  after  alleging  (which  was  denied  by  the  de- 
fendants) that  Thomas  Ryley  and  Mary  Ann  Barnes  took 
upon  themselves  jotft/Zy  the  execution  of  the  will,  contained 
the  following  allegations,  which  were  admitted  by  the  de- 
fendants : — That,  at  the  time  of  Thomas  Ryley's  bankruptcy, 
there  was  due  and  owing  from  him,  on  account  of  the  estate 
of  said  testator,  the  sum  of  269/.  18*.,  or  thereabouts;  that 
the  defendant  Mary  Ann  Barnes  duly  proved  the  amount  of 
the  said  debt  under  the  commission  against  Thomas  Ryley; 
that  several  dividends  had  been  declared  under  said  com- 
mission of  the  said  bankrupt's  estate;  that  some  time  ago 
a  final  dividend  was  declared  thereof,  and  that  all  the  divi- 
dends which  were  due  in  respect  of  the  said  debt  of  269/.  18*. 
were  duly  paid  to  the  said  Mary  Ann  Barnes;  that  the  said 
Thomas  Ryley  died  intestate,  shortly  after  the  date  of  the 
said  commission;  that  all  his  estate  was  duly  administered 
under  the  saidcomraission,  and  that  he  died  wholly  insolvent. 

The  bill  further  alleged,  what  was  neither  admitted  nor 
denied  by  the  answer,  that  no  letters  of  administration  of 
the  estate  and  effects  of  Thomas  Ryley  had  been  granted 
to  any  person  whatsoever,  and  that  he  had  no  legal  per- 
sonal representative. 

The  defendants,  by  their  answer,  alleged  that  sums  of 
money,  belonging  to  the  estate  of  the  testator  Francis  Ryley, 
were  mixed  up  by  the  said  Thomas  Ryley  with  other  monies 
not  belonging  to  the  estate  of  the  said  testator,  and  were 
invested  by  him  in  securities,  in  his  the  said  Thomas  Ryley*s 
own  name,  without  any  trust  thereof  being  declared,  and 
are  principally  still  so  outstanding.  And  the  defendants 
submitted,  that,  under  these  circumstances,  the  assignees 
of  Thomas  Ryley  were  necessary  parties  to  this  suit,  if  the 
same  should  be  proceeded  with. 

No  evidence  waa  entered  into  on  either  side. 
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1843.  Upon  the  cause  coining  on  for  hearing, 


Mr.  Met  calf,  for  the  defendants,  submitted,  that,  if  the 
cause  were  proceeded  with,  the  assignees  would  be  necessary 
parties.  If  the  administration  accounts  are  taken,  there 
will  be  no  party  present  to  represent  that  part  of  the  tes- 
tator's estate  which  is  alleged  by  the  answer  to  be  new 
outstanding  in  Thomas  Ryley's  name.  [The  Vice-Cha*- 
ceUor. — There  being  no  evidence,  the  question  is  very  much 
in  the  discretion  of  the  Court.]  Although  no  evidence 
has  been  entered  into,  there  are  sufficient  materials  in  the 
answer  for  the  Master  to  proceed  upon.  The  schedule  to 
the  answer  states  the  various  property  of  the  testator.  It 
includes  (though  it  must  be  admitted  that  the  mortgage 
deeds  are  not  in  Court)  a  mortgage  taken  in  the  name  of 
the  testator.  Now,  the  assignees  may  or  may  not  be  called 
upon  to  claim  that  mortgage;  it  would  be  convenient, 
therefore,  to  say  the  least,  to  bring  them  before  the  Court. 

Mr.  Ruusell  and  Mr.  Cockerell,  for  the  plaintiff,  con- 
tended  that  the  admissions  in  the  answer,  that  a  final  divi- 
dend had  been  received  under  the  bankruptcy  of  Thomas 
Byley,  and  that  he  had  died  wholly  insolvent,  rendered  it 
unnecessary  to  make  his  assignees  parties. 

The  Vice-chancellor,  in  the  course  of  the  argument, 
observed,  that,  in  cases  of  this  description,  the  question 
whether  a  person  must,  and  the  question  whether  he  may, 
be  made  a  party,  are  different.  There  was,  indeed,  a  case 
which  he  believed  had  gone  the  length  of  deciding  that 
where  a  bill  is  originally  filed  against  two  executors,  and 
one  dies,  a  new  bill  in  the  nature  of  a  bill  of  revivor,  or 
revivor  and  supplement,  cannot  be  brought  against  the 
personal  representative  of  the  pre-deceased  executor.  That 
was  a  strong  decision.  The  present,  however,  was  not  that! 
case.    This  was  the  case  of  a  bill  filed,  after  the  decease 


CASKS   IN  CHANCERY.  619 

of  one  executor,  against  the  surviving  executor,  and  his        1843. 
Honor  was  not  aware  of  any  authority  which  made  it  com- 
pulsory to  bring  before  the  Court  the  personal  representa- 
tive of  the  pre-deceased  executor  in  a  case  of  that  descrip- 
tion. 

It  was  observed  at  the  bar,  that,  if  the  decision  to  which 
the  Vice-Chancellor  had  referred  was  that  of  Phelps  v. 
Sproule  (a),  it  had  been  dissented  from  by  Lord  Brougham 
in  Holland  v.  Prior  (A). 

The  Vice-chancellor  then  referred  to  the  case  oi  Wil- 
liams v.  Williams  (c),  and  observed,  that  the  first  reason 
there  given  by  Lord  Hardwicke  for  having  the  representa- 
tive of  the  deceased  executor  before  the  Court  did  not  ap- 
ply here,  but  that,  from  the  subsequent  remarks  of  his 
Lordship,  it  might  seem  to  have  been  his  opinion,  that,  in 
all  cases,  the  personal  representative  of  the  deceased  exe- 
cutor should  be  before  the  Court. 

Mr.  Russell  suggested  that  the  observations  of  Lord 
Hardwicke  were  made  in  answer  to  the  argument  of  Mr. 
Wilbraham,  and  were  addressed  only  to  the  case  where  it 
is  sought  to  charge  the  estate  of  the  deceased  executor. 

The  Vice-Chancellor. — I  will  not  say  that  the  per- 
sonal representative  of  Thomas  Ryley  might  not  have  been 
made  a  party  to  this  suit ;  but  the  question  is,  whether,  in 
a  case  such  as  this,  the  plaintiff  is  compelled  to  make  the 
assignee  and  personal  representative  of  the  deceased  exe- 
cutor parties.  I  am  disposed  to  think,  that,  construing  Mr. 
Wilbraham' s  observations  in  connexion  with  those  of  Lord 
Hardwicke,  Mr.  RusselPs  interpretation  of  the  case  of  Wil- 
liams v.  Williams  is  right.     Upon  the  whole,  I  think  that  I 

(a)  4  Sim.  321.  (6)  1  Myl.  &  K.  237. 

(c)  9  Mod.  299. 
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may  venture  to  decide  that  the  plaintiff  is  not  compellable 
to  make  either  the  assignee  or  personal  representative  of 
Thomas  Ryley  a  party  to  this  suit.  Let  it  be  observed, 
however,  that  I  do  not  decide  this  on  the  authority  of  the 
case  in  4th  Simons.  I  give  no  opinion  upon  that  case  at 
all. 


Dec.  1th,  Sift. 

Account  be- 
tween tenant 
and  landlord 
under  a  hus- 
bandry lease. 


Eennington  v.  Houghton. 

JjY  an  indenture  of  lease,  dated  the  20th  January,  1840, 
and  made  between  the  defendant,  of  the  one  part,  and  the 
plaintiff,  of  the  other  part,  the  defendant,  in  consideration 
of  the  covenants  therein  contained  on  the  part  of  the  plain- 
tiff, &c,  demised  to  the  plaintiff,  his  executors,  adminis- 
trators, and  assigns,  a  certain  messuage,  and  862  acres  of 
land  in  the  parish  of  Wokingham  and  adjoining  parishes, 
with  the  appurtenances,  except  as  therein  mentioned,  to  have 
and  to  hold  said  premises  to  the  plaintiff,  his  executors,  ad- 
ministrators, and  assigns,  from  the  29th  day  of  September 
then  last  past,  for  the  term  of  twenty-one  years  thence  next 
ensuing,  (determinable  nevertheless,  at  the  option  of  the  de- 
fendant, as  to  the  messuage  and  adjoining  grounds,atthe  end 
of  the  first  fourteen  years  of  the  term),  at  the  rent  of  £500, 
payable  quarterly  on  the  UBual  quarter  days — the  first  of  the 
said  quarterly  payments  to  be  made  on  the  25th  day  of  De- 
cember then  next  ensuing.  The  indenture  contained  cove- 
nants on  the  part  of  the  plaintiff  for  payment  of  the  rent 
and  of  all  rates,  taxes,  &c.,  and  also  for  the  payment  of  the 
corn  rent,  payable  in  lieu  of  tithes ;  and  that  the  plaintiff, 
his  executors,  &c,  would,  within  the  first  three  years  of  the 
term  thereby  granted,  in  a  good  and  husbandry -like  man- 
ner, break  up  and  double  plough  at  least  300  acres  of  such 
parts  of  the  demised  lands  as  were  then  heath,  and  at  all 
times,  during  said  term  thereby  granted,  cultivate  and  im- 
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prove  the  said  lands  so  to  be  broken  up  as  aforesaid  in  a        1843. 
good  husbandry-like  manner ;  and  also  would,  at  his  or   kwwinoton 
their  own  costs  and  charges,  on  notice  being  given  to  him  or  "• 

them  as  therein  mentioned,  fetch  and  carry  the  lime  to  be 
provided  by  the  defendant,  and  lay  the  same  on  the  land, 
&c.,  and  would,  during  the  first  two  years  of  the  said  term, 
lay  out  and  invest  the  sum  of  £500  in  the  purchase  of 
bones  or  nitrate  of  soda,  and  at  his  or  their  own  costs  and 
charges,  fetch  and  carry,  and  lay  and  spread,  the  same  to, 
upon,  and  over  such  parts  of  the  demised  premises  as 
should  most  require  the  same.  And  the  defendant  thereby, 
for  himself,  his  heirs,  executors,  and  administrators,  cove- 
nanted with  the  plaintiff,  his  executors,  administrators,  and 
assigns,  (amongst  other  things),  that  he  the  defendant,  his 
heirs  or  assigns,  would,  within  the  first  two  years  of  the 
said  term,  lay  out  and  expend  in  the  improving  the  said 
demised  premises  the  sum  of  £2000,  to  be  paid  and  ap- 
plied in  manner  following,  (that  is  to  say),  the  sum  of  £600 
to  be  paid  to  the  plaintiff,  his  executors,  &c.,  for  breaking 
up  and  double  ploughing  the  heath  land  thereinbefore  co- 
venanted to  be  broken  up  and  ploughed  by  him  or  them 
as  aforesaid,  such  payment  to  be  made  by  equal  portions 
within  one  calendar  month  next  after  every  twenty  acres 
of  the  same  lands  should  be  so  broken  up  and  ploughed,  at 
the  rate  of  £2  sterling  per  acre;  the  sum  of  £400  to  be 
paid  for  lime  for  the  lands  which  should  be  so  broken  up 
as  aforesaid,  such  lime  to  be  provided  by  the  defendant, 
his  heirs  or  assigns,  within  the  distance  of  four  miles  from 
the  said  demised  premises ;  the  sum  of  £400  to  be  expended 
in  building  on  the  demised  premises,  (the  bricks  then  upon 
the  said  premises  being  used  and  taken  in  part  of  such  sum 
of  £400) ;  the  sum  of  £100  to  be  expended  in  under-drain- 
ing and  fencing;  and  £500  to  be  paid  to  plaintiff,  his  exe- 
cutors, &c,  in  respect  of  the  like  sum  thereinbefore  cove- 
nanted to  be  laid  out  and  expended  by  him  in  the  purchase 
of  bones  or  nitrate  of  soda  for  the  said  demised  premises; 
VOL.  II.  t  t  n,  c.  c. 
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1843.        such  last-mentioned  sum  to  be  paid  or  allowed  out  of  the 

Kbnkinotok    rent  V9^c^i  s^ould  become  payable  in  respect  of  the  said 

••  demised  premises,  on  reasonable  and  satisfactory  proof  being 

H  O  V  OBTOlf  • 

given  to  the  defendant,  his  heirs  or  assigns,  that  the  cove- 
nant lastly  thereinbefore  referred  to  had  been  duly  per- 
formed. The  lease  contained  a  proviso  for  re-entry  by  the 
landlord  and  determination  of  the  lease  under  various  cir- 
cumstances, and  amongst  others,  in  case  the  tenant  should 
at  any  time  during  the  demise  become  insolvent,  or  attempt 
to  take  the  benefit  of  any  act  passed  for  the  relief  of  insol- 
vent debtors,  or  in  case  any  extent,  execution,  or  other 
legal  process  should  be  issued  against  him,  by  virtue  of 
which  the  lease  should  be  liable  to  be  taken  or  disposed  of. 
Upon  the  treaty  for  this  lease  it  was  also  agreed  that 
the  plaintiff  should  take  the  stock  and  crop  upon  the  farm 
at  the  sum  of  £2000,  and  that,  to  secure  the  payment 
thereof,  he  should  execute  a  warrant  of  attorney,  upon 
.  which  judgment  should  be  entered  up  against  him,  at  the 
suit  of  the  defendant,  in  the  sum  of  £4000.  A  warrant  of 
attorney,  bearing  even  date  with  the  lease,  was  accordingly 
executed  by  the  plaintiff. 

The  plaintiff  entered  into  possession  under  the  lease,  and 
proceeded,  as  he  contended,  to  perform  the  covenants  in 
full.  According  to  the  allegations  in  the  bill,  he  laid  out 
£600  in  manure,  though  not  entirely  in  bones  and  nitrate 
of  soda,  there  being,  as  he  alleged,  an  understanding  be- 
tween him  and  the  defendant  that  other  manure  might  be 
used.  He  likewise  alleged  that  he  had  beaten  up  and 
double  ploughed  250  acres  of  heath  land;  that  he  had  ex- 
pended £129  in  under-draining  ;  that  he  had  carted  clay 
to  the  amount  of  £110;  that  he  had  paid  several  trades- 
men, for  work  done  and  materials  furnished  for  the  defend- 
ant, £58 ;  that  he  had  paid  to  one  Howes,  for  work  done 
for  the  defendant  in  respect  of  his  building  covenant,  about 
£262;  and  that  he  had  sold  and  delivered  to  the  defend- 
ant stock  to  the  amount  of  £285.   The  last  two  allegations 
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were  respectively  met  by  the  defendant  by  claims  of  set-        1843. 

off:  in  one  instance  by  means  of  drafts  for  £330,  the  ba-    kbwninoton 

lance  being  carried  to  the  draining  account ;  in  the  other  •• 

Houghton. 
instance  by  means  of  materials  furnished  to  the  plaintiff. 

The  previous  allegations  were  admitted  by  the  defendant, 
except  in  respect  of  the  amount  of  the  monies  expended 
and  the  number  of  acres  ploughed,  and  except  that  the  de- 
fendant denied  the  alleged  understanding  as  to  the  ma- 
nure, the  existence  of  which,  however,  was  proved  by  two 
witnesses  for  the  plaintiff. 

On  the  25th  January,  1841,  the  plaintiff  called  upon  the 
defendant,  and  stated  that  he  should  be  unable  to  continue 
the  farm  on  the  terms  upon  which  he  had  agreed  to  take 
it ;  upon  which  the  defendant,  according  to  his  own  admis- 
sion, said,  that,  if  the  plaintiff  would  chalk  or  lime  the  dou- 
ble ploughed  land,  he  would  allow  the  amount  of  one  year's 
rent  for  that  purpose.  The  plaintiff's  statement  of  this 
matter  was,  that  he  was  to  be  allowed  two  years'  rent,  no 
interest  on  the  £2000  during  that  time,  and  some  other 
advantages.  At  this  meeting  the  plaintiff  delivered  to  the 
defendant  an  account  of  his  expenditure  on  the  farm,  by 
which  a  balance  of  £522  appeared  due  to  the  plaintiff,  ex- 
clusive of  any  charge  for  manure  or  double  ploughing.  On 
receiving  the  account,  the  defendant,  though  he  did  not, 
as  he  said,  admit  its  accuracy,  yet,  according  to  his  own 
admission,  stated,  that  "  it  was  not  convenient  for  him  to 
pay  the  amount  thereof  until  the  plaintiff  paid  him  £500, 
part  of  the  £2000  agreed  to  be  paid  by  the  plaintiff  for 
the  stock." 

In  March  and  May,  1841,  the  defendant  paid  to  the 
plaintiff  three  several  sums  of  £100,  £30,  and  £100,  but, 
as  he  said,  "  on  account  generally,"  and  not  on  account  of 
the  alleged  balance  of  £522. 

On  the  14th  June,  1841,  the  plaintiff  delivered  to  the 
defendant  a  further  account  of  his  demands,  by  which  it 

t  t  2 
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1843.       appeared,  that,  after  giving  the  defendant  credit  for  £230, 
Ki'iwmoH  the  balance  against  him  was  £953,  exclusive  of  any  charge 
*-  for  manure.    On  this  occasion  the  plaintiff  stated,  that,  in 

consequence  of  his  crops  having  been  greatly  damaged,  and 
his  having  then  lately  experienced  other  losses,  he  was 
afraid  he  should  not  be  able  to  meet  his  engagements ;  and 
he  requested  the  defendant  to  pay  him  the  balance  of  the 
account  between  them,  in  order  to  enable  him  to  com- 
pound or  settle  with  his  creditors;  and  he  offered,  if  the 
defendant  would  pay  him  such  balance  for  such  purpose, 
to  give  up  the  farm  with  every  thing  upon  it,  in  satisfac- 
tion of  the  £2000  secured  by  warrant  of  attorney.  To 
this  proposal,  according  to  the  plaintiff's  representation  of 
the  case,  the  defendant  assented.  The  defendant,  how- 
ever, by  his  answer,  denied  such  assent,  but  admitted  that 
he  might  have  said  that  it  was  the  best  thing  the  plaintiff 
could  do,  and  that  he  also  proposed  or  assented  to  employ 
the  plaintiff  as  his  bailiff,  if  they  could  come  to  terms. 

On  the  15th  June,  1841,  the  plaintiff  being  pressed  for 
money  to  satisfy  an  attachment  in  the  Court  of  Chancery, 
again  applied  to  the  plaintiff  for  payment  of  the  £953,  the 
balance  of  the  account,  when  the  defendant  replied  that 
nothing  was  due  to  him.  After  some  angry  discussion  on 
that  and  subsequent  days,  the  following  arrangement,  as 
the  plaintiff  insisted,  was  made  between  the  parties — that 
the  plaintiff  should  go  to  France ;  that  the  defendant  should 
pay  certain  of  the  plaintiff's  creditors  in  full,  and  settle 
with  others,  and  also  dispose  of  the  matter  in  Chancery; 
that  the  defendant  should  secure  the  return  of  the  plaintiff 
from  France  in  three  weeks ;  that  the  plaintiff  should  theu 
go  back  to  the  farm  and  resume  the  tenancy,  and  that  the 
defendant  should  let  him  have  the  stock  and  other  articles 
on  the  farm  at  the  sheriff's  valuation,  and  provide  him  with 
money  to  go  on  with. 

On  the  18th  June,  1841,  and,  as  the  plaintiff  insisted,  in 
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pursuance  of  the  foregoing  arrangement,  the  defendant 
caused  judgment  to  be  signed  against  him  under  the  war- 
rant of  attorney,  and  on  the  same  day  issued  &fi.fa.  there- 
on upon  the  plaintiff's  goods,  under  which  he  received  from 
the  sheriff  £1788  after  payment  of  poundage.  On  the 
following  day,  in  further  pursuance,  as  the  plaintiff  alleged, 
of  the  same  arrangement,  the  defendant  distrained  the 
goods  on  the  plaintiff's  farm  for  £750,  as  for  arrears  of  rent 
for  a  year  and  a  half.  Immediately  after  the  distress  the 
plaintiff  signed  two  authorities  to  the  defendant's  solicitors, 
under  which  they  were  authorised  to  hold  the  distrained 
goods  beyond  the  five  days,  and  the  defendant  was  at  li- 
berty to  buy  the  stock  at  the  sheriff's  valuation.  On  the 
20th  June  the  plaintiff  went  to  Boulogne,  where  he  re- 
mained till  the  end  of  July.  He  never  returned  to  the  farm, 
but  about  the  time  of  his  return  to  England,  the  defend- 
ant took  possession  of  it. 

The  bill  alleged  that  the  execution  and  distress  upon  the 
plaintiff's  goods,  and  his  departure  into  France,  all  took 
place  in  pursuance  of  the  arrangement  which  has  been 
mentioned ;  that,  on  the  faith  of  that  arrangement,  the 
plaintiff  acquiesced  in  the  defendant's  proceedings,  and 
that,  in  fact,  by  the  terms  of  the  lease,  only  one  half-year's 
rent  was  due  at  the  time  of  the  distress,  against  which  the 
plaintiff  was  entitled  to  set  off  the  amount  laid  out  by  him 
on  the  farm ;  that,  nevertheless,  the  defendant,  in  breach 
of  the  arrangement,  never  saw  or  communicated  with  the 
plaintiff's  creditors,  and  never  intended  to  come  to  any  ar- 
rangement with  them.  The  bill  also  contained  various 
charges  relating  to  the  accounts  between  the  parties. 

The  bill  prayed,  that,  as  between  the  plaintiff  and  de- 
fendant, the  distress  and  execution,  and  the  proceedings 
thereunder,  might  be  declared  void  in  equity,  and  might 
be  set  aside,  and  that  the  sheriff's  assignment  to  the  de- 
fendant might  be  delivered  up  to  be  cancelled,  &c,  and 
that  the  defendant  might  be  decreed  to  put  the  plaintiff  in 
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1843.  possession  of  the  farm  and  premises  (a)  and  of  the  stock, 
X^HZ^m  a^d  that  an  account  might  be  taken  of  the  dealings  and 
v.  transactions  between  the  plaintiff  and  the  defendant  on  the 

footing  of  the  lease  and  of  the  agreements  subsequently 
come  to  between  the  parties,  and  for  an  injunction  to  re- 
strain the  defendant  from  selling  or  disposing  of  or  part- 
ing with  the  stock  and  crops,  and  from  taking  further  pro- 
ceedings against  the  plaintiff  on  the  judgment. 

The  defendant,  by  his  answer,  denied  that  any  such  ar- 
rangement as  that  contained  in  the  bill  had  ever  been  en- 
tered into.  He  submitted,  that  no  account  was  necessary, 
or  ought  to  be  entered  into  between  the  parties;  never- 
theless, he  was  ready  to  account  as  the  Court  should  direct, 
though,  if  an  account  were  taken,  he  submitted  that  it 
should  be  at  the  plaintiff's  expense. 

The  plaintiff  entered  into  evidence  principally  for  the 
purpose  of  shewing  that  the  farm  had  been  properly  culti- 
vated while  in  his  hands,  and  that  the  defendant  had,  on 
some  occasions,  expressed  strong  approbation  of  the  man- 
ner of  cultivation. 

The  cause  now  came  on  for  hearing. 

Mr.  Simpkinson  and  Mr.  Heathfield,  for  the  plaintiff. 

Mr.  Russell  and  Mr.  Hansard,  for  the  defendant. 

Upon  the  question  of  account  the  cases  of  Dinwiddie  v. 
Bailey  (A)  and  O'Connor  v.  Spaight  (c)  were  cited. 

The  Vice-Chancellor  observed  that  the  warrant  of 
attorney  and  judgment  not  having  been  successfully  im- 
peached, the  lease  had,  in  consequence  of  the  execution 
under  the  judgment  and  the  insolvency  of  the  plaintiff, 

(a)  As  to  the  jurisdiction  of  the  (6)  6  Ves.  136.  As  to  the  action  of 

Court  of  Chancery  in   decreeing  account  generally,  see  Baxter  v. 

possession  of  real  estate,  see   the  /Zoster,  5  New  Ca.  288;  2  Scott.  129. 

note  to  Vice  v.  Thomas,  4  Y.  Sc  C.  (c)  1  Sch.  &  L.  305. 
550. 
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been  determined,  and  therefore  he  should  decline  interfer-  1848. 
ing  with  the  possession  of  the  farm  or  the  stock,  and  should  kbnningto* 
dismiss  the  bill  so  far  as  it  sought  relief  in  those  respects.  Hou^TO 
His  Honor  then,  after  disposing  of  another  point  in  the 
cause,  proceeded  as  follows : — With  regard  to  the  account, 
this  is  a  case  most  unquestionably  of  cross  demands;  and, 
although  the  plaintiff  sues  as  a  pauper,  and  the  defendant 
professes — and,  I  dare  say,  sincerely  professes— an  inten- 
tion never  to  sue  the  plaintiff,  yet,  whether  the  plaintiff's 
circumstances  do  or  do  not,  as  it  is  possible  they  may, 
change,  the  defendant  may  at  any  time  alter  his  present 
intention,  and  sue  the  plaintiff.  Of  these  cross  demands 
there  is  a  plurality  on  both  sides.  Unquestionably  also 
on  one  side,  whether  tenable  or  not  tenable,  they  are 
numerous.  Whether  all  the  subjects  of  claim  on  either 
side  could  be  included  in  any  one  action,  is  at  least  doubt- 
ful. My  present  impression  is,  that,  unless  possibly  in  the 
almost  obsolete'  action  of  account,  the  probability  is,  that 
they  could  not  be  on  either  side  included  in  one  ac- 
tion. I  am  also  disposed  very  much  to  doubt  whether  all 
the  demands  on  either  side  could  be  made  the  subject  of 
set-off;  but,  however  these  points  may  be,  and  assuming, 
for  the  sake  of  argument,  that  the  demands  on  either  side 
could  all  be  included  in  one  action,  not  merely  of  account, 
and  that  the  counter-claims  on  the  other  side  could  be 
made  the  subject  of  set-off,  still  the  action  so  constituted 
would  be  one  which,  in  my  judgment,  could  not  with  con- 
venience and  efficiency  be  thoroughly  tried  at  Nisi  Prius; 
and  that  the  probable  consequence  of  an  action,  in  what- 
ever form,  between  these  parties,  involving  the  various 
matters  of  dispute  between  them,  would  be  a  reference 
at  Nisi  Prius  as  soon  as  the  case  had  been  opened. 

Now,  without  saying  whether  the  complication  in  this 
case  is  equal  to  the  complication  that  appears  to  have  ex- 
isted in  the  case  before  Lord  Rede* dale,  I  mean  the  case  of 
O'Connor  v.  Speight,  I  have  no  doubt  that  this  is  a  case 
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1843.         which  may  be  justly  described  as  having  some  degree  of 

Kenningtom   complication  in  it.    Then,  taking  Lord  Bedesdak  to  state 

„    ••  the  law  accurately,  as  he  generally  did,  what  do  we  find 

Houghton. 

him  say  ? — "  The  ground  on  which  I  think  that  this  is  a 

proper  case  for  equity,  is,  that  the  account  has  become 
so  complicated  that  a  Court  of  law  would  be  incompetent 
to  examine  it  upon  a  trial  at  Nisi  Prius  with  all  neces- 
sary accuracy,  and  it  could  only  appear  from  the  result  of 
the  account  that  the  rent  was  not  due.  This  is  a  prin- 
ciple on  which  Courts  of  equity  constantly  act,  by  taking 
cognizance  of  matters  which,  though  cognizable  at  law, 
are  yet  So  involved  with  a  complex  account,  that  it  can- 
not properly  be  taken  at  law,  and  until  the  result  of 
the  account,  the  justice  of  the  case  cannot  appear.  Mat- 
ter of  account  may,  indeed,  be  made  the  subject  of  an  ac- 
tion, but  an  account  of  this  sort  is  not  a  proper  subject  for 
this  mode  of  proceeding:  the  old  mode  of  proceeding  upon 
the  writ  of  account  shews  it;  the  only  judgment  was  that 
the  party  '  should  account/  and  then  the  account  was 
taken  by  the  auditor;  the  Court  never  went  into  it/9 — An 
observation,  perhaps,  that  has  not  always  been  sufficiently 
attended  to  by  those  who  have  complained  of  references  to 
Masters,  or  of  the  course  taken  at  Nisi  Prius  in  referring 
an  action  involving  disputed  accounts,  the  truth  being,  as  I 
conceive,  that  the  course  is,  as  near  as  circumstances  will 
permit,  that  which  the  old  form  of  proceeding  was,  under 
the  action  of  account  to  which  Lord  Redesdale  refers. 

Upon  the  whole  of  the  case,  considering  the  very  special 
nature  of  the  lease,  the  very  special  provisions  which  it 
contains,  and  the  various  other  matters  of  demand  and  ac- 
count between  these  parties,  I  think,  that,  as  this  is  a  case 
in  which  a  Court  of  equity  has  the  jurisdiction  to  decree  an 
account,  so  it  is  a  case  in  which  that  jurisdiction  ought 
to  be  exercised.  Besides,  it  is  to  be  considered  that  we 
are  now  at  the  hearing  of  the  cause,  after  the  cause  has 
been  in  Court  for  a  period  of  very  nearly  four  years ;  that 
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there  never  has  been  any  demurrer,  total  or  partial ;  and  in 
looking  into  the  pleadings  to  see  whether  an  objection  was 
taken  to  the  jurisdiction  analogous  to  a  demurrer,  I  have 
been  able  to  find  none;  but,  on  the  contrary,  I  do  find  that 
which,  without  any  great  stretch  of  construction,  may  be 
taken  to  be  a  submission  to  account  in  this  Court,  if  the 
Court  should  think  it  a  fit  case  in  which  to  decree  an  ac- 
count. For  these  reasons,  I  think  there  should  be  an  ac- 
count. 

It  is  a  remarkable  circumstance,  that  this  lease  contains 
a  provision  for  its  determination,  if  any  execution  should 
issue  against  the  tenant  upon  which  the  lease  should  be 
liable  to  be  taken;  and  contemporaneously  with  the  lease, 
a  warrant  of  attorney  is  given  to  the  landlord  by  the  tenant, 
which  enables  the  landlord  to  issue  execution  at  any  time, 
and  so  to  determine  the  lease;  and  this  in  a  case  where 
there  must  be  considerable  expenditure  on  the  part  of  the 
tenant,  in  which  be  is  necessarily  engaged  in  a  species  of 
speculation  on  the  farm.  Nor  is  this  the  only  provision  in 
this  lease  from  which  I  gather  that  the  interests  of  the 
landlord  were  closely  and  carefully  attended  to  upon  the 
occasion.  Many  acts  on  the  one  side  and  on  the  other 
were  to  be  done  within  the  first  two  years  of  the  term, 
including  expenditure  on  each  side,  as  I  read  the  lease, 
to  a  considerable  extent.  The  lease  is  executed  in  Janu- 
ary, 1840,  the  term  is  for  twenty-one  years,  reducible  only 
at  the  option  of  the  landlord  to  fourteen.  The  first  two, 
which  was  the  time  limited  for  the  completion  of  this  ex- 
penditure, would  expire  at  Michaelmas,  1841.  In  the  sum- 
mer of  1841,  steps  are  taken  to  eject  the  tenant,  after  all 
the  stock  and  effects  on  the  farm  have  been  taken.  All 
this  may  have  been  verj  proper.  I  give  no  opinion  upon 
it.  The  landlord  is  entitled  to  exercise  such  a  right  as 
his  contract  with  the  tenant  and  the  law  of  the  country 
give  him.  But,  coupling  with  these  facts  all  the  circum- 
stances of  conduct  on  each  side,  I  am  led  to  the  conclusion, 
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1843.        that  the  Court  does  not  know  the  whole  of  this  part  of  the 
Kentcinotow    ca8C*    ^n  ^e  whole,  there  is  so  much  complexity  bekmg- 
»•  ing  to  this  transaction,  that  I  think  it  right  to  add  to  the 

account  an  inquiry  under  what  circumstances  the  assign- 
ment by  the  sheriff,  and  the  valuation  of  the  property  in- 
cluded in  the  assignment,  were  made. 

Refer  it  to  the  Matter  to  take  an  account  of  all  the  just  claims  of 
either  party  against  the  other,  under  or  by  virtue  of  the  indenture  of 
lease,  and  of  all  the  other  dealings  and  transactions  between  the  parties, 
and  to  state  the  balance ;  and  in  taking  the  account,  the  Master  is  not  to 
charge  the  plaintiff  with  any  rent  subsequent  to  the  execution  by  the  she- 
riff of  the  assignment,  and  is  not  to  charge  either  party  with  any  breach 
of  covenant  subsequent  to  the  execution  by  the  sheriff  of  the  assignment, 
and  he  is  to  make  to  each  party  all  just  allowances.  Enquire  under  what 
circumstances  the  assignment  by  the  sheriff,  and  the  valuation  of  the  pro- 
perty included  in  the  assignment,  took  place.  The  Master  to  be  at  li- 
berty to  state  any  special  circumstances  with  respect  to  any  of  the  mat- 
ters. By  the  plaintiff's  consent,  let  the  defendant  be  at  liberty  to  cross- 
examine,  vivd  voce,  before  the  Master,  such  of  the  witnesses  already  ex- 
amined on  the  part  of  the  plaintiff  in  the  cause  as  the  defendant  may 
desire  so  to  cross-examine  ;  the  defendant  undertaking  to  produce  the 
witnesses  himself  for  his  own  cross-examination,  and  the  plaintiff  being 
at  liberty  to  re-examine  vivd  voce  the  witnesses  whom  the  defendant  shall 
so  elect  to  cross-examine.  Let  the  plaintiff  give  the  usual  undertaking  to 
account.  And  the  plaintiff  submitting  by  his  bill  to  pay  to  the  defendant 
what,  if  anything,  shall  be  found  due  on  taking  the  account  prayed  by 
the  bill,  reserve  the  consideration  of  what  shall  be  done  upon  that  sub- 
mission (a),  and  reserve  further  directions  and  costs. 


(a)  The  submission  to  account  was  not  reserved,  being  a  necessary 
part  of  every  such  decree. 
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1843. 

Hall  v.  Lack.  Nov.  25th. 

1.N  1840,  the  defendant  John  Lack  being  the  holder  of  Where  it  ap- 
a  pension  of  £1000  a  year,  as  a  superannuated  officer  of  auo^tionof  a 
the  Customs,  entered  into  a  treaty  with  the  plaintiff  Hall,  JfteSe^ 
through  the  medium  of  his  co-plaintiff  Phillott,  for  the  sale  co-plaintiffs  on 
of  the  pension  to  Hall.    The  purchase  did  not  take  place,  might  mate- 
but  by  an  indenture,  duly  executed  between  the  defendant  £fi«2"  oFtS? 
Lack  of  the  one  part,  and  the  plaintiffs  of  the  other  part,  5?™?' thc 
the  defendant,  in  consideration  of  certain  promissory  notes,  leave  to  amend 
to  the  amount  of  £5000,  therein  mentioned,  (which  the  bill  striking  out  the 
alleged  to  have  been  afterwards  duly  paid),  granted  to  the  S^jL^uin- 
plaintiff  Hall  an  annuity  of  £804  lbs.,  and  assigned  his  tiff> and  making 

.  him  a  defend - 

pension  to  the  plaintiffs,  upon  trust  for  securing  the  punc-  ant. 
tual  payment  of  the  annuity.  Previously  to  the  execution 
of  the  deed,  the  defendant  Lack  executed  a  power  of  attor- 
ney to  the  plaintiffs  to  receive  the  pension.  That  instru- 
ment, however,  was  never  delivered  to  the  plaintiffs,  but 
remained  in  the  office  of  the  Receiver-General  of  the  Customs. 

The  annuity  not  having  been  regularly  paid  pursuant  to  the 
indenture,  the  present  bill  was  filed  against  Lack  and  others 
for  the  purpose  of  making  it  effectual  against  the  pension. 

The  defendant  Lack,  by  his  answer,  stated,  that,  in  1839, 
being  in  want  of  money,  be  employed  the  plaintiff  Phillott, 
and  a  person  who  was  then  the  co-partner  of  Phillott,  to 
raise  money  for  him,  which  they  did  upon  exorbitant  terms, 
and  without  coming  to  any  account  with  him;  that  he,  the 
defendant,  never  received  any  consideration  for  the  annuity 
mentioned  in  the  bill,  except  the  re-purchase  of  two  former 
annuities,  at  the  respective  prices  of  £1100  and  £1200, 
and  that  if  any  further  sum  was  advanced  by  the  plaintiff 
Hall,  as  the  consideration  for  his  annuity,  of  which  the  de- 
fendant was  ignorant,  the  same  must  have  been  advanced 
by  him  to  Phillott  agd  his  partner,  and  Phillott  was  there- 
fore liable  to  account  to  him  for  the  sum  so  advanced. 
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1843.  In  consequence  of  this  answer,  a  motion  was  now  made, 

on  behalf  of  the  plaintiffs,  that  they  might  be  at  liberty  to 
amend  the  bill  by  striking  out  the  name  of  the  plaintiff 
Phillott,  and  making  him  a  defendant;  and  otherwise  to 
amend  the  bill  as  they  might  be  advised,  upon  the  plain- 
tiffs giving  security  to  the  defendants  for  their  costs 
already  incurred  in  this  cause,  to  be  approved  of  by  the 
Master,  and  paying  to  the  defendants  their  costs  of  this 
application,  to  be  taxed  by  the  taxing  Master. 

The  plaintiff  Hall,  by  his  affidavit,  stated,  that  the  seve- 
ral sums,  amounting  to  £5000,  mentioned  in  the  bill,  were 
actually  advanced  by  him  to  Phillott,  to  be  applied  to  the  de- 
fendant's use,  and  he  believed  that  they  had  been  so  applied. 
Phillott  also  stated,  by  his  affidavit,  that  they  had  been  so 
received  and  applied.  Both  deponents  swore,  that  they  did 
not,  previously  to  the  filing  of  the  bill,  suspect  or  believe 
that  the  consideration  for  the  annuity  would  be  disputed. 
And  the  plaintiff  Hall  stated,  that  he  was  advised  and  be- 
lieved, that,  in  case  Phillott  were  not  a  plaintiff,  he  should 
be  entitled  to  resist  the  taking  such  account,  as  suggested 
by  the  defendant,  and  that  it  was  necessary,  to  enable  him 
to  bring  his  case  fairly  before  the  Court,  that  Phillott  should 
be  made  a  defendant,  and  that  other  amendments  should 
be  made  in  the  bill,  to  meet  the  case  made  by  the  de- 
fendant. 

Mr.  Heathfieldy  for  the  motion,  said,  that,  unless  this  ap- 
plication were  granted,  the  ends  of  justice  might  be  de- 
feated. The  principles  on  which  motions  of  this  descrip- 
tion were  founded  were  laid  down  by  Lord  Cottenham  in 
the.  case  of  Attorney- General  v.  Cooper  (a). 

Mr.  Rolt,  contra,  contended  that,  according  to  the  bill, 

(a)    3  Myl.  &  Cr.  258.     See      Tappen  v. Norman,  11  Ves.  563; 
Mottevx  v.  Macreth,  I  Ves.  jun.f      Ready.  Treacher,  2  Keen,  317. 
142;  Lloydv.Makeam,  6  Ves.  145; 
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as  well  as  the  answer,  Phillott  acted  throughout  as  the         1843. 
agent  of  Hal],  and  not  merely  as  trustee. 

The  Vice-chancellor. — If  the  defendant  has  any  rights 
against  Hall  by  reason  of  the  agency  or  conduct  of  Phil- 
lott, those  rights  may  be  enforced  in  this  suit,  whatever  may 
be  done  upon  this  motion.  In  that  respect,  the  presence  or 
absence  of  Phillott  as  a  plaintiff  on  the  record  makes  no 
difference.  Phillott  was  agent,  and  became  trustee.  His 
agency  appears  in  the  bill  as  mere  matter  of  narrative. 
As  agent,  he  is  a  superfluous  and  unnecessary  plaintiff. 
He  happens  also  to  be  a  trustee.  In  that  character  he  is 
a  co-plaintiff  with  Hall,  whose  suit  alone  this  substantially 
is.  Whether  the  supposition  be  well  or  ill  founded,  it 
appears  that  the  rights  of  Hall  may  sustain  damage  by  rea- 
son of  the  mere  act  of  association  with  Phillott  on  the  re- 
cord. That  ought  not  to  be.  If,  independently  of  that 
observation,  any  prejudice  should  arise  to  the  rights  of  the 
defendant,  in  consequence  of  this  application  being  granted, 
that  defence  will  be  fully  open  to  him. 

Order  according  to  the  notice  of  motion,  unless  the  defendant  waive 
the  security  for  costs;  the  plaintiff  Hall  undertaking  to  amend,  and 
Phillott  undertaking  to  appear  and  answer  within  a  given  time.  The 
present  defendants  to  have  six  weeks*  time  to  answer  the  amended  bill. 
Reserve  the  consideration  of  all  other  costs  incurred,  or  to  be  incurred, 
in  consequence  of  this  application  or  of  the  amendment. 
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1843. 

Dec.  \Wi.  Attorney-General  v.  Higham. 

Testator  be-  IN  the  year  1801,  Henry  Duxbury,  being  seised  in  fee  of 

tohuf! eexei?°0  a  sma11  estate>  M&e*  Woodcock  Hill,  out  of  which  he  paid 

tors,  upon  trust  £19  a  year  to  the  master  of  a  school  at  Ribchester,  under 

that  they  should  " 

lay  out  and  in-  the  trusts  of  a  certain  will,  conveyed  the  premises,  subject 
in  the  public6  to  8U°h  annuity,  to  Richard  Higham  in  fee.  Richard 
suehother  se-  Higham  for  some  time  paid  the  annuity,  but  afterwards, 
curity,  or  in  in  1805,  ceased  to  do  so,  on  the  ground  that  such  payment 
ner  as  to  them'  was  void  under  the  Mortmain  Act. 

Sntfrin!"  Richard  Higham,  by  his  will,  dated  the  8th  November, 
terest,  and  pay  1817,  after  giving  various  pecuniary  legacies,  gave  and  be- 
produce  to  a  queathed  to  his  son  Joseph  Higham,  his  daughter  Emma 
pose!  OmTof  Mercer,  and  his  grandson  Joseph,  son  of  his  late  son  John, 
whotort  &e9  (wtom  he  made  executors  and  executrix  of  his  will),  their 
entire  manage-   executors,  administrators,  and  assigns,  the  sum  of  £500  of 

mentofthe  .  '  °     ' 

estate,  paid  the  lawful  English  money,  out  of  such  part  of  his  personal 
of  the  legacies  estate  &s  was  not,  or  might  not,  be  secured  by  mortgage  or 
butneither s°r'.  ot^er  charge  uP<>n  realty,  upon  trust,  that  they,  the  same 
cificaiiy  appro-    trustees  or  trustee  for  the  time  being,  should  lay  out  and 

priated  nor  in-     .  ...  „  *****  •       i  i  i-     *       i 

vested  £500  for  invest  the  same  principal  sum  of  £500  m  the  public  funds, 
pa!dC  interest,  °  or  *n  suc^  other  security  or  in  such  other  manner  as  to 
^wT'tiT  them  should  seem  expedient,  at  interest.  And  upon  fur- 
charity;  at  the  ther  trust,  that  they,  the  same  trustees  for  the  time  being, 
ceWing  interest  should  pay  and  apply  the  yearly  sum  of  £5  (part  of  the 
wryhnote°o?a"  dividends,  interest,  and  produce  to  arise  from  said  stocks, 
debtor  to  the  funds,  or  investment)  unto  Henry  Duxbury,  during  his 
in  good  credit,  life;  and  should,  either  annually  or  otherwise,  according  to 
was  ttaoniy6  the  discretion  of  them  his  same  trustees  for  the  time  being, 

fordaTmei*of  $*?  an(*  aPP'y  ***e  whole  °f  ^e  aforesaid  dividends,  or 
the  legacy.  The  other  produce  of  such  stocks,  funds,  or  other  investment 

executor  after- 
wards died.  On 

the  admission,  by  his  representatives,  that  he  had,  in  his  lifetime,  assented  to  the  payment  of  the 
legacy  to  himself,  as  trustee — Held,  that  his  estate  was  severally  answerable,  as  for  a  breach  of  trust. 

Evidence  of  admission  of  assets  by  payment  of  interest  on  a  legacy. 

Deed  set  out  in  a  defendant's  answer  made  evidence  for  the  plaintiff  generally. 


CASES   IN   CHANCERY.  685 

or  investments,  subject  to  the  said  yearly  sum  of  £5,  to  1843. 
charitable  uses  or  purposes  for  the  benefit  or  advantage  of 
such  poor  persons  residing  in  all  or  any  of  the  three  town- 
ships of  Bibchester,  Hothersall,  and  Dutton,  in  the  county 
of  Lancaster,  as  his  said  trustees  or  trustee  for  the  time 
being  should  think  proper;  and  the  same  charity  to  be  ad- 
ministered in  alms,  education  of  children,  or  in  such  other 
manner,  and  for  such  other  charitable  purposes,  within  all 
or  some  of  the  said  townships,  as  his  said  trustees  or  trus- 
tee for  the  time  being  should  think  expedient  and  proper; 
and  he  recommended  his  said  trustees  or  trustee  for  the 
time  being  to  consider  and  ascertain  the  probability  of 
establishing  a  school  for  educating  the  poor  children  resi- 
dent in  the  said  three  last-mentioned  townships  according 
to  the  Madras  system,  as  it  was  his  opinion,  that  the  said 
three  townships  would  derive  more  permanent  advantage 
from  the  said  legacy  or  sum  of  j£500  if  the  same  were  ap- 
plied to  the  furtherance  of  that  object,  than  if  it  were 
applied  in  any  other  manner.  Then  followed  a  clause  for 
the  appointment  of  new  trustees.  And  the  testator  be- 
queathed all  his  residuary  personal  estate,  after  payment 
of  the  said  trust  sum  of  £500  and  the  various  legacies 
thereinbefore  mentioned,  to  the  said  Joseph  Higham  his 
son,  Emma  Mercer,  and  Joseph  Higham  his  grandson,  on 
certain  trusts  as  to  one  half  thereof,  for  the  benefit  of  the 
said  Joseph  Higham  his  son,  and  as  to  the  other  half  there- 
of, for  the  benefit  of  the  children  of  James  Higham,  a  de- 
ceased son,  payable  at  their  respective  ages  of  twenty-five 
years. 

The  testator  died  in  January,  1818,  and  in  the  following 
August  his  will  was  proved  by  Joseph  Higham  his  son 
and  Emma  Mercer,  power  being  reserved  to  Joseph  Higham 
the  grandson,  who  was  then  an  infant,  to  prove  the  will. 
Joseph  Higham  the  son  took  upon  himself  the  active  exe- 
cution of  the  will,  and  paid  all  the  testator's  debts,  and, 
with  the  exception  of  the  charity  legacy,  all  the  legacies, 
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1843.  including  a  legacy  to  himself  of  £2120,  and  a  legacy  to 
Emma  Mercer  of  £1700.  No  fund  was  set  apart  by  him 
for  the  payment  of  the  charity  legacy,  but,  on  the  contrary, 
a  considerable  part  of  the  assets  of  the  testator  were  left 
outstanding;  in  particular,  a  promissory  note  for  £1100, 
due  from  one  Richard  Ward  to  the  testator,  in  respect  of 
which  only  interest  and  principal  to  the  amount  of  £500 
were  received  by  the  acting  executor.  Interest,  however, 
on  the  charity  legacy,  at  the  rate  of  4/,  10*.  per  cent,  per 
annum,  was  paid  to  the  schoolmaster,  John  Gregson,  by 
Joseph  Higham  the  son,  until  his  death,  which  took  place 
in  June,  1822.  His  executors  then  continued  the  pay- 
ment until  other  arrangements  were  made  for  that  purpose, 
as  after  mentioned. 

On  the  5th  January,  1824,  a  meeting  was  held  for  the 
purpose  of  considering  the  affairs  of  the  testator,  Richard 
Higham.  The  meeting  was  attended  by  the  executors  of 
Joseph  Higham  the  son,  Emma  Mercer,  and  Joseph 
Higham  the  grandson,  when  the  accounts  kept  of  the  tes- 
tator's estate  by  Joseph  Higham  the  son  were  produced 
by  his  executors  to  the  other  parties,  and  were  examined 
and  audited,  and  the  note  of  Richard  Ward,  together  with 
other  securities  of  the  testator,  was  delivered  to  Joseph 
Higham  the  grandson.  And  by  a  deed-poll,  bearing  date 
the  same  5th  January,  and  executed  by  Joseph  Higham 
the  grandson,  and  Emma  Mercer,  after  reciting  the  will 
of  Richard  Higham,  and  that,  after  his  decease,  it  had 
been  proved  by  all  his  executors,  and  reciting  the  death 
of  Richard  Higham,  and  that  Joseph  Higham  the  son 
had  in  his  lifetime,  with  the  approbation  of  his  co-exe- 
cutors, taken  upon  himself  the  chief  management  and 
execution  of  the  trusts  of  the  said  will,  and  that  he  had 
then  lately  departed  this  life,  having  by  will  appointed 
Alice  Higham,  Christopher  Hindle,  and  William  Eccles,  his 
executors;  and  reciting,  that  the  said  executors  had  pro- 
duced to  the  said  Emma  Mercer  and  Joseph  Higham  the 
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grandson,  all  the  accounts,  papers,  vouchers,  evidences,  1843. 
and  documents  in  their  custody,  touching  the  execution  of 
the  will  of  said  Richard  Higham  by  said  Joseph  Higham 
the  son,  and  that  those  accounts  had  been  duly  investi- 
gated and  examined  by  the  said  Emma  Mercer,  and  Joseph 
Higham  the  grandson,  and  had  been  finally  approved  of 
and  possessed  by  them ;  and  that  the  balance  found  due 
from  the  executors  of  the  said  Joseph  Higham  the  son, 
upon  the  same  accounts,  had  been  duly  paid,  it  was  wit- 
nessed that  they,  the  said  Emma  Mercer  and  Joseph 
Higham  the  grandson,  (so  far  as  they  could,  but  not  so  as 
to  charge  themselves  with  the  accounts  of  said  Joseph 
Higham  the  son),  released,  exonerated,  and  discharged 
the  said  Alice  Higham,  Christopher  Hindle,  and  William 
Eccles,  their  heirs,  executors,  and  administrators,  and  every 
of  them,  and  all  the  estate  and  effects  of  the  said  Joseph 
Higham  the  son,  of  and  from  all  actions  and  suits,  causes 
of  action  and  suit,  accounts,  transactions,  claims,  and  de- 
mands whatsoever,  which  against  the  said  Alice  Higham, 
Christopher  Hindle,  and  William  Eccles,  they,  the  said 
Emma  Mercer  and  Joseph  Higham  the  grandson,  then 
had,  or  could,  or  might  at  any  time  thereafter  have,  claim 
or  demand  on  account  of  the  said  will  of  Richard  Higham, 
or  any  thing  therein  contained,  antecedent  to  the  day  of 
the  date  of  that  indenture. 

After  the  execution  of  this  deed,  the  executors  of  Jo- 
seph Higham  the  son  took  no  farther  management  of 
Richard  Higham's  estate,  except  that  the  following  arrange- 
ment, relating  to  the  payment  of  the  schoolmaster,  which 
had  commenced  in  1823,  was  continued  till  about  the  year 
1826.  The  arrangement,  which  had  been  entered  into 
with  the  consent  and  by  the  orders  of  Emma  Mercer  and 
Joseph  Higham  the  grandson,  was,  that  Alice  Higham,  the 
widow  and  executrix  of  Joseph  Higham  the  son,  should 
supply  the  schoolmaster  with  groceries  and  shop  goods  to 
the  extent  of  the  interest  of  the  legacy  or  trust  fund  of  £500. 

VOL.  II.  u  u  n.  c.  c. 
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1843.  This  mode  of  payment  being  discontinued  in  January 

1826,  applications  were  made  to  Joseph  Higham  the  grand- 
son to  pay  the  schoolmaster's  salary.  He  at  first  refused 
so  to  do,  but  afterwards  yielded  to  the  application,  and 
paid  £20  per  annum  to  the  schoolmaster,  John  Gregson, 
from  the  year  1826,  to  the  year  1836,  when  Gregson  died. 

No  farther  payment  having  been  made  after  the  death 
of  Gregson,  an  information  and  bill  was  filed  (in  which  the 
present  schoolmaster  was  plaintiff)  against  Joseph  Higham 
the  grandson,  Emma  Mercer,  and  the  surviving  executor 
of  Joseph  Higham  the  son,  praying  that  the  trust  sum  of 
£500,  with  all  arrears  of  interest,  might  be  paid  into  Court 
by  the  defendants,  or  some  of  them,  and  might  be  invested 
for  the  benefit  of  the  charity;  that  new  trustees  might 
be  appointed,  and  that,  if  necessary,  all  proper  accounts 
might  be  taken  of  the  estate  of  Joseph  Higham  the  son. 

The  information  and  bill  charged,  that  Robert  Ward  was 
for  many  years  in  good  circumstances,  and  that  his  pro- 
missory note  might  have  been  enforced,  but  that  £500 
only  had  been  received  upon  it;  that  although  Joseph 
Higham  the  grandson  did  not  prove  the  will  of  Richard 
Higham,  until  the  year  1842,  yet  he  was  responsible  for 
what  ought  to  have  been  done  since  the  death  of  Richard 
Higham;  that  the  defendants,  or  some  of  them,  had  re- 
ceived and  had  admitted  the  receipt  of  assets  of  the  tes- 
tator, Richard  Higham,  for  the  payment  of  all  the  legacies 
in  full;  that  they  had,  in  the  hands  of  all  and  each  of  them, 
assets  of  the  said  testator  for  payment  of  the  £500,  and 
ought  to  have  paid  and  invested  the  same;  that,  in  parti- 
cular, Emma  Mercer  and  Joseph  Higham  had,  with  the 
consent  of  Joseph  Higham  the  grandson,  paid  their  own 
legacies  in  full,  and  that  after  Richard  Higham's  death, 
Joseph  Higham  the  grandson  had  divided  the  residuary 
estate  upon  the  trusts  of  the  will,  and  that  he  and  Emma 
Mercer  had  paid  one-half  of  the  residuary  estate  to  the 
executors  of  Joseph  Higham  the  son ;  that  the  executors 
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of  Richard  Higham  assented  to  the  said  bequest  of  £500  1843. 
to  them  as  such  trustees  as  aforesaid;  and  that  the  survivors 
of  them,  as  such  trustees,  and  the  executors  of  Joseph 
Higham  the  son,  as  deceased  trustee,  ought  to  be  declared 
severally  responsible  as  for  a  breach  of  trust  in  not  invest- 
ing the  same,  and  ought  severally  to  be  decreed  to  pay  the 
same;  and  that  the  executors  of  Joseph  the  son  had  re- 
ceived assets  of  the  deceased  trustee  Joseph  Higham,  come 
to  their  hands  for  the  purpose  of  the  aforesaid  payment. 

The  defendant  Joseph  Higham  the  grandson,  by  his 
answer,  stated!  that,  until  1842,  every  thing  which  he  had 
done  in  relation  of  the  estate  of  Richard  Higham  (including 
the  receipt  of  Ward's  note)  was  done  as  agent  for  the 
defendant  Emma  Mercer,  whose  son-in-law  he  was,  and  he 
submitted  that  his  payment  of  £20  a-year  for  the  school- 
master (for  which  payment  he  stated  that  he  had  been 
reimbursed  by  the  children  of  James  Higham,  out  of  cer- 
tain rents  of  which  he  was  a  trustee  for  them)  did  not 
amount  to  an  admission  of  assets  for  the  payment  of  the 
£500.  He  denied  any  other  receipt  of  assets,  or  that 
he  ever  acted  as  executor  till  he  proved  the  testator's  will 
in  1842 ;  and,  although  the  bill  alleged,  that,  on  the  occa- 
sion of  the  meeting  in  January,  1842,  a  balance  had  been 
paid  over  by  the  executors  of  Joseph  Higham  to  himself 
and  Emma  Mercer,  he  denied  that  such  was  in  fact  the 
case,  as  the  accounts  which  were  then  made  up  proceeded 
on  the  supposition  that  Ward's  note  was  valid  and  avail- 
able. He  stated  that  Ward's  note  was  drawn  upon  an 
improper  stamp,  and  that,  although  Ward  for  some  years 
after  the  year  1824  carried  on  business,  he  was  in  insol- 
vent circumstances,  and  that  it  would  have  been  useless  to 
have  sued  him  upon  the  note. 

The  defendant  Emma  Mercer,  by  her  answer,  corrobo- 
rated the  statements  of  the  last-named  defendant,  except 
that  she  stated  her  inability  to  give  a  reason  why  Ward 
had  not  been  sued  on  his  promissory  note. 

u  u2 
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1843.  The  defendants,  the  executors  of  Joseph  Highara  the 

son,  by  their  answer,  alleged  that  their  testator  had  been 
most  diligent  in  getting  in  the  property  of  Richard  Hig- 
ham ;  that,  during  their  testator's  lifetime,  Ward  was  a 
person  in  good  circumstances,  and  they  submitted  that  it 
was  competent  to  their  testator  to  allow  the  £500  to  re- 
main a  short  time  outstanding  on  the  same  security  on 
which  Richard  Higham  had  left  it.  They  admitted,  how- 
ever, that  no  appropriation  had  been  made  of  the  £500, 
because  all  Richard  Higham' s  estate  could  not  be  got  in 
in  their  testator's  lifetime.  They  admitted  the  charge  in 
the  information  and  bill,  that  their  testator  had  assented 
to  the  bequest  of  the  £500  to  himself  as  trustee ;  but  they 
submitted  that  he  had  been  guilty  of  no  breach  of  trust, 
for  it  did  not  appear  that  he  could  have  got  in  the  whole 
£1100 ;  that,  at  his  death,  his  character  as  trustee  ceased, 
and  did  not  devolve  to  them,  the  defendants;  and  that 
whatever  was  owing  from  him  at  his  death  to  the  estate  of 
Richard  Higham  was  a  mere  simple  contract  debt,  and  as 
such,  was  capable  of  being  barred  by  the  Statute  of  Limit- 
ations, and  they  claimed  the  benefit  of  the  statute  as  if 
they  had  pleaded  the  same  in  bar  of  the  information  and 
bill.  They  denied  assets  of  their  testator  for  payment  of 
the  legacy. 

The  cause  now  came  on  for  hearing. 

Mr.  Wigram  and  Mr.  Hull,  for  the  plaintiff. 

Mr.  Ruaaell  and  Mr.  Piggott,  for  the  defendants,  Joseph 
Higham  and  Emma  Mercer. 

Mr,  Swanston  and  Mr.  Shadwett,  for  the  defendants,  the 
executors  of  Joseph  Higham  the  son. 

In  support  of  the  case  against  the  defendants  Joseph ' 
Higham  the  son  and  Mrs.  Mercer,  certain  letters  were 
read  which  were  addressed  by  Higham,  with  the  consent  of 
Mrs.  Mercer,  to  the  incumbent  of  Ribchester,  in  the  months 
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of  October,  1836,  and  February,  1837.   They  we*e  written         1843. 
in  reference  to  the  appointment  of  the  new  master,  and 
contained  the  following  paragraphs : — 

The  mastership  of  the  school  at  Bibchester  being  now 
vacant,  I  think  it  a  good  opportunity  of  attempting  to  im- 
prove the  system  of  education  in  the  village.  We  have  no 
power  over  the  present  school,  or  its  master,  nor  do  I  know 
how  or  by  whom  he  is  appointed,  or  what  emoluments  are 
attached.  It  is  evident  that  £20  a  year  will  not  attract  a 
master  of  any  ability.  *  *  *  * 

We  do  not  intend  to  make  any  appropriation  at  present, 
or  without  your  knowledge.  The  money  may  be  dispensed 
either  in  clothing  or  education,  but  education  must  be 
more  desirable.        *  *  *  *      I  beg  to 

state  that  Mrs.  Mercer  and  myself  have  no  objections  to 
concur  in  the  appointment  made  of  a  schoolmaster ;  I  know 
Mr.  Bond,  &c.        *  *  *        I  purpose  being 

over  towards  the  latter  end  of  April,  and  will  make  arrange- 
ments for  the  payment  of  last  half-year,  and  also  for  the 
payment  of  the  future  half-years,  to  the  master,  on  his 
producing  a  certificate,  &c.        *  *  * 

After  these  letters  were  read,  the  plaintiffs  counsel,  with 
a  view  to  shew  that  the  defendant  Joseph  Higham  had,  as 
alleged  by  the  will,  taken  upon  himself  the  executorship 
in  January,  1824,  proceeded  to  read,  as  against  him,  the 
release  mentioned,  ante,  p.  636.  That  release  had  been  set 
out  in  the  answer  of  the  executors  of  Joseph  Higham  the 
son,  and  had  been  proved  in  the  cause  by  the  plaintiff 
under  an  order  for  that  purpose. 

It  was  objected  by  Mr.  Russell  that  the  point  was  not  in 
issue  on  the  pleadings,  whether  or  not  the  defendant  was 
made  liable  by  releasing  his  executor.  [The  Vice-Chan- 
cellor. — The  plaintiff  seeks  to  prove  an  admission  of  assets.] 

The  Vice-Chancellor. — The  allegation  in  the  bill  is, 
that  one  of  several  persons  appointed  executors,  who  proved 
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1843.  the  will,  but  not  till  long  after  the  others,  has  done  acts 
which  amount  to  an  admission  of  assets.  Of  the  acts  con- 
tended to  have  had  this  effect,  the  weight  and  value  must 
or  may  depend  principally  on  this  question — when  did 
Joseph  Higham  first  agree  to  take  upon  himself  the  cha- 
racter of  executor  ?  This  deed  is  produced  for  the  purpose 
of  shewing  when  he  first  took  upon  himself  that  character. 
The  question  of  admission  of  assets  is  distinctly  in  issue. 

The  cause  then  proceeded  on  the  merits. 

For  the  plaintiff — The  defendant  Higham  has  been  for 
years  holding  out  that  he  had  the  patronage  of  the  master- 
ship of  this  school.  He  has  also  for  ten  years  paid  interest 
on  this  legacy.  Can  he  now  be  allowed  to  avoid  the  con- 
sequences of  such  acts  ?  He  says,  indeed,  that  the  parties 
entitled  to  the  rents  of  the  real  estate  reimbursed  him ; 
but  he  never  intimated  to  them  that  it  was  unsafe  to  make 
those  payments :  they  have  been  relying  on  his  acts,  and 
he  cannot  now  throw  the  onus  upon  them.  Taking  into  con- 
sideration the  release,  the  letters,  and  the  payment  of  in- 
terest, he  must  be  considered  as  having  admitted  assets 
for  the  payment  of  this  legacy.  The  defendant  Mercer  has 
clearly  received  assets.  She  does  not  even  profess  to  say 
why  the  whole  of  the  money  due  on  Ward's  note  was  not 
enforced.  As  to  the  executors  of  Joseph  Higham  the  son, 
they  admit  that  their  testator  assented  to  the  bequest  of 
the  £500  legacy  to  him  as  trustee.  As  to  the  payment 
of  interest  on  a  legacy  being  a  sufficient  admission  of 
assets,  The  Corporation  of  Clergymen's  Sons  v.  Swainson  (a), 
Horseley  v.  Chaloner  (ft),  Attorney-General  v.  Chapman  (c), 
Whittle  v.  Henning  (rf),  and  Barnard  v.  Pumfrett  (e),  are  in 
point. 

(a)  1  Vez.  sen.  75.  (d)  2  Beav.  396. 

(b)  2  Vez.  sen.  83.  (e)  5  Myl.  &  Cr.  63. 

(c)  3  Beav.  255. 
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For  the  defendants  Joseph  Higham  the  grandson  and         1843. 
Emma  Mercer — The  bill  does  not  seek  to  charge  the  de-     a^gwi. 
fendants  as  having  personally  undertaken  to  pay  this  le-  v- 

gacy  in  consideration  of  benefits  received  under  the  will, 
but  on  the  ground  of  having  received  assets.  The  defend- 
ant Joseph,  however,  has  received  no  personalty,  and  the 
legacy  to  the  other  defendant  was  paid  by  the  transfer  of  a 
mortgage.  The  whole  of  the  personal  estate  applicable  to 
the  payment  of  this  legacy  was  retained  by  Joseph  Hig- 
ham the  son,  and  after  his  death  by  his  representatives, 
who  have  refused  to  pay  over  any  part.  Neither  of  these 
defendants  have  any  claim  upon  the  residue.  The  charge, 
therefore,  of  having  received  assets  for  the  purpose  of  this 
legacy  wholly  fails.  It  may  be  conceded  that,  in  law,  Joseph 
Higham  the  grandson  accepted  the  executorship  in  1824 ; 
but  that  is  immaterial,  if  his  subsequent  acts  did  not 
amount  to  an  admission  of  assets ;  and  it  cannot  be  said 
that  his  release  of  his  co-executor,  or  the  payment  of  the 
£20  per  annum,  in  the  manner  in  which  it  took  place, 
amounted  to  such  admission. 

For  the  defendants,  the  executors  of  Joseph  Higham  the 
son — The  personal  representatives  of  the  deceased  trustee, 
admitting  that  Joseph  Higham  the  son  was  a  trustee,  did 
not  become  trustees.  It  has  been  established  that,  as  be- 
tween the  parties  themselves,  the  agreement  was,  that  the 
surviving  executors  should  be  trustees  of  the  sum  in  ques- 
tion. Then,  is  the  charity  bound  by  that  agreement?  It 
is  not  a  case  of  excluding  the  trustees  of  a  charity  from 
their  rights.  They  have  had  the  benefit  of  the  legacy  from 
the  surviving  representatives  of  the  testator.  They  make 
no  demand  against  the  representatives  of  the  deceased 
trustee.  There  is  recognized  a  liability  in  the  surviving 
executors,  and  an  exemption  from  liability  in  respect  of  the 
deceased  trustee.  Acts  are  done  manifesting  that  this  was 
the  state  of  things.      [The  Vice-Chancellor. — Was  there 
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1843.  not  a  personal  liability  to  this  charity  on  the  part  of  old 
Joseph  Higham  at  the  time  of  his  death?]  Assuming 
that  he  was  a  trustee,  (though  the  mere  admission  by 
these  defendants  that  he  assented  to  a  conclusion  of  law 
will  hardly  raise  that  inference),  he  committed  no  breach 
of  trust.  The  proper  fund  for  the  payment  of  the  legacy, 
which  was  Ward's  note,  was  perfectly  safe  in  his  life- 
time, and  he  was  justified  in  leaving  it  on  that  security: 
Buxton  v.  Buxton  (a).  The  fund  was  lost  by  the  surviving 
executors,  who  might,  equally  with  the  deceased  executor, 
have  sued  Ward  for  the  remaining  £600.  They  have  re- 
leased his  estate.  Besides,  under  all  the  circumstances  of 
this  case,  the  Court  will  regard  the  lapse  of  time.  [The 
Vice-Chancellor  referred  to  Attorney- General  v.  Hunger- 
ford  (ft),  upon  the  question  whether  a  charity  is  barred  by 
lapse  of  time.]  Whether  the  statute  can  or  cannot  pro- 
perly be  pleaded  in  bar,  yet  lapse  of  time  is  an  impediment 
which  the  Court  will  regard;  and  this  is  not  a  case  of 
devastavit,  like  that  of  Knatchbull  v.  Fearnhead  (c),  but  one 
in  which  the  deceased  will  be  treated  as  a  simple  contract 
debtor  only:  Llewellyn  v.  Mackworth  (<J),  Cox  v.  Bate- 
man  (e),  Webster  v.  Webster  (/),  Porthck  v.  Gardner  (g). 

The  Vice-chancellor. — It  has  not  been  contended  for 
the  trustees  of  the  will  of  Richard  Higham  that  they  were 
authorised  to  invest  the  sum  of  £500  upon  a  security 
merely  personal.  On  that  point,  however,  it  is  not  neces- 
sary for  me  to  give  any  opinion,  because,  if  the  will  did 
authorise  an  investment  on  personal  security,  there  is  no 
evidence  to  satisfy  me,  that  either  by  appropriation  or 
otherwise  that  was  duly  done. 

The  testator  who  gave  this  charitable  legacy  died  in 

(a)  1  Myl.  &  Cr.  80.  (d)  Vin.  Abr.  Limitation  (T.) 

(6)  8  Bligh,  N.   S.,  437;  2  CI.  (e)  2  Vez.sen.  19. 

&  Fin.  357.  (/)  10  Ve8.  93. 

(r)  3  Myl.  &  Cr.  122.  {g)  1  Hare,  594. 
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January,  1 81 8.  His  will  was  proved  by  two  of  the  executors,  1843. 
Joseph  Higham  the  elder  and  Emma  Mercer,  in  August 
in  the  same  year.  Joseph  Higham  the  executor  lived 
to  June,  1822,  more  than  three  years  after  the  probate, 
and  more  than  four  years  after  the  death  of  the  testator. 
During  that  period,  if  he  was  not  the  sole,  he  was  the 
principal,  acting  executor  of  the  deceased.  It  appears  that 
he  dealt  with  the  assets  and  paid  himself  a  legacy  of  large 
amount,  which  possibly  he  had  a  right  to  receive,  consist- 
ently with  the  non-payment  of  the  charity  legacy.  The 
answer,  however,  of  his  executors  admits  that  he  did,  in  his 
lifetime,  assent  to  the  payment  of  the  charity  legacy  to 
himself  as  trustee,  and  it  is  all  but  admitted  at  the  bar  that 
this  was  equivalent  to  an  admission  of  assets.  Independ- 
ently of  that,  it  is  admitted  that  he  paid  interest  upon  the 
legacy  to  the  charity,  and  that,  if  a  breach  of  trust  was 
committed  by  him,  it  was  committed  against  the  charity. 
It  is  alleged,  on  the  part  of  those  who  represent  the  estate 
of  Joseph  Higham,  that,  although  interest  was  paid  upon  it, 
the  only  means  of  paying  the  charity  legacy  was  the  pro- 
missory note  of  Ward,  who  was  then  in  good  credit,  and 
paid  interest  while  Joseph  Higham,  the  deceased  executor, 
was  alive.  When  I  look  at  the  trusts  and  consider  what 
was  the  only  fund  upon  which  the  charity  had  to  rely, 
although  the  charity  required  a  permanent  investment, — 
when  I  consider  that  Joseph  Higham  lived  and  acted  as 
executor  of  his  testator  more  than  four  years  after  that 
testator's  death  and  three  years  after  the  probate  of  his 
will,  receiving  all  that  time  interest  from  his  debtor,  Mr. 
Ward,  and  paying  interest  on  the  legacy  to  the  charity, — I 
am  bound  to  come  to  the  conclusion,  that  he  acted  in  a 
manner  not  authorised  by  the  will,  that  he  committed  a 
breach  of  trust,  and  that  his  estate  was  to  that  extent 
indebted  to  the  charity  at  the  time  of  his  death. 

Declare  that  Joseph  Higham,  deceased,  was,  at  his  death,  severally 
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1843.  fob!*  personally  for  the  payment  of  the  sum  of  £500  given  to  the  charity, 

without  prejudice  to  the  question  whether,  at  the  time  of  his  death,  the 
defendants  Joseph  Higham  and  Emma  Mercer  were  or  were  not  per- 
sonally liable  for  the  same  at  that  time.  Reserve  that  question,  and  also 
the  question  whether  they  are  not  now  personally  liable  for  the  pay- 
ment of  the  legacy  of  £500,  and  interest  due  upon  it.  And,  by  con- 
sent of  the  defendants  Joseph  Higham  and  Emma  Mercer,  let  them  pay 
into  Court  the  sum  of  £600,  on  or  before  the  23rd  January ;  the  sum  of 
£500  to  be  laid  out  by  itself,  and  the  sum  of  £100  to  be  laid  out  by  itself; 
and  let  the  dividends  to  accrue  due  on  the  investment  of  the  £500  be  paid 
to  the  plaintiff  J.  H.  Bond,  as  schoolmaster,  till  further  order  ;  such  pay- 
ment to  be  without  prejudice  to  any  question  in  the  cause.  Take  an 
account  of  what  is  due  for  interest  on  the  legacy  of  £500,  without  pre- 
judice to  any  question  from  whom  it  is  due.  At  the  request  of  all  the 
defendants,  take  an  account  of  the  personal  estate  of  Richard  Higham 
received  by  the  defendants,  or  any  of  them,  or  by  any  person  or  persons 
by  their  or  either  of  their  order,  or  for  their  or  either  of  their  use,  and  of 
its  application.  Inquire  and  state,  whether  there  is  any,  and  if  any,  what 
part  of  the  personal  estate  of  Richard  Higham  outstanding;  and  whether 
the  debt  due  from  Richard  Ward  to  the  estate  of  Richard  Higham,  or  any 
and  what  part,  has  been  lost  or  is  irrecoverable ;  and  if  so,  under  what  cir- 
cumstances. At  the  like  request,  direct  the  ordinary  administration  ac- 
counts in  full  (in  a  creditor's  suit)  against  the  estate  of  Joseph  Higham, 
deceased.  Liberty  to  state  special  circumstances  as  to  Ward's  debt,  or  as 
to  any  other  matter.     Reserve  further  directions  and  costs. 

The  Vice-Chancellor,  after  pronouncing  these  minutes, 
observed,  that  his  present  impression  was,  and  counsel  were 
at  liberty  to  take  a  note  of  it,  that  the  defendants  Joseph 
Higham  and  Emma  Mercer  were  personally  liable  for  the 
legacy. 
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1843. 

Hanson*. Burton.  Dec  5th. 

JjIr.  ROGERS  moved  that  the  plaintiffs  may  be  at  liberty  Form  of  order 
to  examine  A.  B.,  C.  D.  &c., or  any  of  them,  as  witnesses,  vivd  mjnationTafter 

voce,  either  before  the  Master,  to  whom  this  cause  stands  decree,  of  wit- 
nesses woo 

referred,  or  before  the  examiner  or  commissioners  to  ex-  ^c  been  exa- 

,  mined  in  chief. 

amine  witnesses  in  this  cause  on  the  matters  of  the  accounts 
and  inquiries  directed  by  the  decree,  notwithstanding  they 
have  been  examined  in  chief;  such  examination  being  con- 
fined to  the  proof  of  exhibits  not  entered  in  the  said  decree 
or  decretal  order  dated  &c.,  or  matters  not  already  deposed 
to  by  the  witnesses  respectively. 

No  special  case  was  made  in  support  of  this  motion,  but 
notice  was  served  on  the  defendants. 

The  registrar  (a  gentleman  not  usually  attending  this 
Court)  expressing  some  doubt  whether  an  order  drawn  up 
in  the  terms  of  the  notice  of  motion  would  be  regular — 

The  Vice-chancellor  said  that  the  form  of  the  order 
in  the  terms  above  mentioned  had,  as  he  conceived,  been 
long  in  use. 


Phillips  v.  Evans.  Dec.  5th. 

JJAVID  JONES  being  seised  in  fee  of  an  undivided  Mortgage  deed 
moiety  of  a  freehold  estate  situate  in  the  county  of  Cardi-  j^mort^! 
gan  by  an  indenture  dated  the  10th  February,  1819,  mort-  ordered,  on  the 

application 

gaged  the  same  for  £400/.  to  David  Evans,  for  a  term  of  of  the  mortga- 
years.  David  Jones  afterwards  took  the  benefit  of  the  In-  duced°for\he°" 
solvent  Debtors'  Act,  and  by  an  indenture  dated  in  June,  *UTP™  of  *?: 

»  *  spectmg  an  in- 

1823,  his  effects  were  assigned  to  the  provisional  assignee  doreementon 

the  instrument. 

of  the  Insolvent  Debtors'  Court.    The  rents  of  the  whole      ^  **       ^ 
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1843.  property  were  received  by  David  Jones  the  younger,  and 
he  paid  interest  on  the  £400  to  the  mortgagee  during  his 
lifetime.  After  the  mortgagee's  death,  which  took  place 
in  November,  1825,  the  same  person  continued  to  pay  the 
interest  to  his  executors  until  the  year  1837,  when  they 
took  possession  of  the  mortgaged  premises. 

The  bill  was  filed  by  the  creditors'  assignee  of  the  insol- 
vent mortgagor  against  the  executors  of  the  mortgagee,  who 
were  also  devisees  of  his  estates,  paying  the  usual  accounts 
against  mortgagees  in  possession,  and  for  redemption. 

The  bill  charged  that  the  defendants  pretended  to  be 
entitled  to  a  further  charge  on  the  property  to  the  extent 
of  £300,  which  they  claimed  to  tack  to  their  original  debt ; 
but  that,  in  fact,  such  further  charge  was  created  subse- 
quently to  June,  1823,  and  when  the  mortgagee  had  full 
notice  of  the  insolvency  of  the  mortgagor,  and  that  such 
notice  would  appear  from  recitals  in  the  writing  of  further 
charge  and  from  the  date  thereof,  and  from  indorsements 
made  on  the  original  indenture,  and  otherwise  from  the 
production  of  the  said  indenture.  The  bill  also  contained 
the  usual  charge  as  to  the  possession  of  deeds,  papers,  and 
documents. 

The  defendants  by  their  answer  stated  their  belief  that 
Jones  the  mortgagor  failed  to  pay  the  principal  sum  of 
£400  to  Evans  on  the  day  of  payment  mentioned  in  the 
mortgage-deed,  and  that,  some  time  after  the  date  and 
execution  of  that  indenture,  he  applied  to  Evans  for  a  fur- 
ther advance  of  £300  on  the  security  of  the  mortgaged 
premises;  that  accordingly  Evans  advanced  that  further 
sum,  and  that,  to  secure  the  re-payment  of  it,  Jones  gave 
him  a  memorandum  in  writing  which  was  indorsed  on  the 
indenture  of  mortgage,  and  which  was  to  the  following 
effect,  that  is  to  say,  "  I  the  within-named  David  Jones  do 
hereby  acknowledge  to  have  received  of  and  from  the 
within-named  David  Evans  the  further  sum  of  £300  on 
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the  further  credit  and  security  of  the  premises  within  men-        1843. 
tioned.     Witness  my  hand  the  4th  day  of  September, 
1823." 

The  defendants  neither  admitted  nor  denied  the  charge 
of  notice  against  the  mortgagee  contained  in  the  bill,  but 
stated  their  ignorance  as  to  that  alleged  fact. 

Mr.  Romilly  and  Mr.  John  Adams,  for  the  plaintiff,  now 
moved  for  the  production  of  the  mortgage  deed. — The  in- 
ference to  be  drawn  from  the  charge  in  the  bill,  is,  that 
the  memorandum  of  farther  charge,  so  far  as  its  date  is 
concerned,  is  a  forgery.  The  plaintiff  therefore,  seeking  to 
set  aside  the  instrument  on  the  ground  of  fraud  apparent  on 
the  instrument  itself,  is  entitled  to  its  production,  although 
it  be  a  security  in  the  hands  of  a  mortgagee :  Kennedy 
v.  Green  (a),  Fencott  v.  Clarke  (b),  Ex  parte  Caldecott  (c), 
Pilkington  v.  Himsworth  (rf),  Neate  v.  Latimer  (e).  The 
judgment  of  Lord  Abinger  in  the  last-mentioned  case  is 
expressly  in  point.  The  plaintiff  is  also  entitled  to  the 
production  of  the  instrument,  on  the  ground  of  pleading. 
The  defendants,  by  their  answer,  do  not  simply  refer  to  the 
mortgage  deed,  as  in  Hardman  v.  Ellames  (/),  but  they 
profess  to  set  out  the  document,  as  in  Latimer  v.  Neate  (g)> 
and,  according  to  the  judgment  of  the  House  of  Lords  in 
that  case,  that  is  a  ground  for  ordering  its  production. 

Mr.  Shadwett,  contrh. — There  is  nothing  in  the  prayer 
of  this  bill  impeaching  the  indorsement:  the  prayer  is 
simply  to  redeem.  Nor  do  the  allegations  of  the  bill  di- 
rectly impeach  the  indorsement.  The  charge  in  the  bill 
is,  that  it  was  made  after  the  insolvency  of  the  mortgagor, 
as  would  appear  from  the  recitals  in  the  further  charge; 

(a)  6  Sim.  6.  (e)  2  You.  &  C.  257. 

(6)  Id.  8.  (/;  2  M.  &  K.  745. 

(c)  Mont.  55.  (g)  11  Bligh,  N.  S.,  112;  see 

(d)  1  You.&  C.  617,  p.  156.    See  also  Wig.  Diac.pl.  437. 


650  CASES    IN   CHANCERY. 

1843.  but  the  answer  in  effect  denies  that  there  are  any  recitals. 
At  all  events,  the  plaintiffs  are  not  entitled  to  examine  the 
original  mortgage  deed. 

The  Vice-Chancellor. — This  is  a  bill  filed  to  redeem  a 
mortgage,  and  it  is  not  disputed  that  the  only  question  is 
what  amount  the  plaintiff  is  to  pay,  which  depends  on  the 
contents  of  the  indorsement  on  the  mortgage  deed,  and 
the  time  when  the  indorsement  was  executed.  The  de- 
fendant sets  out  the  instrument,  which  appears  to  be  ex- 
pressed in  the  first  person,  and  to  be  contained  in  a  few 
lines,  which,  he  says,  are  the  effect  of  that  instrument. 
Considering  the  manner  in  which  the  document  is  set  out, 
the  nature  of  the  suit,  and  the  circumstances  relating  to 
the  insolvency  of  the  mortgagor,  including  the  date  of  the 
indorsement,  I  think  that  this  is  a  case  in  which  the  plain- 
tiff should  see  the  indorsement. 

Let  the  indorsement  {and  other  documents)  be  inspected  at  the  office 
of  the  defendant's  solicitor,  and  let  them  be  produced  before  the  examiner 
or  commissioner,  and  let  them  be  in  Court  at  the  hearing  of  the  cause  ; 
and  let  the  motion  in  all  other  respects  stand  over  with  liberty  to  apply : 
the  motion  not  to  be  prejudiced  by  any  future  amendment  of  the  bill. 
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1843. 

Beales  v.  Spencer.  j^€C%  13/^ 

JjY  the  settlement  made  previously  to  a  marriage,  it  In  a  suit  filed 
was  agreed  that  a  sum  of  £3675  Bank  New  £4  per  Cent.  0f  a  buSE^T 
Annuities  should  be  held  by  the  trustees  upon  trust  during  J^tew^f  the 
the  joint  lives  of  the  husband  and  wife,  to  pay  the  divi-  bankrupt's 

*  ,  mamage  settle- 

dends,  interest,  and  annual  produce  thereof  unto,  or  other-  ment,  and  the 
wise  authorise  and  empower  the  wife  and  her  assigns  to  bankrupt,  for 
receive  and  take  the  same  to  and  for  her  and  their  own  ^LP™P°8?J°f 

recovering  tne 

use  and  benefit :  and  in  case  the  wife  should  survive  the  fond*  subject  to 

the  wife's 
husband,  upon  trust  to  assign  and  transfer  the  stock  to  equity,  a  decree 

the  wife  for  her  absolute  use;  but  in  case  the  husband  th^ hearing  of 
should  survive  the  wife,  then  to  pav  the  interest  and  divi-  the  cause,  (the 

'  r  •  t  husband  being 

dends  to  him  or  his  assigns  for  his  life,  and  after  his  de-  absent  from  the 
cease  to  hold  the  capital  in  trust  for  such  person  or  persons  which  it  was 
as  the  wife  should,  notwithstanding  her  coverture,  by  deed  j^J^to  ap! 
or  will  appoint,  and  in  default  of  such  appointment,  for  the  PTOVe  of  a  Pro- 

.  -  ,  ,         .  per  settlement 

children  of  the  marriage,  for  such  interests  as  therein  men-  for  the  wife, 
tioned,  and  in  default  of  children  taking  vested  interests  coding  j^Xr 
under  the  settlement,  in  trust  for  the  husband  absolutely.  {Erttodirec- 
The  husband  having  become  bankrupt,  the  present  bill  tions,  the 

_,-._.  .  .  _  -i.i        Court  declined 

was  filed  by  his  assignees  against  the  trustees  and  the  to  proceed  in 
wife,  without  making  the  husband  a  party,  for  the  purpose  *he  hu^bimd^ 
of  recovering  the  fund,  subject  to  the  wife's  equity.    The     a  trust  for  the 
wife,  by  her  answer,  claimed  to  receive  the  interest  and  ™£  benefit'ST 
dividends  during  the  joint  lives  of  her  husband  and  herself  ?ot  a  truB\ • for 

°  rf  her  separate 

to  her  separate  use.   The  cause  came  on  for  hearing  before  use. 
another  branch  of  the  Court,  when  this  claim  was  decided 
against  her,  and  it  was  referred  to  the  Master  to  inquire 
what  would  be  a  proper  sum  to  allow  the  wife,  and  to  ap- 
prove of  a  settlement. 

The  cause  coming  on  for  hearing  for  further  directions, 
the  Vice-CJiancellor  objected  to  hear  the  cause,  on  the 
ground  that  the  husband  was  not  a  party  to  the  record. 
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Mr.  Beales,  for  the  plaintiffs,  cited  Duke  of  Chandos  v. 
Talbot  (a),  and  Thorold  v.  Hay  (&). 

Mr.  Terrell,  for  the  trustees,  and  Mr.  Taylor,  for  the 
wife,  expressed  their  consent  on  the  part  of  those  respective 
parties,  and  also  on  the  part  of  the  husband,  that  the  cause 
should  proceed,  if  possible. 


The  Vice-Chancellob,  after  observing  that  in  the 
Duke  of  Chandos  v.  Talbot  the  husband  was  a  party  to  the 
record,  said,  that  there  were  no  materials  in  the  suit,  as  at 
present  constituted,  to  enable  him  to  make  a  binding  de- 
cree on  the  wife.  His  Honor,  however,  suggested  that  the 
husband  might  be  brought  before  the  Court  by  a  supple- 
mental bill,  filed  against  him  by  the  wife,  by  her  next 
friend.  If  that  were  done,  he  would  exercise  his  judgment 
as  to  the  propriety  of  the  settlement. 


(a)  2  P.  W.  371. 


(*)  1  Dick.  410. 


Morrison  v.  Morrison. 

A.  testator's  will  contained  the  following  clause : — "  I  give 
and  bequeath  unto  my  said  trustees,  their  executors,  ad- 
ministrators and  assigns,  my  shares  or  stock  in  the  Com- 
mercial Bank  of  Edinburgh,  upon  trust,  to  pay  a  moiety  of 
the  interest,  dividends,  and  annual  proceeds  arising  from 
my  said  shares  or  stock,  unto  my  daughter,  Euphemia,  for 

his  death,  or 

should  become  such  afterwards,  bat  during  her  widowhood  only ;  and  gave  the  income  during 
the  coverture  of  E.  to  P.  He  also  gave  P.  £800,  in  case  E.  should  become  a  widow,  in  lieu 
of  the  income  of  the  shares.  By  a  codicil,  the  testator  revoked  the  gift  of  this  income,  and 
gave  a  portion  of  the  income  to  E.  for  life,  whether  she  were  a  widow  at  the  time  of  his  death 
or  not,  or  should  become  such  afterwards  or  not.  At  the  time  of  the  testator's  death,  £.  was 
under  coverture :— Hel d,  that  P.  was  not  entitled  to  the  £800  at  the  death  of  the  testator, 
and  would  become  entitled  only  in  the  event  of  E.  becoming  a  widow. 


Dee.  Wth. 

A  testator,  by 
his  will,  gave 
the  income  of 
shares  in  a 
bank  to  E.,  a 
married 

woman,  for  life, 
provided  she 
were  a  widow 
at  the  time  of 
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the  term  of  her  natural  lite, provided  she  shall  be  a  widow  at  1843. 
the  time  of  my  death,  or  shall  become  such  afterwards,  in  which 
latter  case  she  is  to  be  entitled  thereto,  for  such  time  only 
as  she  shall  be  and  continue  a  widow;  but  in  case  my 
daughter  Euphemia  shall  be  under  coverture,  then  my  will  is, 
that  the  said  last-mentioned  moiety  shall  be  paid  to  my  son, 
Peter  Morrison,  for  such  part  of  the  natural  life  of  my  said 
daughter  Euphemia  as  she  shall  be  under  coverture  afore* 
said"  The  testator  then  gave  the  other  moiety  of  the 
interest,  dividends,  and  annual  proceeds  of  the  shares  to 
another  daughter  for  life,  and,  subject  as  aforesaid,  gave 
the  shares  to  his  son  Peter  absolutely.  The  testator  gave 
the  residue  of  his  estate  to  be  divided  equally  between  his 
sons  Peter  and  William.  "Except,  in  case  my  said  daughter 
Euphemia  shall  become  a  widow,  that  my  said  son,  Peter 
Morrison,  shall  have  out  of  such  residue  the  sum  of  £800 
more  than  my  son  William,  in  lieu  of  the  half  of  the  dividends 
arising  from  my  shares  in  the  Commercial  Bank  of  Scotland, 
to  which,  in  the  event  aforesaid,  he  would  have  become 
entitled." 

By  a  codicil  to  his  will,  the  testator,  after  reciting  the 
above  bequest  of  the  shares,  revoked  it,  and  declared  that 
his  trustees  should  stand  possessed  of  the  said  shares  upon 
trust  to  pay  one-fourth  part  of  the  dividends  unto  his 
daughter  Euphemia  for  the  term  of  her  natural  life,  whe- 
ther she  should  be  a  widow  or  not  at  the  time  of  his  decease, 
and  also  whether  she,  being  then  a  widow,  should  continue 
such  or  no.  He  gave  the  other  three-fourths  of  the  income 
to  his  other  daughter,  and,  subject  as  aforesaid,  gave  the 
said  shares  to  his  said  son  Peter  absolutely.  And  he  de- 
clared that  he  did  thereby  ratify  and  confirm  his  said  will 
in  all  respects,  except  where  the  same  had  been  altered  as 
aforesaid. 

Euphemia,  the  testator's  daughter,  was  under  coverture 
at  the  death  of  the  testator. 

The  suit  was  instituted  for  the  administration  of  the 
VOL.  II.  xx  n.  c.  c. 
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1843.  testator's  estate,  and  one  of  the  questions  raised  was, 
whether  Peter  was  immediately  entitled  to  the  £800,  or 
whether  his  interest  in  it  was  contingent  on  Euphemia's 
becoming  a  widow. 

Mr.  Lewin,  for  the  testator's  son  Peter. — The  codicil 
does  not  alter  the  will,  except  as  to  the  particular  part  of 
the  will  which  is  recited.  The  question  then  is,  what  is  the 
substantial  condition  on  which  the  testator  meant  to  give 
the  £800  to  Peter  ?  Which  is  to  be  considered  the  main 
event  on  which  he  was  to  receive  that  sum — the  daughter's 
becoming  a  widow,  or  his  loss  of  the  dividends  ?  If  the 
former,  the  consequence  may  be,  that  Peter  may  receive 
neither  the  dividends  nor  the  £800;  if  the  latter,  the  tes- 
tator's object  of  providing  for  Peter  is  fulfilled.  The  words 
"  in  case  my  said  daughter  shall  become  a  widow  "  are  only 
descriptive  of  the  loss  of  the  dividends  in  a  certain  event. 
They  must  be  read  as  if  included  in  a  parenthesis.  Where 
the  general  intention  of  a  testator  is  plain,  the  Court  will 
rectify  the  language  of  the  will  in  order  to  execute  that  gene- 
ral intention :  Milner  v.  Milner  (a),  Matthews  v.  Maude  (A), 
Trevor  v.  Trevor  {c),  Lord  Carrington  v.  Payne  {d). 

Mr.  Koe,  Mr.  Cooper ,  and  Mr.  W.  Rudall,  appeared  for 
other  parties. 

The  Vice-Chanceixor. — The  question  which  has  been 
very  ingeniously  argued  is,  whether  I  can  say  that  the 
£800  is  to  be  considered  as  immediately  due,  because  that 
in  lieu  of  which  it  was  given,  and  which  was  only  contin- 
gently to  be  taken  away,  is,  by  other  means,  taken  away. 
If  the  circumstances  of  the  case  as  they  now  stand  had 
been  brought  to  the  testator's  mind,  he  might  have  pro- 


(a)  1  Vez.  sen.  106.  (c)  5  Russ.  24. 

(&)  1  Rubs.  &  Myl.  397.  (d)  5  Ves.  404. 
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vided  for  them ;  but  he  has  not  done  so.     There  is  consi-         1843. 

derable  obscurity  in  the  provisions  of  the  will,  and  I  think     mq"^^ 

that  I  should  lose  myself  in  conjecture  if  I  departed  from  «• 

,,,.,,,.,,  .  .    _  *  Morrison. 

the  strict  and  literal  construction  of  the  words.    I  must 

hold  that  the  son  Peter  is  not  entitled  to  the  £800  imme- 
diately, but  that  he  is  entitled  to  a  contingent  addition 
of  £800  to  his  share  of  the  residue  in  the  event  of  the 
daughter  becoming  a  widow. 


Perry  w.  Walker.  j)eCm  22nd. 

x  HE  petitioner,  who  was  also  the  plaintiff  in  the  cause,  The  plaintiff 

filed  his  bill  in  formd  pauperis,  in  the  year  1836,  and  ob-  ^^Xd 

tained  the  usual  order  assigning  to  him  a  counsel  and  Six  h*da^ds^un" 

Clerk.     He  also,  before  and  at  the  time  of  the  decree,  and  Clerk  assigned 

since  in  the  Registrar's  and  Master's  offices,  employed  a  had  also,  before 

solicitor,  who  did  not  appear  to  have  been  changed  by  him  ™th^  decree* 

or  discharged  by  the  Court.     His  present  petition,  how-  and  since  m  the 

ever,  in  support  of  which  he  appeared  in  person,  had  not  Master's 

been  signed  or  presented  by  a  solicitor.  ployed  a  solici- 

tor, who  did 
not  appear  to 

Mr.  Wright,  for  the  respondent,  contended,  that  the  pe-  have  been 
titioner,  having  employed  a  solicitor,  and  not  having  ob-  or  discharged 
tained  any  order  from  the  Court  to  discharge  him,  could  J_hm,  that 
not  be  allowed  to  present  a  petition  in  person.     Any  ap-  he  co,4danoetti. 
plication  made  by  him  must  be  made  through,  and  receive  tion  not  having 
the  sanction  of,  his  solicitor  or  some  officer  of  the  Court.  such  solicitor, 
He  referred  to  the  stat.  5  &  6  Vict.  c.  103,  whereby  the  %^J*£ 
office  of  the  Six  Clerks  was  abolished,  and  to  the  orders  of  Court 
26th  Oct.,  1842,  Nos.  8, 16,  18,  19,  21,  and  25,  which  re- 
gulate  the  duties  of  the  new  officers  of  the  Court  in  rela- 
tion to  matters  previously  transacted  by  the  Six  Clerks 
and  sworn  clerks;  and  he  contended,  that  the  new  regula- 
tions had  made  no  alteration  in  the  practice  in  this 

xx2 
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1843.        respect.      He    cited    Rattray   v.   George  (a),    Perry   v. 
Walker  {b). 

Perry,  the  petitioner,  appeared  in  person,  and  contended, 
first,  that  the  practice  had  never  been  snch  as  the  respond- 
ent's counsel  asserted;  and,  secondly,  that,  if  it  ever  had 
been  snch,  it  had  become  obsolete. 

The  Vice-Chancellob. — In  this  case,  the  plaintiff  sues 
in  formd  pauperis — a  situation  in  which  the  law  of  the 
land  gives  him  certain  rights  and  advantages  to  which  he 
is  entitled.  These  rights  and  advantages  are,  however, 
like  all  others,  accompanied  with  corresponding  duties  and 
disadvantages.  Now,  as  I  understand  the  reason  of  the 
rule  requiring  a  notice  of  motion  to  be  signed  at  least  by 
a  professional  agent  in  the  case  of  a  pauper,  it  is  this — 
that  the  parties,  as  to  pecuniary  liabilities,  not  being  on 
equal  terms,  the  Court  requires  that  interlocutory  appli- 
cations (which  may  be  made  the  means  of  oppression  and 
of  useless  consumption  of  the  public  time)  should  have, 
under  such  circumstances,  the  sanction  of  some  recognised 
professional  agent  responsible  to  the  Court.  If  I  correctly 
understand  the  principle,  it  is  applicable  to  interlocutory 
proceedings  by  petition,  as  well  as  proceedings  on  motion. 
That  notice  of  a  motion  is  required,  and  not  of  a  petition, 
can,  in  my  opinion,  make  no  difference.  In  the  present 
case,  I  have  no  reason  to  suppose  that  the  subject  of  the 
petition  might  not  be  brought  forward  by  motion.  It 
would  be  singular,  if  I  could  hear  it  in  the  form  of  a  peti- 
tion, and  not  of  a  motion.  If  a  distinction  is  to  be  made 
between  the  two  cases,  it  shall  not  be  made  by  me.  Is  the 
petitioner  within  the  rule?  He  has  had  a  Six  Clerk  and 
counsel  assigned  to  him ;  he  has  had  the  benefit  of  the 
orders  of  the  Court ;  he  proceeds  under  and  is  now  enjoy- 
ing the  benefit  of  them;   and  if  the  new  provisions  had 

(a)  10  Vcs.  232.  (5)  4  Beav.  452. 
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not  been  made,  by  which  the  Six  Clerks  have  been  abo-  1843. 
lished,  this  petition  would,  I  think,  have  required  the  sanc- 
tion of  one  of  them :  so,  it  cannot  be,  in  my  opinion,  a 
just  construction  of  the  orders  of  October,  1842,  that  a 
party  shall  be  altogether  deprived  of  his  former,  without 
the  substitution  of  some  other,  protection.  If  I  were  to 
hold  that  the  petition  might  be  heard  in  hoc  statu,  I  should 
hold  that  there  was  not  any  substituted  protection.  I  ap- 
prehend, that  there  should  be  some  professional  sanction 
to  this  petition,  either  that  of  the  Clerk  of  Records  and 
Writs,  or  of  some  solicitor,  more  especially  as  the  petitioner, 
at  the  time  of  the  decree,  and  since  in  the  Registrar's  Of- 
fice, in  the  Master's  Office,  and  in  the  Court,  has  had  the 
assistance  of  solicitors,  who  do  not  appear  to  have  been 
changed  by  him  or  discharged  by  the  Court.  Under  all 
the  circumstances,  I  decline  to  hear  this  petition  as  it 
stands,  unlessthe  Lord  Chancellor  shall  think  that  it  ought 
to  be  heard  in  its  present  condition. 


AN 


INDEX 


PRINCIPAL     MATTERS. 


ACCOUNT. 

See  Mortgagor  and  Mortgagee. 

Account  between  tenant  and  land- 
lord under  a  husbandry  lease.  Ken- 
nington  v.  Houghton,  620 

ADMISSION  OF  ASSETS. 

1.  S.  C,  by  her  will,  bequeathed  a 
legacy  of  £150  to  S.  H.,  when  she 
should  attain  twenty-one.  The  tes- 
tatrix died  in  1811,  the  legatee  did 
not  attain  twenty-one  till  several  years 
afterwards,  and  she  then  married. 
In  1825,  (fourteen  years  after  the 
death  of  the  testatrix),  her  executors 
signed  and  gave  to  the  husband  of 
the  legatee  a  memorandum  in  the 
following  words: — "  We  separately 
and  jointly  acknowledge  to  owe  to 
G.  H.  the  sum  of  £150,  being  a  le- 
gacy left  to  his  wife  by  the  late  S.  C, 
and  £50  interest  thereon:" — Held, 
under  the  circumstances  of  the  case, 
that  this  memorandum  amounted  to 
an  admission  of  assets  by  both  the 
executors.     Holland  v.  Clark,       319 

2.  Evidence  of  admission  of  assets 
by  payment  of  interest  on  a  legacy. 
Attorney-General  v.  Higham,       634 

ADVANCEMENT. 

One  seised  of  a  copyhold  estate 
for  the  joint  lives  of  himself  and  J., 


and  the  survivor,  surrenders  it  to  the 
lord,  and  takes  a  new  grant  for  the 
joint  lives  of  himself,  J.,  and  W.,  the 
surrenderor's  son,  and  the  longest 
liver  of  them: — Held,  under  the  cir- 
cumstances of  the  case,  that  this  was 
intended  to  be  an  advancement  for 
W.     Skeat*  v.  Skeats,  9 

ADVOWSON. 

By  deed,  the  advowson  of  the  vi- 
carage of  C.  was  vested  in  nine  trus- 
tees, upon  trust,  from  time  to  time, 
as  an  avoidance  should  occur,  that 
they  or  the  major  part  of  them,  within 
the  space  of  four  calendar  months 
next  after  such  avoidance,  should 
publish  notice  in  the  parish  church, 
upon  two  several  Sundays,  imme- 
diately after  divine  service,  of  a  cer- 
tain time  for  the  meeting  of  the  pa- 
rishioners within  such  four  calendar 
months,  for  electing  a  vicar;  and 
should,  within  six  calendar  months 
next  after  such  avoidance,  by  writing 
under  their  hands  and  seals,  present 
to  the  ordinary  for  institution  and  in- 
duction, as  vicar,  such  clerk  as  should 
be  elected  by  the  parties  therein 
mentioned.  By  the  terms  of  the 
deed,  the  election  was  to  be  by  pa- 
rishioners having  a  certain  qualifica- 
tion in  land  in  the  parish,  "  or  the 
major  part  of  such  parishioners,  toge- 
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AGREEMENT. 


ANNUITY. 


ther  with  the  trustees  as  aforesaid,  or 
the  major  part  of  them  then  assem- 
bling in  or  at  the  parish  church  or 
market-house  of  C,  within  the  said 
four  calendar  months."  On  the  oc- 
casion of  an  election  in  1840  there 
were  eight  trustees,  two  of  whom 
were  out  of  the  jurisdiction.  Of  the 
remaining  six,  five  signed  a  written 
notice  of  the  intended  election,  which 
notice  was  duly  published  pursuant 
to  the  deed,  though  previous  to  pub- 
lication one  of  the  signatures  was 
erased.  The  same  five  attended  at 
the  meeting,  which  was  held  within 
the  proper  time,  and  four  of  them 
voted  for  the  successful  candidate. 
These  four  and  the  trustee  within 
the  jurisdiction,  who  was  not  present 
at  the  meeting,  joined  in  the  present- 
ation, which  was  subsequently  ap- 
proved of  by  the  trustees  out  of  the 
jurisdiction.  The  remaining  trustee 
refused  to  join  in  the  presentation: — 
Held,  that  the  election  was  valid; 
that  the  dissentient  trustee  was  bound 
to  give  effect  to  it  by  joining  in  the 
presentation,  and  that  the  bishop, 
subject  to  any  question  arising  as  to 
professional  unfitness  in  the  clerk,  or 
corrupt,  simoniacal,  or  scandalous 
proceedings  at  the  election,  was  bound 
to  present.  Attorney -General  v. 
Cuming,  139 

AFFIDAVIT. 
See  Practice* 

AGREEMENT. 

See  Contract. 

Marriage  Settlement,  2. 
Patent  Office. 
Specific  Performance. 

1 .  Although  an  agreement  between 
an  intended  lessor  and  lessee  may 
possibly  amount  at  law  to  a  present 
demise  or  assignment,  yet  if  upon  the 
face  of  the  instrument  it  appears  that 
a  further  instrument  is  necessary  to 


carry  the  intention  of  the  parties 
into  execution,  a  Court  of  Equity  will 
decree  specific  performance  of  the 
agreement  in  that  particular.  Fen* 
ner  v.  Hepburn,  159 

2.  Residuary  personal  estate  was 
given  by  a  will  to  such  of  the  children 
of  P.  as  should  be  living  at  his  death, 
in  equal  shares.  At  the  death  of  the 
testator  there  were  five  children  of 
P.,  and  no  more,  four  of  whom,  being 
adults,  entered  into  an  agreement  to 
the  effect  that,  as  amongst  them- 
selves, their  respective  shares,  and 
any  share  that  might  accrue  to  them 
by  the  death  of  their  infant  sister, 
should  be  considered  vested  in  them 
immediately,  notwithstanding  P.  was 
living.  After  this,  two  of  the  chil- 
dren settled  their  respective  interests 
in  favour  of  their  issue,  who  were 
minors.  Upon  the  remaining  child 
coming  of  age,  she  was  desirous  to 
join  in  the  arrangement,  which  the 
Master  found  would  be  beneficial  to 
all  parties.  The  Court,  however,  de- 
clined, on  the  ground  of  want  of  ju- 
risdiction, to  make  a  decree  for  carry- 
ing the  arrangement  into  execution. 
Peto  v.  Gardner,  312 

AMENDED  BILL. 
See  Practice,  8,  9. 

ANNUITY. 

See  Legacy  and  Legatee,  3. 
Maintenance,  2,  3. 

Testator  devised  and  bequeathed 
his  freehold  and  leasehold  estates  to 
trustees,  upon  trust  to  receive  the 
rents  and  profits  thereof  when  and  as 
the  same  should  become  due  and  pay- 
able, and  thereout  to  pay  to  his  wife, 
if  she  should  survive  him,  an  annuity 
of  £200  during  the  term  of  her  life, 
to  be  paid  by  four  equal  quarterly 
payments,  &c;  and  from  and  imme- 
diately after  the  decease  of  his  said 
wife,  upon  trust  that  the  trustees 
should  convey  and  assure  the  said 


ASSETS. 


CONDITION. 
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freehold  and  leasehold  premises  unto 
his  (the  testator's)  three  sisters,  as  te- 
nants in  common,  their  heirs,  execu- 
tors, administrators,  and  assigns.  The 
rents  and  profits  being  insufficient  for 
payment  of  the  annuity — Held,  that 
the  arrears  due  at  the  widow's  death 
were  chargeable  on  the  corpus  of  the 
estates.    Foster  v.  Smith,  193 

APPEARANCE. 
See  Practice,  6,  8. 

APPOINTMENT. 
See  Forfeiture. 

Husband  and  Wife,  1. 
Tenant  for  life,  1. 
A  testatrix,  after  reciting  a 
power  of  appointment  given  to  her 
by  her  deceased  father's  will  over 
certain  personal  property,  and  stating 
that  she  computed  such  property  to 
be  of  the  value  of  £18,000,  or  there- 
abouts, appointed  that  sum,  whether 
the  same  should  be  the  whole  or  par- 
cel only  of  the  amount  of  such  pro- 
perty, to  trustees  upon  certain  trusts: 
— Held,  that  the  appointment  ex- 
tended only  to  the  sum  of  £18,000. 
Young  v.  Martin,  582 

APPOINTMENT  OF  NEW  TRUS- 
TEES. 
See  Trust  and  Trustee. 

ASSETS. 
See  Admission  of  Assets. 
1.  By  a  decree  made  in  a  suit  for 
administering  the  assets  of  a  testator 
who  died  in  India,  the  Master  was 
directed  to  allow  Indian  commission 
to  the  executor  only  in  respect  of 
assets  received  by  him  while  resident 
in  India.  The  testator  (whose  estate 
was  solvent  for  the  payment  of  lega- 
cies) died  possessed  of  certain  notes 
of  the  Bengal  Government,  which  the 
executor  took  from  the  Treasury  at 
Calcutta,  and  handed  over  to  certain 
trustees,  in  discharge  of  a  legacy  of 
the  testator  of  equal  amount  with  the 


notes: — Held,  that  the  notes  were  as- 
sets within  the  meaning  of  the  decree. 
Campbell  v.  Campbell,  607 

2.  Discussion  as  to  the  conclusive- 
ness of  the  dates  contained  in,  the 
schedule  of  accounts  annexed  to  a 
Master's  Report.  Ibid. 

ASSIGNEE. 
See  Equitable  Mortgage. 
Forfeiture. 
Husband  and  Wife,  1. 
Insolvent. 

BANKRUPT. 
See  Equitable  Mortgage. 
Husband  and  Wife,  1. 

COMMISSION     TO     EXAMINE 

WITNESSES. 

See  Costs,  1,  2. 

COMPOSITION. 

See  Tithes. 

CONDITION. 

1 .  Testatrix  devised  an  estate  to  the 
three  daughters  of  L.,  or  such  of  them 
as  should  be  living  at  her  decease, 
and  the  issue  of  such  as  should  be 
dead  leaving  issue,  and  their  respective 
heirs,  as  tenants  in  common;  but 
upon  the  express  condition  that  the 
said  daughters,  or  such  of  them  as 
should  be  living  at  the  decease  of  the 
testatrix,  or  their  issue,  should,  with- 
in seven  years  after  her  decease,  per- 
sonally appear  before  her  executors, 
and  deliver  to  them  a  testimonial  of 
their  identity;  and  in  default  thereof, 
the  estate  was  devised  over.  Upon 
the  death  of  the  testatrix,  E.  was  the 
party  entitled  under  the  devise  to  the 
daughters  of  L.  and  their  issue.  E., 
however,  being  too  aged  and  infirm  to 
appear  before  the  executors,  one  of 
them  and  the  agent  of  the  other  at- 
tended her  at  her  house,  and  received 
from  her  satisfactory  proofs  of  her 
identity: — Held,  that  the  condition 


662 
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annexed  to  the  devise  to  the  daughters 
of  L.  and  their  issue  was  performed. 
Tanner  v.  Tebbutt,  225 

2.  Qu&re,  whether  it  was  or  was 
not  a  condition  subsequent.        Ibid. 

CONDITIONAL  LIMITATION. 
See  Plea  and  Pleading,  8. 

CONSTRUCTION  OF  DEED. 
See  Advancement. 

CONTRACT. 

If  two  parties,  for  valuable  consider- 
ation, enter  into  a  contract  of  which 
one  of  the  stipulations  is  solely  for  the 
benefit  of  a  third  person,  who  is  a 
stranger  to  the  contract,  and  from 
whom  no  consideration  moves,  it  is 
not  competent  to  either  of  the  con- 
tracting parties  afterwards  to  object 
to  that  stipulation.  Davenport  v. 
Bishopp,  451 

COSTS. 
See  Debtor  and  Creditor,  1. 

Disclaimer,  1. 

Foreclosure. 

Heir-at-Law,  2. 

Mortgagor  and  Mortgagee. 
5,  7,  12. 

Practice,  2. 

Sequestration. 

Solicitor  and  Client. 

1.  The  costs  of  a  London  attorney 
attending  the  execution  of  a  com- 
mission for  the  examination  of  wit- 
nesses in  the  country  may,  under 
special  circumstances,  be  allowed  on 
taxation  of  costs  between  party  and 
party.  Howell  v .  Tyler,  284 

2.  Under  particular  circumstances, 
the  Court  allowed  the  commissioner  a 
small  fee  for  perusing  the  pleadings. 

Ibid. 

3.  The  circumstance  that  the  Court 
of  Bankruptcy  has  concurrent  juris- 
diction in  the  case,  is  not  a  necessary 
ground  for  refusing  costs  to  a  party 
seeking  the  assistance  of  a  court  of 
equity.     Meggison  v.  Foster,        336 


4.  The  costs  of  an  unsuccessful 
traverse  of  an  inquisition  of  lunacy 
allowed  out  of  the  lunatic's  estate. 
Wentworth  v.  Tubby  537 

COURT-ROLLS. 

See  Mortgagor  and  Mortgagee, 

8,  9. 

CREDITOR'S  SUIT. 
See  Debtor  and  Creditor. 

1 .  Under  an  act  of  Parliament,  the 
real  estates  of  a  testator  were  vested 
in  trustees,  upon  trust  to  sell,  and, 
after  applying  the  purchase-monies 
received  for  the  respective  estates  in 
discharge  of  the  incumbrances  affect- 
ing them  respectively,  to  pay  the  sur- 
plus monies  into  the  Court  of  Chan- 
cery, there  to  be  applied  in  payment 
of  the  testator's  debts  in  a  due  course 
of  administration.  The  various  classes, 
and  also  the  individual  names  of  cre- 
ditors, were  specified  in  schedules  to 
the  act.  On  a  bill  filed  by  the  assig- 
nee of  a  specialty  creditor,  on  behalf 
of  himself  and  all  other  the  creditors 
of  the  testator,  to  have  the  trusts  of 
the  act  carried  into  execution — Held, 
that  it  was  not  necessary  that  all  the 
scheduled  creditors  should  be  made 
parties  to  the  suit.   Battenv. Parfitt, 

343 

2.  A  bill  may  be  maintained  by  a 
mortgagee,  on  behalf  of  himself  and 
all  other  the  creditors  of  a  deceased 
mortgagor.     Skey  v.  Bennett,      405 

CROWN  LEASE. 
See  Renewal  of  Lease,  1,  2. 

CUSTOMARY  ESTATE. 
See  Plea  and  Pleading,  5. 

DEBTOR  AND  CREDITOR. 
See  Gambling  Debt. 

Mortgagor  and  Mortgagee. 
1.  Upon  a  motion,  after  decree  in 


DEBTOR  AND  CREDITOR. 

a  creditors'  suit,  to  restrain  a  creditor 
from  suing  the  administratrix  at  law 
— Held,  under  the  circumstances,  that 
the  creditor  was  not  entitled  to  the 
costs,  either  of  the  action  or  of  the 
motion  for  the  injunction,  and  that 
the  costs  of  the  administratrix  should 
be  costs  in  the  cause.   Jones  v.  Brain, 

170 

2.  A  creditor  having  debitum  in 
presenti,  solvendum  in  Juturo,  may 
maintain  a  creditors'  bill.  Whether 
he  can  obtain  a  decree  for  immediate 
security,  must  depend  on  circum- 
stances.    Whitmorev.  Oxborrow,  13 

3.  A  person  purchased  a  ship  of 
C,  in  consideration  of  three  bills  of 
exchange,  which  he  indorsed,  and  de- 
livered to  the  vendor.  He  about  the 
same  time  wrote  an  order  to  his  agent 
W.,  directing  him  to  pay  the  amount 
of  one  of  the  bills,  £750,  to  C,  out 
of  the  freight  of  the  ship.  By  a  sub- 
sequent written  order,  he  directed 
W.  to  satisfy,  out  of  the  freight,  the 
amount  of  any  current  bills  given  by 
him  in  payment  for  the  vessel.  W., 
after  accepting  both  orders,  discounted 
for  C.  the  £750  bill:—  Held,  upon 
the  construction  of  the  orders,  and 
the  circumstances  of  the  case  gene- 
rally, that  the  second  order  was  not  a 
revocation  of  the  first,  and  that  the 
lien  of  W.  on  the  freight,  for  the 
amount  of  the  £750  bill,  was  prior  to 
that  of  the  holders  of  the  other  bills. 
Miln  v.  Walton,  354 

4.  A  creditor  having  a  mortgage 
on  the  funds  of  his  debtor  for  part  of 
his  debt  does  not  necessarily  surren- 
der that  mortgage,  or  lower  its  priority, 
by  taking  a  subsequent  mortgage  on 
the  same  funds  for  the  whole  of  the 
debt.  Ibid. 

5.  A.,  a  creditor,  having  a  security 
for  his  debt  upon  funds  of  the  debtor, 
takes  afterwards,  either  alone,  but  on 
behalf  of  himself  and  B.,  another  cre- 
ditor of  the  same  debtor,  or  jointly 
with  B.,  a  security  for  both  debts,  on 
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the  same  funds  which  were  the  sub- 
ject of  A.'s  separate  security;  A.  does 
not  thereby  necessarily  relinquish  the 
separate  security,  or  alter  its  prece- 
dence.    Miln  v.  Walton,  354 

DECREE  BY  DEFAULT. 
See  Practice,  4. 

DEED  OP  GIFT. 
See  Fraud. 

DEMURRER. 

See  General  Orders,  2. 
Multifariousness. 

DEVISE. 
See  Will. 

1.  Under  a  devise  of  testator's 
messuages,  lands,  tenements,  and  real 
estate — Held,  that  chattel  leaseholds 
of  which  he  was  possessed  at  the  time 
of  making  his  will  and  of  his  death 
did  not  pass.     Parker  v.  Marchant, 

279 

2.  A  devise  of  freehold,  copyhold, 
and  leasehold  property,  apparently  ge- 
neral and  residuary,  held  to  be  speci- 
fic.    Symons  v.  James,  301 

3.  Testator  bequeathed  the  resi- 
due of  his  personal  estate  after  the 
decease  of  his  wife,  upon  trust  to  pay 
the  interest  and  proceeds  thereof  to 
N.  for  life;  and  after  his  decease,  the 
testator  bequeathed  the  said  trust- 
money  unto  all  the  children  of  the 
said  N.,  in  equal  shares;  and,  in  case 
N.  should  die  without  leaving  lawful 
issue,  the  testator  gave  and  bequeath- 
ed the  said  trust-money  unto  his  (the 
testator's)  nieces  M.  and  E.,  to  be 
equally  divided  between  them,  share 
and  share  alike:  if  either  of  his  said 
nieces  should  depart  this  life  without 
issue,  then  he  gave  and  bequeathed 
the  part  or  share  of  her  so  dying  to 
the  survivor  of  them: — Held,  that 
the  words  "depart  this  life'9  meant 
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"depart  this  life  in  the  lifetime  of 
either  of  the  preceding  tenants  for 
life;"  consequently,  that  E.,  haying 
survived  the  tenants  for  life,  took  an 
absolute  interest  in  one  moiety  of  the 
residue,  though  she  died  without 
issue  in  the  lifetime  of  M.  Daven- 
port v.  Bishopp,  446 
4.  Under  a  will,  dated  in  1827, 
hy  which  the  testator  devised  all  the 
hereditaments  which  he  should  be 
entitled  to  at  his  death  to  trustees 
for  sale — Held,  that  an  estate  in 
which  he  had  at  his  death  a  contin- 
gent interest  in  fee,  both  by  way  of 
shifting  use  and  by  virtue  of  an  ulti- 
mate limitation  in  default  of  issue  of 
his  brother,  did  not  pass.  Hony- 
wood  t.  Honywood,                      471 

DISCLAIMER. 

1 .  A  party,  having  an  interest  in 
the  subject-matter  of  a  suit  by  virtue 
of  a  partnership,  had  parted  with  his 
interest  prior  to  the  date  of  filing  the 
bill.  The  plaintiff,  nevertheless,  made 
him  a  defendant,  and  he  by  his  answer 
disclaimed .  The  plaintiff  was  ordered 
to  pay  such  defendant's  costs,  without 
being  entitled  to  them  over,  the  Court 
being  of  opinion  that  the  plaintiff 
might  have  easily  ascertained  the  fact 
of  the  assignment,  and  it  not  appear- 
ing that  he  had  attempted  to  do  so. 
Teed  v.  Carruthers,  31 

2.  Although  a  defendant  disclaim  all 
interest  in  the  suit  at  the  bar,  and  his 
disclaimer  is  entered  by  the  registrar, 
yet  the  Court  will  retain  him  on  the 
record,  if  there  be  any  question  whe- 
ther he  has  documents  relating  to  the 
suit  in  bis  possession  which  ought  to 
be  delivered  up;  and  an  inquiry  will 
be  directed  on  the  subject.  Ibid. 

DISCOVERY. 

See  Plea  and  Pleading. 
Practice. 

Surviving  executor,  who  had  not 


acted  in  the  testator's  affairs,  pro- 
tected from  the  discovery  of  cases 
and  opinions  stated  and  given  on  be- 
half of  the  deceased  executor,  who 
had  acted;  such  cases  and  opinions 
having  relation  to  a  claim  against  the 
deceased  executor  of  the  same  nature 
as  the  claim  made  against  the  surviv- 
ing executor.     Adam*  v.  Barry,  167 

DISTRINGAS. 
See  Mortgagor  and  Mortgagee 

DOMICILE. 
See  Foreign  Law. 

DOWER. 

Held,  that  a  widow  was  not  bound 
to  elect  between  the  benefits  given  to 
her  by  her  husband's  will  (including 
an  annuity  charged  upon  his  real  es- 
tate) and  dower.  Holdich  v.  Hol- 
dich,  18 

ELECTION. 

See  Advowson. 
Dower. 
Trust  and  Trustee,  1. 

EQUITABLE  MORTGAGE. 
See  Lien. 

Mortgage  and  Mortgagee. 

1  •  Equitable  mortgage  established  by- 
means  of  written  documents,  coupled 
with  parol  evidence,  against  a  prior 
voluntary  settlement.  Ede  v.  Knowles, 

172 

2.  Parol  evidence  of  subsequent  ad- 
vances made  on  the  security  of  a  prior 
equitable  mortgage  by  deposit  of  deeds 
and  memorandum  in  writing  not  under 
seal.  Ibid. 

3.  Setnble,  that  a  post-dated  cheque 
is  receivable  in  evidence  to  prove  its 
own  invalidity.  Ibid. 

4.  A  person  gave  a  bond  for  £5000 
to  his  sister,  but,  failing  to  pay  the 
interest  due  on  that  bond,  gave  her 
another  bond  to  secure  the  arrears  of 
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interest*  He  afterwards  deposited 
with  his  sister  the  title-deeds  of  his 
real  estates,  "as  a  collateral  security 
for  the  hond  debts."  Subsequently, 
in  contemplation  of  the  marriage  of 
the  sister,  the  two  bonds' were,  with 
the  consent  and  privity  of  the  obligor, 
settled  upon  trusts  for  the  benefit  of 
the  intended  husband  and  wife;  no 
reference,  however,  being  made  in 
the  settlement  to  the  deposit  of  title- 
deeds.  The  marriage  took  effect,  and 
about  four  years  after,  the  obligor  be- 
came bankrupt: — Held,  that,  assum- 
ing the  consideration  for  the  first 
bond  to  have  been  voluntary,  yet 
there  being  no  fraud  suggested  against 
anyparty,  or  insolvency  proved  against 
the  obligor,  the  settlement  was  a  va- 
luable security;  and  that,  by  virtue  of 
the  bonds,  the  instrument  of  deposit, 
and  the  settlement,  the  trustee  of  the 
settlement  was  equitable  mortgagee 
of  the  real  estate  for  the  monies  due 
on  the  bonds.    Meggison  v.  Foster, 

336 
EVIDENCE. 

See  Assets. 

Equitable  Mortgage,  1,  2, 3. 
Plea  and  Pleading,  1. 

1.  Discussion  of  the  rules  of  evi- 
dence relating  to  declarations  in  writ- 
ing by  deceased  persons,  made  in  the 
ordinary  course  of  business.  Picker- 
ing  v.  Bishop  of  Ely,  249 

2.  The  cashier  of  a  banking-house, 
upon  his  examination  as  a  witness, 
stated  that  he. had  ascertained  from 
the  clearing-book,  kept  by  him,  and 
in  his  own  handwriting,  that  a  cer- 
tain sum  of  money  was  paid  in  notes 
of  a  particular  description.  The 
statement  was  founded  solely  on  the 
witness's  knowledge  of  the  book  and 
of  his  own  handwriting,  and  not  from 
any  recollection  of  the  fact  deposed 
to;  and  the  book  was  not  produced: 
— Held,  that,  under  these  circum- 
stances! the  statement  could  not  be 


received  as  evidence  of  the  fact  de- 
posed to,,  though  it  might  serve  as  a 
ground  for  further  inquiry.  Bupuy 
v.  Truman,  341 

3.  Deed  set  out  in  a  defendant's 
answer  made  evidence  for  the  plaintiff 
generally.  Attorney -Gener el  v.  Hig- 
ham,  634 

EXECUTOR. 

See  Discovery. 

FORECLOSURE. 
See  General  Orders,  1 . 

The  defendants  in  a  foreclosure 
suit,  properly  disclaiming,  are  entitled 
to  their  costs.     Silcock  v.  Roynon, 

376 
FOREIGN  LAW. 

A  testator  who  died  and  whose 
will  was  proved  in  England,  be- 
queathed a  legacy  to  a  married 
woman,  whose  domicile,  as  well  as 
that  of  her  husband,  was  in  Scotland. 
The  husband  died  a  few  months  after 
the  testator,  without  having  received 
the  legacy.  After  his  decease,  the 
executors  of  the  testator,  with  know- 
ledge of  the  before-mentioned  circum- 
stances of  domicile,  paid  the  legacy  to 
the  widow.  It  was  proved,  that,  ac- 
cording to  the  Scotch  law,  the  pay- 
ment should  have  been  made  to  the 
husband's  personal  representatives : — 
Held,  that,  in  the  absence  of  proof 
that  the  executors  knew  the  Scotch 
law  on  the  subject,  the  payment  to 
the  widow  was  a  good  payment. 
Leslie  v.  Baillie,  91 

FORFEITURE. 

1.  A  person  conveyed  certain  free- 
hold and  leasehold  property  to  trus- 
tees, upon  trust  to  pay  the  rents  and 
profits  to  his  son  T.  for  life;  provided, 
that,  in  case  T.  should  be  declared 
bankrupt,  or  be  discharged  under  any 
insolvent  act,  the  trustees  should  ap- 


666 


FORFEITURE. 


GAMBLING  DEBT. 


ply  the  rents  and  profits  in  or  towards 
the  maintenance,  clothing,  lodging, 
and  support  of  the  said  T.  and  his 
then  present  or  any  future  wife,  and 
his  children,  or  any  of  them,  or  other- 
wise for  his,  her,  their,  or  any  of 
their  use  and  benefit,  in  such  manner 
as  the  trustees  should  in  their  discre- 
tion think  proper.  T.  was  taken  in 
execution  for  debt,  and  sent  to  prison, 
at  the  suit  of  a  creditor,  who  obtained 
a  vesting  order  against  him  under  the 
stat.  1  &  2  Vict.  c.  110.  The  insol- 
vent was  afterwards  discharged  under 
that  act: — Held,  that  the  life  estate 
of  the  insolvent  was  forfeited  at  the 
time  of  his  discharge;  that,  from  the 
date  of  the  vesting  order  to  the  time 
of  the  discharge,  the  rents  and  profits 
of  the  estate  belonged  to  the  assignee 
under  the  act;  that,  upon  the  dis- 
charge taking  place,  the  discretionary 
power  given  to  the  trustees  by  the 
settlement  might  be  exercised  by 
them  in  favour  of  the  insolvent,  his 
wife  and  children  collectively,  or  in 
favour  of  any  of  those  persons  to  the 
exclusion  of  the  others;  and  that,  to 
whatever  extent  the  power  might  be 
exercised  in  favour  of  the  insolvent, 
the  benefit  which  he  would  take  by 
the  appointment  would  vest  in  the 
assignee.     Lord  v.  Bunn,  98 

2.  Testator  bequeathed  an  annuity 
to  his  nephew  for  life,  declaring  that 
his  nephew  should  have  no  power  to 
sell,  mortgage,  incumber,  or  antici- 
pate it;  and  that,  in  case  he  should 
attempt  so  to  do,  the  same  should 
cease  and  be  ho  longer  payable  to 
him.  And  after  the  decease  of  his 
nephew,  or  any  such  attempt  to  sell, 
mortgage,  incumber,  or  anticipate  the 
annuity,  the  testator  ordered  the  fund 
out  of  which  the  annuity  was  to  be 
paid  to  be  divided  amongst  his  ne- 
phew's children.  The  nephew  took 
the  benefit  of  the  stat.  1  &  2  Vict. 
c.  110,  for  the  relief  of  insolvent 
debtors: — Held,  that  this  was  a  for- 


feiture of  the  annuity,  and  that  the 
children  were  entitled  to  the  fund. 
Brandon  v.  Aston,  24 

FRAUD. 

A  deed  of  gift  of  real  estate  from 
an  aged  and  infirm  person  to  his  inti- 
mate friend  and  medical  attendant, 
set  aside  for  fraud;  one  of  the  cir- 
cumstances in  proof  of  fraud  being 
that  the  deed  stated,  contrary  to  the 
truth,  a  money  consideration.  Gib- 
son v.  Russell,  104 

FUNERAL  EXPENSES. 

See  Plea  and  Pleading,  9. 

A  charge  by  executors  for  unneces- 
sary expenses  of  a  funeral  disallowed. 
Bridge  v.  Brown,  181 

GAMBLING  DEBT. 

Bill  by  a  party  from  whom  a  pro- 
missory note  had  been  obtained  for  a 
gambling  debt,  to  restrain  an  indorsee 
of  the  note,  with,  as  it  was  alleged, 
notice  of  the  consideration,  from  pro- 
ceeding in  an  action  at  law,  com- 
menced by  him  against  the  plaintiff 
in  equity  for  the  recovery  of  the 
amount  made  payable  by  the  note, 
and  in  which  action  the  defendant  in 
equity  had  declared.  After  the  filing 
of  the  bill,  and  before  any  injunction 
had  been  applied  for,  the  action  at 
law  was  tried,  and  a  verdict  found  for 
the  defendant  at  law,  the  plaintiff  in 
equity: — Held,  on  the  hearing  of  the 
cause,  that  the  judgment  at  law  was 
not  only  admissible  in  evidence,  but 
that  it  was  conclusive  in  equity  as  to 
those  facts  as  to  which  it  was  con- 
clusive at  law;  but  that,  as  the  judg- 
ment was  obtained  after  the  defend- 
ant had  answered,  and  no  supple- 
mental bill  had  been  filed,  the  de- 
fendant in  equity  was  entitled,  if  he 
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thought  fit  to  require  it,  to  an  inquiry 
whether  the  judgment  had  been 
fairly  obtained.    Pearce  v.  Gray,  322 

GENERAL  ORDERS. 

See  Plea  and  Pleading,  5,  7. 
Practice,  1,  8. 

1.  Quare,  whether  the  30th  of  the 
orders  of  August,  1841,  applies  to 
the  case  of  a  bill  of  foreclosure  of 
freeholds  devised  in  trust  for  sale. 
Wilton  v.  Jones,  244 

2.  The  36th  of  the  orders  of  Au- 
gust, 1842,  is  not  applicable  to  the 
case  where  there  is  something  of  a 
specific  and  particular  nature  in  the 
bill  which  the  demurrer  has  not 
covered.    Dell  v.  Hale,  1 " 

GUARDIAN  AD  LITEM. 
See  Practice,  5. 

HEIR-AT-LAW. 

1.  The  Court  will  not,  generally, 
decree  a  will  to  be  established  against 
a  plaintiff  infant  heir.  Hills  v. 
Hills,  327 

2.  On  a  decree  for  specific  perform- 
ance against  the  infant  heir-at-law  of 
a  vendor,  the  Court,  where  there  has 
been  no  default  on  either  side,  will 
give  no  costs  on  either  side.  Hanson 
v.  Lake,  328 

HUSBAND  AND  WIFE. 

See  Foreign  Law. 
Dower. 
Marriage  Settlement. 

1.  By  a  marriage  settlement,  the 
lands  of  the  wife  were  limited  to  such 
uses  as  she  should,  notwithstanding 
her  coverture,  by  deed  or  will  appoint; 
and  in  default  of  appointment,  to  the 
use  of  the  children  of  the  marriage. 
After  the  husband's  death,  the  wife, 
by  way  of  appointment  under  the 


power  contained  in  the  settlement, 
executed  three  successive  mortgages 
of  the  property  in  fee.  Each  mort- 
gage deed  contained  a  trust  for  sale, 
in  default  of  repayment  of  the  mort- 
gage money;  but  the  language  of  the 
two  latter  deeds  differed  from  that  of 
the  former,  not  only  as  to  the  trust 
for  sale,  but  as  to  the  proviso  for  re- 
conveyance and  in  other  respects: — 
Held,  that,  having  regard  to  the 
construction  of  the  latter  deeds  taken 
by  themselves,  and  also  in  com- 
parison with  the  former,  the  wife 
must  be  considered  as  having  in- 
tended to  devote  the  whole  property 
to  purposes  beyond  those  of  mere 
mortgage  securities,  and  consequently 
that  by  the  latter  deeds,  or  one  of 
them,  the  power  was  exhausted. 
Barnett  v.  Wilson,  407 

2.  In  a  suit  filed  by  the  assignees 
of  a  bankrupt  against  the  trustees  of 
the  bankrupt's  marriage  settlement, 
and  the  wife  of  the  bankrupt,  for  the 
purpose  of  recovering  the  fund  sub- 
ject to  the  wife's  equity,  a  decree  was 
made  at  the  hearing  of  the  cause,  (the 
husband  being  absent  from  the  re- 
cord), by  which  it  was  referred  to  the 
Master  to  approve  of  a  proper  settle- 
ment for  the  wife.  On  the  cause 
coming  on  for  hearing  for  further  di- 
rections, the  Court  declined  to  pro- 
ceed in  the  absence  of  the  husband. 
Beales  v.  Spencer,  65 1 

3.  A  trust  for  the  wife's  own  use 
and  benefit  is  not  a  trust  for  her  se- 
parate use,  Ibid . 

ILLEGITIMATE  CHILDREN. 

1.  Testator  bequeathed  one  moiety 
of  a  sum  of  money  to  the  children  of 
A.,  and  the  other  moiety  to  the 
children  of  B.  At  the  testator's 
death,  A.  had  six  legitimate  and  two 
illegitimate  children,  aud  B.  had  one 
legitimate  and  three  illegitimate  chil- 
dren, and  the  illegitimate  children  of 
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33.  were  named  in  the  will  in  relation 
to  another  bequest: — Held,  that  the 
legitimate  children  of  A.  were  entitled 
to  one  moiety  of  the  fund,  and  all  the 
children  of  B.,  whether  legitimate  or 
not,  were  entitled  to  the  other  moiety. 
Meredith  v.  Farr,  525 

2.  Testator  bequeathed  a  sum  of 
money  to  the  children  of  A.,  lawfully 
to  be  begotten,  including  her  daugh- 
ter E.,  aged  about  fourteen.  E.  was 
illegitimate,  and  A.  had  no  other 
child  of  that  name: — Held,  that 
E.  was  entitled  to  share  in  the  fund. 

Ibid. 

IMPERTINENCE. 

A  bill  sought  to  establish  a  course 
of  dealing  between  the  plaintiffs  and 
L.,  in  which  the  plaintiffs  became  in- 
debted to  L.  on  their  private  account, 
and  he,  as  agent  for  administering 
the  affairs  of  a  testator,  became  in- 
debted to  the  plaintiffs,  as  the  testa- 
tor's executors  and  residuary  legatees; 
and  the  bill  charged  that  an  agree- 
ment having  been  entered  into  for  a 
set-off  of  these  respective  claims,  C. 
&  Co.,  who  were  the  bankers  both  of 
the  plaintiffs,  as  executors,  and  of  L., 
with  full  knowledge  of  the  agreement 
and  of  the  accounts  being  open  and 
unsettled,  and  that  a  large  sum  of 
money  would  be  coming  to  the  plain- 
tiffs on  a  balance  of  all  accounts  be- 
tween them  and  L.,  became  the  in- 
dorsees of  certain  promissory  notes 
given  by  the  plaintiffs  to  L.  for 
securing  the  sums  due  from  them 
to  him.  The  bill  (which  prayed  an 
injunction  to  restrain  proceedings  at 
law  on  the  notes)  then  contained  va- 
rious minute  inquiries  as  to  what  deal- 
ings and  transactions  had  taken  place 
between  L.  and  the  plaintiffs;  whe- 
ther the  defendants  were  not  the 
bankers  of  both  parties,  and  whether 
payments  on  the  executorship  ac- 
count were  not  made  through  them; 
whether,  by  a  certain  written  state- 


ment mentioned  in  the  bill,  it  would 
not  appear  that  the  loans  to  the  plain- 
tiffs were  made  on  certain  days  during 
a  certain  period,  or  at  some  other  and 
what  times;  whether  the  accounts  be- 
tween the  parties  were  not  open  and 
unsettled,  or  how  otherwise;  and  whe- 
ther a  large  sum,  or  what  sum,  of  mo- 
ney was  not  due  from  L.  to  the  plain- 
tiffs, or  how  was  the  contrary  made 
out.  The  defendants  by  their  answer 
denied  notice  of  the  agreement,  and 
stated  their  belief  that  such  alleged 
agreement  never  existed.  In  order 
to  meet  the  inquiries  contained  in 
the  bill,  and  also  to  assist  them  in 
shewing  that  there  were  no  open  and 
unsettled  accounts  between  the  par- 
ties, or,  if  there  were,  that  the  amount 
of  monies  due  from  the  plaintiffs  to 
L.  exceeded  the  amount  due  to  them 
from  him,  they  set  out,  in  hoc  verba, 
in  a  schedule  to  their  answer,  the  be- 
fore-mentioned written  statement,  all 
the  promissory  notes  and  all  the  ac- 
knowledgments for  money  given  by 
the  plaintiffs  to  L.,  and  the  whole  of 
the  banking  account  of  the  executors: 
— Held,  that  the  defendants,  the 
bankers,  having  been  expressly  called 
upon  to  answer  in  this  minute  man- 
ner as  to  the  accounts  between  the 
plaintiffs  and  L.,  the  schedule  to 
their  answer  was  not  impertinent. 
DavU  v.  Cripps,  435 

INFANT, 

See  Heir-at-Law,  1,  2. 
Maintenance. 
Practice,  1,  5, 

INSOLVENT. 

See  Forfeiture. 

Husband  and  Wife,  2. 
Mortgagor  and  Mortgagee. 

INTEREST  OF  MONEY. 
See  Legacy  and  Legatee. 


LEGACY  AND  LEGATEE. 

INTERROGATORIES. 
See  Practice,  3. 

ISSUE. 
See  Will. 

JOINT-STOCK  COMPANY. 
See  Mortgagor  and  Mortgagee, 

Plea  and  Pleading,  6. 

JURISDICTION. 

See  Agreement,  2. 
Costs,  3. 
Practice,  2,  7. 

LANDLORD  AND  TENANT. 

See  Account. 

Trust  and  Trustee,  4. 

LEASEHOLD  ESTATES. 
See  Trust  and  Trustee,  4,  6. 
Will. 

LEGACY  AND  LEGATEE. 
See  Admission  of  Assets. 
Will. 

1.  Upon  the  construction  of  a  will 
— Held,  that  a  legacy  charged  upon 
the  testator's  real  estate,  and  payable 
when  the  youngest  child  of  the  tes- 
tator should  attain  twenty-one,  was 
vested  in  the  legatee  before  that  pe- 
riod.    Brawn  v.  TFooler,  134 

2.  Bequest  of  a  personal  fund  to 
such  of  the  children  of  J.  N.  as  should 
live  to  attain  the  age  of  twenty-one 
years.  J.  N.  had  three  children,  two 
of  whom,  haviug  attained  twenty-one, 
applied  for  payment  of  their  shares. 
Under  the  circumstances  of  the  case, 
the  Court  declined  to  pay  over  to 
them  any  part  of  the  capital,  but  al- 
lowed them  to  receive  the  interest  of 
two-thirds,  without  prejudice  to  the 
claim  of  after-born  children  of  J.  N. 
Brandon  v.  Jeton,  30 
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3.  Upon  the  construction  of  a  will 
—Held,  first,  that  a  bequest  of  £30 
a  year,  from  "  the  interest  of  the  tes- 
tator's funded  money  in  the  Bank  of 
England,"  did  not  amount  to  a  bequest 
of  so  much  stock  as  would  produce 
that  annual  sum,  but  constituted  an 
annual  charge  of  £30  upon  the  funded 
property  for  the  life  of  the  legatee. 
Secondly,  that  a  bequest  of  £30  a 
year  to  A.,  together  with  her  child- 
ren B.,  C,  and  D.,  and  for  their  joint 
maintenance,  was  a  bequest  of  that 
annual  sum  to  the  mother  and  her 
children,  as  joint  tenants,  for  the  life 
of  the  longest  liver  of  them.  Wilson 
v.  Maddison,  372 

4.  Where  a  testator  puts  himself 
in  loco  parentis  of  the  legatee,  the 
legacy  will  bear  interest  at  £4  per 
cent,  from  the  death  of  the  testator. 

Ibid. 

LESSOR  AND  LESSEE. 
See  Account. 

Agreement,  1. 
Specific  Performance. 
Plea  and  Pleading,  4. 

LIEN. 
See  Debtor  and  Creditor,  3,  4,  5. 
Equitable  Mortgage. 
Mortgagor  and  Mortgagee, 

6. 
Solicitor  and  Client. 

MAINTENANCE. 

1.  Where  a  testator  directs  that 
the  income  of  his  estate  shall  be  ap- 
plied in  maintenance,  and  the  income 
is  insufficient  for  that  purpose,  the 
Court  will  in  some  cases  direct  pay- 
ment out  of  the  capital  of  his  person- 
alty.   Bridge  x.Brown,  181 

2.  Testator  bequeathed  an  annuity 
to  his  granddaughter,  to  be  applied 
whilst  she  was  under  age  in  and  to- 
wards her  maintenance  and  education, 
in  such  manner  as'his  trustees  should, 
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in  their  absolute  and  uncontrollable 
discretion,  think  fit,  and  whether  her 
father  should  be  able  to  maintain  and 
provide  for  her  or  not.  The  trustees 
haying  made  a  very  small  payment  on 
account  of  the  annuity,  and  having 
made  no  provision  for  the  mainten- 
ance or  education  of  the  infant,  who 
had  been  wholly  provided  for  by  her 
father,  the  Court  declared,  that,  in  the 
event  of  its  appearing  that  the  father 
had  properly  maintained  and  educated 
the  infant  from  the  testator's  death, 
he  should  receive  the  whole  annuity 
for  the  time  past  and  till  further  no- 
tice; he  undertaking  properly  to  main- 
tain and  educate  her,  and  to  abide  by 
the  order  of  the  Court.  Stephens  v. 
Lawry,  87 

3.  Testator  gave,  devised,  and  be- 
queathed to  his  executors  all  his  free- 
hold and  leasehold  estates,  annuities, 
monies  out  upon  security  at  interest, 
and  every  of  them,  upon  trust  to  per- 
mit his  wife  M.  to  receive  the  rents, 
issues,  income,  profits,  and  proceeds 
thereof  for  her  own  use  and  benefit, 
and  for  the  maintenance  and  educa- 
tion of  his  children,  naming  them,  so 
long  as  his  said  wife  should  continue 
his  widow;  and  in  case  she  should 
marry,  to  pay  her  an  annuity  of  £100 
per  annum ;  and  subject  to  such  trusts, 
in  trust,  after  the  decease  or  marriage 
of  M.,  for  his  said  children  in  equal 
shares,  when  and  as  they  should  attain 
the  age  of  twenty -one : — Held,  that  a 
trust  was  constituted  of  a  sufficient 
part  of  the  income  of  the  property  for 
the  maintenance  and  education  of  the 
children,  and  that  such  trust  was 
capable  of  continuance  beyond  the 
period  of  a  son  attaining  twenty-one, 
or  a  daughter  attaining  that  age  or 
marrying.  The  Court,  however,  being 
of  opinion  that  a  discretionary  power 
as  to  the  mode  of  executing  the  trust 
was  given  to  M.,  directed  inquiries 
for  the  purpose  of  ascertaining  how 
such  discretionary  power  had  been,  and 


how  it  ought  to  be,  exercised.  Long- 
more  v.  Elcum,  363 
4.  Testator  devised  his  estate  at  E. 
to  trustees,  upon  trust  to  apply  the 
rents  for  the  maintenance  and  sup- 
port of  B.  till  she  should  attain  the 
age  of  twenty-five  years,  or  marry 
with  consent,  and  to  lay  out  the  sur- 
plus of  such  rents  in  Government  se- 
curities, that  the  same  might  accumu- 
late for  the  uses  and  purposes  of  his 
will;  and  from  and  after  the  said  B. 
should  attain  twenty-five,  or  marry 
with  consent,  then  to  pay  her  the 
whole  of  the  rents  for  her  life;  and 
after  her  decease,  upon  trust  for  her 
children.  The  testator  then  gave  his 
estate  at  I.  to  the  same  trustees,  upon 
trust,  in  case  the  said  B.  should  live 
to  attain  twenty-five,  or  marry  with 
such  consent  as  aforesaid,  to  permit 
her  to  occupy  and  enjoy  and  receive 
the  rents  of  that  estate  for  her  life; 
and  after  her  decease,  upon  trust  for 
her  children,  in  the  manner  before 
mentioned.  Provided,  that,  in  case  B. 
should  marry  without  consent,  the 
testator  revoked  all  the  devises  and 
bequests  in  favour  of  her  and  her 
issue.  All  the  residue  of  his  real  and 
personal  estate,  and  likewise  his  es- 
tate and  premises  thereinbefore  de- 
vised for  the  benefit  of  B.,  in  case 
she  should  die  under  twenty-five,  un- 
married, and  without  issue,  the  testa- 
tor devised  and  bequeathed  to  the 
trustees  in  trust  for  X.,  Y.,  and  Z. 
B.  attained  twenty-five,  and  married 
with  consent.  Between  the  death  of 
the  testator  and  her  attaining  twenty- 
five  there  was  an  accumulation  of  the 
surplus  rents  of  the  E.  estate,  after 
providing  for  her  maintenance,  and 
an  accumulation  of  the  rents  of  the  I. 
estate: — Held,  that  she  was  entitled 
for  her  life  to  the  income  of  the  for- 
mer accumulation,  and  absolutely 
entitled  to  the  latter  accumulation. 
Greene  Y.Potter,  517 
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MARRIAGE  SETTLEMENT. 
See  Husband  and  Wife. 

1 .  A  testator  made  two  wills,  one 
of  his  English,  the  other  of  his 
American  property.  Neither  of  the 
wills  referred  to  the  other.  His 
daughter,  who  was  entitled  to  perso- 
nal property  under  hoth  wills,  exe- 
cuted, previously  to  her  marriage,  a  set- 
tlement of  various  descriptions  of  per- 
sonal property,  including  specifically 
her  property  under  the  English  will, 
hut  not  mentioning  or  referring  to  her 
property  under  the  American  will. 
The  settlement  contained  a  clause 
providing  that  such  further  personal 
estate  (if  any)  as  should,  during  her 
life,  become  vested  in,  or  accrue  to,  or 
be  assignable  by,  her  and  her  husband, 
should  be  assigned  upon  the  trusts 
of  the  settlement: — Held,  that  this 
clause  did  not  affect  her  American 
property.  Hoare  v.  Hornby,.        121 

2.  In  a  settlement  made  in  con- 
templation of  a  marriage  between  A. 
and  B.,  they  covenanted  with  each 
other  and  with  the  trustees,  that,  if 
B.,  the  intended  wife,  should,  during 
the  coverture,  become  seised,  or  pos- 
sessed of,  or  entitled  to,  any  property, 
real  or  personal,  by  any  devise,  gift, 
or  bequest  in  her  favour,  or  other- 
wise, such  property  should,  within 
six  months  after  she  should  become 
so  seised  or  possessed  thereof  or  en- 
titled thereto,  be  conveyed  and  as- 
sured to  such  uses,  intents,  and  pur- 
poses as  B.  should  appoint,  and  in 
default  of  appointment  to  B.  for  life, 
with  remainder  to  A.  for  life,  with 
remainder  to  the  children  of  B.;  and 
if  there  should  be  no  children  or  child 
of  B.  living  at  the  death  of  the  sur- 
vivor of  A.  and  B.,  then  to  the  use 
of  M.  L.,  the  niece  of  B.,  her  heirs, 
executors,  administrators,  and  assigns. 
The  marriage  took  effect,  and,  during 
the  coverture,  real  property  descended 
on  B.,  which  was  not  settled  in  pur- 


suance of  the  covenant.  Some  years 
afterwards,  B.  died,  without  issue, 
and  without  having  made  any  appoint- 
ment, leaving  C.  her  heir-at-law.  In 
a  suit  instituted  by  A.  against  C. 
and  the  trustees  of  the  settlement,  to 
enforce  the  performance  of  the  cove- 
nant— Held,  that,  in  order  to  satisfy 
the  terms  of  the  marriage  contract, 
the  covenant  must  be  carried  into 
execution  in  Mo;  and,  therefore,  not 
only  that  the  limitation  to  A.  for  his 
life,  but  that  the  ultimate  limitation 
to  M.  L.,  though  a  stranger  to  the 
settlement,  must  take  effect.  Daven- 
port v.  Bishopp,  45 1 

MASTER'S  REPORT. 
See  Assets. 

MEMORANDA,  91,  283,  538. 

MISREPRESENTATION. 
See  Vendor  and  Purchaser. 

MORTGAGOR  AND  MORT- 
GAGEE. 

See  Creditor's  Suit,  2. 

Debtor  and  Creditor,  4. 

Equitable  Mortgage. 

Foreclosure. 

IIusband  and  Wife. 

Production  of  Deeds,  2. 
1 .  A  person  having  purchased  an  es- 
tate for  the  purpose  of  building  upon 
it,  mortgaged  it  to  a  Joint  Stock  Bank- 
ing Company  with  whom  he  dealt,  to 
secure  sums  then  due,  and  all  sums 
thereafter  to  become  due,  from  him  to 
them,  on  any  banking  or  other  ac- 
count whatever,  "so  as  the  whole 
amount  of  principal  monies  to  be  ul- 
timately recovered  or  recoverable  by 
virtue  of  that  security  should  not  ex- 
ceed the  sum  of  £5800,  together  with 
interest."  By  the  mortgage-deed,  a 
power  of  sale  was  given  to  the  com- 
pany. The  mortgagor  built  three 
houses  on  the  land,  which  were  sue- 
yy  2 
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cessively  sold  to  different  purchasers. 
The  purchase-monies  were  not  paid 
to  the  mortgagor,  but  to  the  company, 
who  gave  the  mortgagor  credit  for 
them  in  his  account: — Held,  that 
these  sums  were  received  by  the 
company  by  virtue  of  the  mortgage 
security,  and,  so  far  as  they  were  ap- 
plicable as  principal  monies,  must  be 
considered  as  received  by  them  in 
discharge  of  the  sum  of  £5800,  and 
not  merely  on  the  general  account 
between  them  and  the  mortgagor. 
Johnson  v.  Bourne,  2G8 

2.  A.  mortgages  an  estate  to  B., 
to  secure  future  advances.  lie  then 
mortgages  the  same  property  to  C, 
who  gives  notice  of  his  security  to  B. 
Qiuere,  whether  the  rights  of  B.  under 
his  mortgage  security  are  affected  by 
the  transaction  between  A.   and  C. 

Ibid 

0.  Bond  and  mortgage  given  by  an 
only  son  to  his  father — Held,  under 
the  circumstances  of  the  case,  to  be  a 
running  security  for  advances  actually 
made,  and  not  a  security  for  the  pre- 
cise amount  expressed  in  the  instru- 
ments. And,  there  being  no  evidence 
against  the  son  as  to  the  amount  of 
the  actual  advances,  he  was  charged 
in  that  respect  to  the  extent  of  his  ad- 
missions only.   Melland  v.  Gray,  1 99 

4.  On  the  2nd  of  May,  1837,  free- 
hold and  copyhold  estates  were  mort- 
gaged by  C.  to  T.,  subject  to  a  pro- 
viso for  redemption  on  payment  of 
£10,000  on  the  2nd  of  May,  1844, 
with  interest  half-yearly  in  the  mean 
time.  Prior  to  any  default,  C.  paid  to 
T.  dE/000  by  cheque,  and  gave  him  two 
bills  of  exchange,  drawn  by  C.  &  Co. 
upon  and  accepted  by  C,  for  £1620, 
at  three  months  after  date,  and  for 
£1500  at  six  months  after  date,  being 
together  the  total  amount  of  the  mort- 
gage debt  and  interest.  Upon  the 
receipt  of  the  cheque  and  two  accept- 
ances, T.  signed  the  following  memo- 
randum:— "London,  23rd  December, 


1839— Received  this  day  of  C,  the 
sum  of  £7000  in  cash,  and  two  bills 
of  exchange,  as  under,  for  £3120, 
drawn  by  C.  &  Co.,  of  M.,  upon  and 
accepted  by  the  said  C,  one,  dated 
16th  December,  for  £1620,  the  other, 
dated  the  23rd  of  December,  for  £1500, 
and  which  cheque  for  £7000  and  bills 
for  £3120,  making  together  £10, 120, 
are  in  full  of  principal  and  interest 
due  to  me  upon  a  mortgage  of  C.'s 
freehold  property  in  K.  and  S.  for 
£10,000,  and  I  do  hereby  undertake, 
whenever  required,  to  execute  a  con- 
veyance of  the  said  property.  (Signed) 
T."  T.  gave  this  memorandum,  to- 
gether with  the  title  and  mortgage 
deeds  of  the  premises,  to  C.  The 
cheque  for  £7000  was  paid,  but  both 
the  bills  of  exchange  were  dishon- 
oured; C.  afterwards  conveyed  all  his 
estate  to  a  trustee  for  the  benefit  of 
his  creditors,  and  then  became  bank- 
rupt. T.  never  re-conveyed  the  pre- 
mises :  — Held,  that,  as  between  T.  and 
C,  and  his  assignee  by  deed,  and  his 
assignees  in  bankruptcy,  the  receipt 
of  the  cheque  and  bills,  and  the  giv- 
ing the  above  memorandum,  did  not 
discharge  the  mortgaged  premises 
from  the  mortgage,  but  that  on  their 
dishonour  T.  was  entitled  to  a  decree 
against  them  all  for  the  restoration  of 
the  title  and  mortgage  deeds,  and  to 
a  decree  of  foreclosure.  Teed  v.  Car- 
ruthers,  31 

5.  Upon  a  bill  filed  to  set  aside  a 
mortgage  security  for  fraud,  circum- 
stances of  oppression  and  misconduct 
being  proved  against  the  mortgagee — 
It  was  held,  that,  inasmuch  as,  if  sol- 
vent, he  would  have  been  liable  to  pay 
part  at  least  of  the  costs  of  the  suit, 
being  insolvent,  he  was  not  entitled  to 
receive  costs.  Rider  v.  Jones.  Rider 
v.  Sturgis,  329 

6.  The  attorney  of  a  mortgagee  held 
the  mortgage-deed,  claiming  a  lien 
upon  it  against  his  client,  to  an  amount 
at  least  equal  to  the  value  of  the  se- 
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curity.  The  mortgagee  took  the  be* 
nefit  of  the  Insolvent  Debtors  Act. 
Upon  a  bill  filed  by  the  mortgagor  to 
set  aside  the  security,  or  to  redeem, 
the  Court,  on  the  application  of  the 
mortgagor,  ordered  the  attorney, 
though  not  a  party  to  the  suit,  but 
who  appeared  on  a  petition,  to  de- 
liver the  deed  to  the  mortgagor,  upon 
payment  of  what  was  due  from  the 
mortgagor  under  the  security,  in  sa- 
tisfaction of  the  lien.  Rider  v.  Jones. 
Rider  v.  Sturgis,  329 

7.  The  provisional  assignee,  under 
the  Insolvent  Debtors  Act,  was  made 
a  defendant  to  a  bill  of  which  the  ob- 
ject was  to  set  aside  a  mortgage  secu- 
rity taken  by  the  insolvent  from  the 
plaintiff: — Held,  under  the  circum- 
stances of  the  case,  that  the  assignee 
was  not  entitled  to  receive  the  costs 
of  the  suit  from  the  plaintiff.      Ibid. 

8.  A.,  being  seised  in  fee  of  a  free- 
hold and  copyhold  estate,  borrows 
various  sums  of  money  of  B.,  amount- 
ing in  the  whole  to  £4000,  upon 
mortgage  of  the  freehold  estate  alone. 
A.  afterwards,  in  1832,  borrows  £500 
more  of  B.,  on  the  security  of  both 
the  freehold  and  copyhold  estate. 
This  mortgage  is  effected  by  distinct 
instruments  relating  to  each  property 
respectively,  neither  of  them  referring 
to  the  other.  In  1833,  A.  borrows  a 
sum  of  £400  of  C,  on  mortgage  of 
the  freehold  estate  alone,  subject  to 
B.'s  incumbrances  thereon.  Again, 
in  1838,  A.,  being  indebted  to  D.  in 
£600,  executes  to  him  a  mortgage  for 
that  sum  of  the  copyhold  estate  alone, 
without  notice  of  the  £500  incum- 
brance. In  1837,  B.  has  notice  of 
C.'s  security,  and  in  1838,  (after  hav- 
ing sold  both  the  estates,  under  pow- 
ers of  sale,  and  received  the  purchase- 
money),  he  has  notice  of  D.'s  security. 
The  produce  of  the  freehold  estate 
being  insufficient  to  pay  B.  and  C.  in 
full,  but  that  of  the  freehold  and  copy- 
hold being  sufficient  for  that  purpose, 


C.  claims  to  have  the  whole  of  the 
£500  charge  thrown  upon  the  pro- 
duce of  the  copyhold  estate,  in  order 
that  he  may  receive  payment  out  of 
that  of  the  freehold;  on  the  other 
hand,  D.  claims  to  be  paid  the  whole 
of  his  debt  out  of  the  produce  of  the 
copyhold  estate,  in  priority  to  C: — 
Held,  that  the  claim  of  neither  party 
can  prevail  to  the  fullest  extent;  but 
that,  the  £500  being  by  the  security 
of  1832  charged  on  the  freehold  and 
copyhold  estates  rateably,  (that  is  to 
say,  in  proportion  to  their  respective 
net  values),  and  without  preference, 
C.  has  an  equity,  of  the  nature  claimed 
by  him,  to  the  extent  of  that  propor- 
tion of  the  £500  which  is  charged 
upon  the  copyhold  estate,  while,  in 
other  respects,  in  relation  to  that  es- 
tate, D.  has  priority  over  C.  Bugden 
v.  Bignoldy  377 

9.  The  court-rolls  of  a  manor  are 
not  constructive  notice  of  prior  incum- 
brances to  a  purchaser  of  copyholds 
holden  of  the  manor.  Ibid. 

10.  Mr.  Jenyns  made  a  mortgage 
to  Shepheard  for  £4000,  of  three  dif- 
ferent estates,  namely,  an  estate  called 
Lynwood  Farm,  in  Cambridgeshire, 
an  estate  at  Westminster,  and  certain 
fee-farm  rents  elsewhere.  Afterwards 
Jenyns  made  (which  was  the  second 
in  point  of  time)  a  mortgage  to  Titley, 
and  comprised  therein  nothing  but 
Lynwood  Farm;  after  this  Jenyns 
made  an  absolute  sale  of  the  fee-farm 
rents  to  Sir  Thomas  Peyton,  and  after- 
wards Jenyns  made  another  mortgage 
to  Davies  of  the  Westminster  estate; 
and  Titley,  having  paid  off  Shep- 
heard? 8  mortgage,  was  decreed  to  hold 
as  well  the  Westminster  estate  as 
Lynwood  Farm,  until  he  was  paid  as 
well  what  was  due  to  him  upon  the 
mortgage  originally  made  to  himself 
as  what  he  had  paid  to  Shepheard 
upon  his  mortgage;  and,  upon  a  re- 
hearing, Titley  was  also  decreed  to 
hold  the  fee-farm  rents  until  he  was 
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pud  all  that  was  due  to  him  upon 
both  his  securities.  Titley  v.  Peyton 
and  others,  Trin.  Term,  16  &  17  Geo. 
2,  in  Chan,  by  Lord  Hardwicke:  and 
his  former  decree,  whereby  the  plain- 
tiffs bill  stood  dismissed  against  Sir 
Thomas  Peyton,  was  varied.  And,  as 
I  heard,  Lord  Hardwicke  held,  that, 
if  Jenyns  had  not  made  any  mortgage 
to  Davies  of  the  Westminster  estate, 
Davies  [qu.  Titley  ?]  would  have  had  a 
clear  right,  as  against  Jenyns,  to  have 
redeemed  Shepheard,  and  have  de- 
tained both  estates  till  he  was  satisfied 
both  debts;  and  if  this  be  so,  then, 
by  making  the  mortgage  of  Lynwood 
Farm  (which  was  second  in  point  of 
time)  to  Titley,  Jenyns  conveyed  to 
him  a  right  of  redeeming  the  whole 
and  retaining  as  aforesaid;  and  if  so, 
then,  by  afterwards  making  the  mort- 
gage to  Davies,  it  was  impossible  for 
Jenyns  to  alter  that  equitable  right 
conveyed  by  him  to  Titley. — Mr. 
Serjeant  HxlVs  note  to  Finer,  Vol.  15, 
p.  447.  [See  also,  R.  L.  1742,  B. 
fo.  593.]     Titley  v.  Jenyns,         399 

11.  A.,  for  valuable  consideration, 
takes  a  security  upon  a  reversionary 
sum  of  stock,  at  a  time  when,  by  rea- 
son of  the  death  of  the  person  in 
whose  name  the  stock  stood  without 
legal  representatives,  no  notice  of  the 
incumbrance  could  be  given  to  the 
trustee  of  the  fund.  A.,  however, 
does  not  attempt,  by  distringas  or 
otherwise,  to  perfect  the  security. 
Afterwards  B.,  for  valuable  considera- 
tion and  without  notice  of  A.'s  in- 
cumbrance, takes  a  security  upon  the 
same  fund,  and  at  the  same  time  serves 
a  writ  of  distringas  on  the  Bank  of 
England.  B.'s  security  has  a  priority 
over  that  of  A.    Etty  v.  Bridges,  486 

12.  One  of  several  mortgagees  com- 
pelled to  pay  the  costs,  and  another 
refused  his  costs,  of  a  suit  to  redeem 
the  mortgage;  and  the  interest  on  the 
mortgage  money  declared  to  stop  on 
the  day  of  the  tender.  Cliff  v.  Wads- 
worth,  598 


MULTIFARIOUSNESS. 

The  two  executors  of  a  testator, 
having  employed  an  agent  to  act  for 
them  in  the  administration  of  their 
testator's  estate,  borrowed  money  of 
him  on  their  private  account,  for  which 
they  gave  him  their  separate  promis- 
sory notes.  The  agent  indorsed  these 
notes  over  to  certain  creditors  of  his 
own.  Upon  a  bill  filed  by  the  execu- 
tors against  the  indorsees  and  the 
agent,  praying  for  an  injunction  to 
restrain  two  separate  actions  brought 
by  the  indorsees  against  the  plaintiffs 
respectively  on  their  separate  notes 
— Held,  on  demurrer,  that  the  bill 
was  not  multifarious,  the  object  of  it 
being  also  to  obtain  an  account  of  all 
monies  received  by  the  agent  in  re- 
spect of  the  testator's  estate,  and  to 
establish  an  agreement  (of  which  it 
was  alleged  that  the  indorsees  had 
notice)  whereby  the  monies  due  on 
the  notes  were  to  be  set  off  against 
the  monies  so  received  by  the  agent 
Davis  v.  Cripps,  430 

NEXT  OF  KIN. 
See  Will,  12. 

NOTICE. 

See  Mortgagor  and  Mortgagee, 
9. 

ORDERS. 
See  General  Orders. 

PARTIES. 

See  Creditor's  Suit. 
Disclaimer,  1,  2. 
Plea  and  Pleading. 

PATENT  OFFICE. 

By  a  grant  of  patent,  dated  in 
1801,  the  then  bishop  of  Ely  having, 
as  the  grant  stated,  "  confidence  in 
the  probity,  fidelity,  care,  and  industry 
of  P.,"  granted  to  P.,  who  was  a  soli- 
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citor,  "the  office- of  receiver  of  all  is- 
sues, profits,  sum  and  sums  of  money, 
arising  and  issuing"  from  the  posses- 
sions of  the  see,  to  hold  to  P.  by  him* 
self  or  his  sufficient  deputy  or  deputies, 
to  be  approved  of  by  the  bishop  and 
his  successors,  for  his  life.  The  office 
of  receiver  was  an  ancient  office,  and 
had  been  exercised  before  the  restrain- 
ing statute  of  1  Eliz.  c.  19.     P.  held 
the  office  under  three  successive  bi- 
shops, during  the  whole  of  which  time 
he  not  only  received  the  rents,  but 
negotiated  the  renewals  of  leases,  and 
prepared  the  leases  of  the  see,  and 
likewise  attended  all  searches  for  re* 
cords  in  the  bishop's  muniment  room, 
of  which  he  kept  a  key;  for  the  per- 
formance of  which  acts  he  received 
fees  and  emoluments.    It  appeared 
also  that  his  predecessor  in  office,  who 
had  held  the  office  since  1785,  had 
done  the  same.     Upon  the  accession 
of  A.  to  the  bishopric  in  1836,  he  re- 
fused to  admit  P.'s  claim  of  right  to 
perform  these  last-mentioned  acts; 
upon  which  P.  filed  his  bill  against 
the  bishop,  praying;  a  declaration  of 
the  rights  in  question  in  his  favour, 
that  he  might  be  quieted  in  the  pos- 
session of  the  office,  and  that  the  bi- 
shop might  be  restrained  by  injunc- 
tion from  obstructing  the  plaintiff  in 
the  exercise  of  such  rights,  and  from 
doing  acts  in  contravention  of  them: 
— Held,  first,  that  the  plaintiff's  claims 
were  not  of  such  a  nature  as  to  induce 
this  Court  to  interfere  to  protect  them, 
without   being  well  satisfied  (which 
the  Court  was  not)  that  his  legal  re- 
medy was  insufficient  to  do  him  com- 
plete justice;  and,  secondly,  that  the 
relief  sought  being  analogous  to  the 
specific  performance  of  an  agreement, 
the  ^bill  must  fail,  on  the  ground  of 
want  of  mutuality;  the  nature  of  the 
duties  and  services  asserted  by  the 
plaintiff  being  such  as  to  preclude  the 
possibility  of  a  decree  in  this  Court 
against  him,  compelling  their  specific 
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performance.  Pickering  v.  The  Bishop 
of  Ely,  249 

PAUPER. 
See  Practice,  2. 


PLEA  AND  PLEADING. 

See  Account. 

Creditor's  Suit,  1,  2. 
Disclaimer,  1,  2. 
Discovery. 
Gambling  Debt. 
General  Orders. 
Heir-at-Law. 
Impertinence. 
Multifariousness. 

1 .  An  allegation  of  an  assignment 
of  an  interest  in  the  suit  from  one  co- 
plaintiff  to  another,  who  is  not  other- 
wise a  proper  party,  must  be  proved 
at  the  hearing.    Sayer  v.  Wagataff, 

230 

2.  Upon  the  death  of  the  vendor  of 
an  estate,  certain  persons,  who,  under 
an  order  in  a  suit  in  Chancery,  had 
been  appointed  trustees  of  the  vendor's 
personal  estate  for  the  purposes  of  his 
will,  filed  their  bill  against  the  repre- 
sentatives of  the  purchaser,  for  specific 
performance  of  the  agreement  for  sale. 
After  the  commencement  of  the  suit, 
one  of  the  trustees,  who  was  also  exe- 
cutor of  the  vendor,  died: — Held,  that 
the  suit  thereby  became  wholly  abated. 
Cave  v.  Cork,  130 

3.  A  bill  for  specific  performance 
of  a  contract  for  the  sale  of  real  es- 
tate was  brought  against  the  heir  of  a 
purchaser,  alleging  that  he,  in  his  an- 
cestor's lifetime,  took  upon  himself 
the  contract.  To  this  suit  the  admi- 
nistratrix of  the  purchaser,  who  died 
many  years  before  the  filing  of  the  bill 
was  made  a  defendant,  and  upon  her 
death  (after  alleging  by  her  answer  that 
the  intestate's  estate  had  been  duly 
administered)  the  suit  was  revived 
against  the  grantee  of  limited  letters 
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of  administration  de  bonis  non  of  the 
effects  of  the  purchaser,  the  plaintiff 
not  seeking  any  general  administra- 
tion :  quaere j  whether  such  grantee  was 
a  proper  and  sufficient  party  to  the 
revived  suit,  or  whether  the  general 
personal  representative  of  the  pur- 
chaser ought  to  have  been  made  a 
party.     Cave  v.  Cork,  130 

4 .  A  bill  for  an  account  of  dilapida- 
tions was  filed  by  the  reversioner  of  a 
lease  against  the  personal  representa- 
tives of  a  person  whose~interest  in  the 
lease  appeared  to  be  that  of  equitable 
tenant  for  life,  with  remainders  over, 
alleging  that  such  person  in  his  life- 
time was  in  possession  during  the 
time  the  dilapidations  accrued,  that 
he  paid  rent,  and  was  liable  to  the 
covenants  in  the  lease,  and  that  on 
his  death  the  defendant  entered  into 
possession  as  his  administrator,  paid 
rent,  and  became  liable  under  the  co- 
venants:— Held,  that  there  was  not  a 
sufficient  allegation  of  debt  to  sup- 
port the  bill.     Arkwright  v.  Colt,     4 

5.  To  a  bill  filed  by  A.  against  B., 
to  recover  a  customary  estate,  all  per- 
sons claiming  adversely  against  B., 
under  the  custom,  or  by  various  con- 
structions of  the  custom,  are  necessary 
parties,  nor  can  A.,  with  respect  to 
those  persons,  avail  himself  of  the 
provisions  of  the  23rd  Order  of  Au- 
gust, 1841.    Mar ke  v.  Locke,      500 

6.  The  directors  of  a  joint-stock 
company,  consisting  of  upwards  of 
500  members,  made  certain  calls, 
which  the  majority  of  the  sharehold- 
ers paid,  but  which  six  of  them,  alleg- 
ing that  the  calls  were  fraudulently 
made,  refused  to  pay,  and  filed  their 
bill,  on  behalf  of  themselves  and  all 
other  the  shareholders  except  the  de- 
fendants, against  the  directors,  trus- 
tees, and  secretary  of  the  company, 
praying  for  an  account  of  the  debts  and 
assets  of  the  partnership,  a  receiver, 
an  injunction  to  restrain  the  defend- 
ants and  all  officers  and  servants  of  the 


company  from  dealing  with  the  part- 
nership property,  an  account  of  the 
debts  and  liabilities  of  the  company, 
and  to  have  the  property  applied  to- 
wards the  payment  of  its  debts  and 
liabilities: — Held,  that  some  at  least 
of  the  absent  shareholders,  who  had 
paid  up  the  disputed  calls,  ought  to 
be  made  parties  to  the  suit.  Richard- 
son v.  Larpent,  507 

7.  Where  a  cause  is  set  down  for 
hearing,  upon  the  defendant's  objec- 
tion for  want  of  parties,  under  the 
39th  Order  of  August,  1841,  the 
Court  will  assume,  for  the  purpose  of 
deciding  that  objection  only,  the  de- 
fendant's answer  to  be  true.        Ibid. 

8.  Where  a  person  is  seised  of  an 
estate  in  fee,  defeasible  by  a  condi- 
tional limitation,  shifting  use,  or  exe- 
cutory devise,  the  inheritance  is  not 
represented  in  this  Court  merely  by 
the  person  who  has  the  defeasible 
estate.     Goodess  v.  Williams,       595 

9.  In  an  administration  suit  against 
a  surviving  executor,  it  is  not  neces- 
sary, in  all  cases,  to  bring  before  the 
Court  the  representative  of  the  de- 
ceased executor.  Masters  v.  Barnes, 

616 
PRACTICE. 

See  Costs. 

Disclaimer. 
Heir-at-Law,  1,  2. 
Impertinence. 
Plea  and  Pleading. 
Production   of  Deeds  and 

Papers. 
Sequestration. 

1 .  Upon  a  motion  for  leave  to  en- 
ter a  memorandum  of  service  of  a 
copy  of  the  bill  upon  a  defendant, 
under  the  24th  of  the  orders  of  Au- 
gust, 1841,  it  is  not  necessary  to 
shew  by  affidavit  that  the  defendant 
is  not  an  infant.  Sherwood  v.  Rivers, 

166 

2.  This  Court,  either  by  virtue  of 
its  general  jurisdiction,  or  under  stat. 
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11  Geo.  4  &  1  Wttl.4,  c.36,  rale  17, 
has  power  to  discbarge  a  pauper  de- 
fendant out  of  custody,  without  com- 
pelling him  to  pay  costs  incurred  pre- 
viously to  the  order  to  defend  in  for- 
ma* pauperis.  Bennett  v.  Chudleigh, 

164 

3.  A  commission  to  examine  wit- 
nesses and  the  depositions  taken  there- 
under were  intitled  in  an  original 
and  revived  suit,  but  the  interroga- 
tories were  intitled  as  in  a  single 
suit,  though  in  a  manner  applicable 
either  to  the  original  suit,  or  to  the 
suit  as  revived: — Held,  that  the  in- 
terrogatories were  not  wrongly  inti- 
tled, and  a  motion  to  suppress  them 
was  refused.     Jones  v.  Smith,        42 

4.  Quote,  whether  a  decree  by  de- 
fault can  be  had  on  a  Seal-day.  Mat' 
thews  v.  Matthews,  318 

5.  Guardian  ad  litem  to  infant  de- 
fendants, resident  within  the  juris- 
diction, appointed  without  a  commis- 
sion.    Brant  v.  Vause,  524 

6.  Upon  an  application  for  substi- 
tution of  service  of  subpoena  to  appear 
and  answer  on  the  general  solicitor  of 
a  defendant  who  was  out  of  the  juris- 
diction, the  Court,  in  the  existing 
state  of  authorities  on  the  subject,  re- 
ferred the  applicant  to  the  Lord  Chan- 
cellor.    Noad  v.  Backhouse,         529 

7.  Receiver  appointed  of  a  Govern- 
ment pension,  the  trustee  being  out 
of  the  jurisdiction.  Ibid. 

8.  Under  the  8th  of  the  orders  of 
August,  1841,  the  plaintiff  may  ob- 
tain leave  to  enter  an  appearance  for 
the  defendant  to  an  amended  bill. 
Firth  v.  Hopkins,  530 

9.  Where  it  appeared  that  the  as- 
sociation of  a  cestui  que  trust  and 
trustee,  as  co-plaintiffs  on  the  record, 
might  materially  injure  the  interests 
of  the  former,  the  Court  gave  leave 
to  amend  the  record  by  striking  out 
the  name  of  the  trustee  as  plaintiff, 
and  making  him  a  defendant.  Hall 
v.  Lack,  631 


1 0.  Form  of  order  for  the  re-exami- 
nation, after  decree,  of  witnesses  who 
have  been  examined  in  chief.  Man- 
son  v.  Burton,  647 

11.  The  plaintiff  sued  in  formd 
pauperis,  and  had  had  counsel  and 
Six  Clerk  assigned  to  him.  He  had 
also,  before  and  at  the  time  of  the 
decree,  and  since  in  the  Registrar's 
and  Master's  offices,  employed  a  soli- 
citor, who  did  not  appear  to  have 
been  changed  by  him  or  discharged 
by  the  Court: — Held,  that  he  could 
not  present  a  petition  not  having  the 
sanction  of  such  solicitor  or  some 
other  officer  of  the  Court.  Perry  v. 
Walker,  656 

PRINCIPAL  AND  AGENT. 
See  Multifariousness. 

PRIORITY  OF  INCUMBRANCE. 
See  Mortgagor  and  Mortgagee. 

PRODUCTION  OF  DEEDS  AND 

PAPERS. 

See  Disclaimer,  2. 

Discovery. 

1.  To  entitle  confidential  communi- 
cations to  the  protection  which  is  or- 
dinarily extended  to  them  in  a  suit, 
it  is  not  necessary  that  they  should 
have  been  made  in  contemplation  of 
the  suit ;  it  is  sufficient  if  they  relate 
to,  and  were  made  in  the  course  of,  the 
dispute  which  is  the  subject  of  the 
suit.     Clagett  v.  Phillips,  82 

2.  Mortgage-deed  in  the  hands  of 
the  mortgagee,  ordered,  on  the  appli- 
cation of  the  mortgagor,  to  be  pro- 
duced for  the  purpose  of  inspecting 
an  indorsement  on  the  instrument. 
Phillips  v.  Evans,  647 

PROMISSORY  NOTE. 
See  Gambling  Debt. 

PROMOTIONS. 
See  Memoranda. 
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SEQUESTRATION. 


RAILWAY  ACTS. 

See  Specific  Performance. 

RECEIVER. 
See  Practice,  7. 

RENEWAL  OF  LEASE. 

See  Tenant  for  Life,  1. 
Trust  and  Trustee,  4. 

1.  Testator  bequeathed  to  his 
wife  the  interest  and  dividends  of 
such  stock  as  should  be  standing  in 
his  name  at  his  decease,  during  her 
life;  and  he  directed  that  at  her  de- 
cease one  moiety  of  such  stock,  "  sub- 
ject to  and  after  deducting  such  pre- 
mium or  sum  of  money  as  should  be 
necessary  for  the  renewal  of  the 
Crown  lease  of  the  leasehold  mes- 
suages which  he  purchased  of  Sir 
H.  T.f  in  case  he  should  not  have  re- 
newed such  lease  in  his  lifetime/' 
should  go  to  his  five  children.  In  a 
subsequent  part  of  the  will,  he  gave 
to  his  son  G.  all  his  leasehold  houses 
which  he  purchased  of  Sir  H.  T.,  to 
hold  to  his  said  son,  and  his  executors, 
&c,  for  the  then  existing  term  or 
terms  therein,  and  "  all  benefit  of  re- 
newal aforesaid/'  for  his  and  their 
own  use  and  benefit.  At  the  time  of 
the  widow's  death  the  lease  was  sub- 
sisting unrenewed: — Held,  that  there 
was  a  gift  to  the  son  out  of  the  Con- 
sols of  a  sum  of  money  sufficient  to 
effect  the  renewal  of  the  lease;  and 
that  by  the  "renewal"  of  the  lease 
was  intended  a  grant  at  the  widow's 
death  of  a  reversionary  lease,  to  com- 
mence at  the  expiration  of  the  former 
lease,  for  the  same  term,  at  the  same 
rent,  and  under  the  same  covenants 
as  were  mentioned  and  comprised  in 
the  former  lease,  or  as  near  thereto  as 
the  law  by  which  Crown  leases  are 
regulated  would  allow.  Richards  v. 
Rickards,  419 


2.  One  who  had  purchased  a 
Crown  lease,  which  had  been  granted 
upon  payment  of  a  certain  fine,  and 
subject  to  a  certain  rent,  and  to  the 
expenditure  of  a  certain  sum  for  re- 
pairs during  the  term,  bequeathed  the 
lease  to  his  son,  with  a  direction  that 
at  the  death  of  his  wife  the  lease 
should  be  renewed  for  the  benefit  of 
the  son,  and  the  money  necessary  for 
the  renewal  paid  out  of  a  certain  sum 
of  stock.  By  act  of  Parliament  the 
officers  of  the  Crown  are  bound  to 
renew  Crown  leases  upon  certain 
terms,  depending  on  the  value  of  the 
property;  and  upon  the  death  of  the 
widow  they  declined  to  renew  the 
lease  for  the  son,  except  upon  pay- 
ment of  considerably  higher  sums 
for  fine,  rent,  and  repairs: — Held, 
that  the  son  was  entitled  to  receive 
out  of  the  stock,  as  at  the  death  of 
the  wife,  such  sum  by  way  of  fine  as 
should  be  necessary  for  the  renewal 
of  the  lease;  and  that,  in  calculating 
that  sum,  but  not  otherwise,  the 
amount  required  for  repairs  might  be 
considered.  Richards  v.  Richards,  412 

RESIDUARY  ESTATE. 
See  Agreement. 

REVERSIONARY  INTEREST. 

See  Mortgagor  and  Mortgagee, 
1). 

SEAL-DAY. 
See  Practice,  4. 

SEQUESTRATION. 

A  person  who  had  refused  to  pay 
the  rent  of  a  sequestered  estate,  which 
he  occupied  as  tenant  to  the  se- 
questrators, except  under  an  indem- 
nity, was  nevertheless  held  entitled  to 
his  costs  of  a  motion  by  the  seques- 
trators to  compel  payment  of  the 
money.     White  v.  Wood,  615 
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SOLICITOR  AND  CLIENT. 

Solicitor  in  a  suit,  who  had  been 
discharged  by  the  client,  but  had  not 
delivered  his  bill  of  costs  within  the 
proper  time,  ordered,  under  the  cir- 
cumstances of  the  case,  to  deliver  the 
papers  and  documents  in  his  posses- 
sion relating  to  the  suit  (without  pre- 
judice to  his  lien)  to  the  new  solicitor. 
Cooper  v.  Hewson,  515 

SPECIFIC  DEVISE. 
See  Will. 

SPECIFIC  PERFORMANCE. 

See  Heir-at-Law,  2. 
Patent  Office. 
Plea  and  Pleading,  3. 

This  Court  has  jurisdiction  to  en- 
force the  specific  performance  of  a 
contract  by  a  defendant  to  do  defined 
work  upon  his  property,  in  the  per- 
formance of  which  the  plaintiff  has  a 
material  interest,  and  which  is  not 
capable  of  adequate  compensation  in 
damages.  Storer  v.  Great  Western 
Railway  Company \  48 

STATUTE  OF  DISTRIBUTIONS. 
See  Will,  8. 

STATUTE  OF  FRAUDS. 
See  Trust  and  Trustee,  4. 

TENANT  FOR  LIFE. 

See  Plea  and  Pleading,  4. 
Vendor  and  Purchaser,  1. 
Will. 

1 .  A.,  under  a  voluntary  settlement, 
of  which  it  did  not  appear  that  she 
had  notice,  was  entitled  to  certain 
leaseholds,  held  for  lives,  for  the  term 
of  her  life,  with  remainder  to  B. 
Under  a  subsequent  voluntary  settle- 
ment she  took  a  life  interest  in  the 


same  leaseholds,  with  an  absolute 
power  of  appointment  over  the  resi- 
due of  the  leasehold  interest.  While 
in  possession  of  the  property  she  took 
a  renewed  lease  of  it,  and  died,  hav- 
ing appointed  all  her  interest  to  C. : 
— Held,  that  the  renewal  enured  to 
the  benefit  of  B.     Waters  v.  Bailey. 

219 

2.  Equitable  tenant  for  life  of  copy- 
holds, under  a  will  which  contained 
no  special  provision  for  the  payment 
of  expenses  on  admission,  died  with- 
out having  paid  the  fines  and  fees  in- 
curred on  the  admission  of  a  trustee 
in  her  lifetime.  By  her  will  she  be- 
queathed her  personal  estate  to  her 
daughter  for  life  for  her  separate  use, 
and  after  her  decease  to  her  children. 
The  daughter  and  her  husband  and 
children  took  estates  in  remainder  in 
the  copyholds: — Held,  that,  having 
regard  to  the  frame  of  the  will  under 
which  the  tenant  for  life  was  entitled, 
and  to  the  interest  which  the  parties 
entitled  to  the  copyhold  estates  took 
in  the  personal  estate  of  the  tenant 
for  life,  one-third  of  the  fees  was  pro- 
perly payable  out  of  the  corpus  of  the 
personal  estate  of  the  tenant  for  life; 
the  husband  of  the  daughter  consent- 
ing to  pay  the  residue.  Bully. Birk- 
beck,  447 

3.  A  testatrix,  by  her  will,  devised 
certain  messuages  and  hereditaments 
unto  trustees  and  their  heirs,  to  the 
use  of  the  trustees,  their  executors 
and  administrators,  for  the  term  of 
ninety-nine  years,  with  remainder  to 
the  use  of  A.  for  life,  and  after  her 
decease  to  the  use  of  B.  for  life,  and 
after  his  decease  to  the  use  of  the  first 
and  every  other  son  of  his  body,  law- 
fully begotten,  severally  and  succes- 
sively, according  to  priority  of  birth, 
and  of  the  heirs  male  of  the  body  and 
respective  bodies  of  such  first  and 
other  son  and  sons,  and  in  default  of 
such  issue  to  the  use  of  C.  for  life, 
with  remainder  to  his  first  and  other 
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sons  in  tail  male,  with  remainders 
over.  The  trusts  of  the  term  of 
ninety-nine  years  were  declared  to 
be,  that  the  trustees  should,  out  of 
the  rents  and  profits  of  the  estates, 
insure  the  messuages,  and  keep  the 
same  in  good  repair  during  the  re- 
spective lives  of  the  several  tenants 
for  life,  and  should,  during  the  re- 
spective minorities  of  each  and  every 
person  thereby  made  tenants  for  life 
or  in  tail,  apply  the  surplus  or  resi- 
due of  the  rents  and  profits  for  and 
towards  the  maintenance  and  educa- 
tion of  the  tenants  for  life  or  in  tail 
who  for  the  time  being  should  be  en- 
titled in  possession  to  the  estates; 
and  in  case  the  whole  of  the  surplus 
of  the  said  rents  and  profits  should 
not,  during  the  minority  of  any  such 
tenant  for  life  or  in  tail  as  aforesaid, 
be  applied  for  his  or  her  maintenance 
and  education,  then  the  surplus  there- 
of was  from  time  to  time  to  be  laid 
out  on  real  or  Government  securities, 
at  interest,  in  the  names  of  the  trus- 
tees, upon  trust  for  such  person  or 
persons  from  time  to  time  as  for  the 
time  being  should,  under  the  limit- 
ations of  the  will,  be  entitled  in  pos- 
session to  the  said  estates;  and  if  any 
person  who  might  become  entitled  in 
possession  or  remainder  to  an  estate 
tail ,  in  the  estates  under  any  of  the 
said  limitations  should  die  under 
twenty-one,  without  issue  inheritable 
to  such  estate-tail,  then  so  often  as 
any  such  event  should  happen  within 
the  period  of  time  in  which  executory 
devises  were  allowed  by  law  to  take 
place,  the  absolute  interest  in  the 
monies  so  directed  to  be  laid  out  and 
invested  was  to  be  considered  as  not 
having  vested  in  such  person,  but  the 
same  was  to  go  over  to  the  next 
taker: — Held,  that  the  first  tenant 
for  life  in  possession  of  the  estates 
was  not  absolutely  entitled  to  the  ac- 
cumulations of  the  rents  and  profits 
which  had  accrued  during  bis  minor- 


ity, but  was  only  tenant  for  life  of 
such  accumulations.  Crosse  v.  Glen- 
nie,  237 

4.  Upon  the  construction  of  a  will 
— Held,  thatchattel  leaseholds  were  to 
be  enjoyed  in  specie  by  the  tenant  for 
life  of  the  residuary  real  and  personal 
estate.     Daniel  v.  Warren,  290 

TITHES. 

1 .  A  rector,  who  took  a  composi- 
tion for  his  tithes  every  Michaelmas, 
died  in  January,  1841.  The  new 
rector  was  collated  in  the  following 
April,  and  before  harvest  time  he  em- 
ployed a  surveyor  to  value  the  tithes. 
The  surveyor  furnished  him  with  a 
report,  stating  what  he  considered 
ought  yearly  to  be  paid  by  each  of 
the  occupiers  as  a  composition  in  lieu 
of  tithes.  In  August,  the  new  rector 
required  the  respective  occupiers  to 
pay  him,  as  a  compensation  for  their 
tithes,  the  amount  mentioned  by  the 
surveyor.  The  occupiers  accordingly, 
in  November,  1841,  made  their  pay- 
ments according  to  the  surveyor's  re- 
port, for  the  whole  year  from  Michael- 
mas, 1840,  to  Michaelmas,  1841: — 
Held,  that  the  representative  of  the 
late  rector  was  entitled  to  be  paid  by 
the  new  rector  a  proportion,  accord- 
ing to  the  time  which  elapsed  trom 
Michaelmas,  1840,  to  the  late  rector's 
death,  of  the  composition  which  ex- 
isted in  the  late  rector's  lifetime. 
Oldham  v.  Hubbard,  209 

2.  Semble,  that  a  composition  for 
tithes  is  within  the  statutes  1 1  Geo. 
2,  c.  19,  s.  15,  and  4  Will.  4,  c.  22. 

Ibid. 

TRANSFER  OF  STOCK. 
See  Trust  and  Trustee,  3,  6,  7. 

TRUST  AND  TRUSTEE. 
See  Advowson. 
1.  By  a  deed  of  trust  of  1682,  for 
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the  appointment  of  a  vicar,  it  was  de- 
clared, that,  upon  the  death  of  any 
of  the  trustees,  the  survivors  should, 
from  time  to  time,  when  and  as  often 
as  they  should  think  fit,  before  the 
number  of  trustees  should  be  reduced 
to  the  number  of  five,  or  within  three 
months  after  they  should  be  reduced 
to  the  number  of  four,  appoint  new 
trustees,  and  convey  the  premises  to 
them,  so  as  to  complete  the  number 
of  nine  trustees.  It  appeared  that, 
from  the  date  of  the  deed  to  the  elec- 
tion of  a  clerk  in  1840,  this  clause 
had  never  been  strictly  acted  upon, 
though  the  number  of  the  trustees 
had  generally  been  kept  up  to  nine: 
— Held,  that  the  informality  in  the 
appointment  of  the  trustees  did  not 
vitiate  the  election.  Attorney-Gene* 
ral  v.  Cuming,  139 

2.  Charges  by  trustees  for  money 
laid  out  in  luxuries,  under  colour  of 
maintenance,  and  for  money  unne- 
cessarily expended  in  pulling  down 
and  rebuilding  a  house,  disallowed. 
Bridge  v.  Brown,  181 

3.  A  person  who  was  entitled  to 
certain  stock  standing  in  the  names 
of  two  trustees  gave  instructions  to 
his  attorney  to  prepare  a  settlement 
of  it  for  the  benefit  of  A.,  B.,  and  C, 
and  to  procure  from  the  trustees  a 
transfer  for  the  purposes  of  settle- 
ment. The  settlement  was  prepared, 
and  a  power  of  attorney  for  the  trans- 
fer of  the  stock  executed  by  both  the 
trustees,  but  the  intended  settlor  died 
without  having  seen  the  settlement, 
and  before  the  stock  was  actually 
transferred: — Held,  that  no  trust  of 
the  stock  was  constituted  for  A.,  B., 
and  C.     Coningham  v.  Plunkett,  245 

4.  A  person  who  occupied  a  large 
farm  as  tenant  under  a  lease  fell  into 
difficulties,  and  surrendered  his  lease 
to  his  landlord.  The  tenant  had,  by 
means  of  his  private  expenditure,  in- 
creased the  value  of  the  property  by 


about  the  rate  of  £100  per  annum. 
The  brother  of  the  tenant's  wife  then 
applied  to  the  landlord  to  become 
tenant  of  the  farm  for  the  residue  of 
the  term,  at  the  rent  and  under  the 
covenants  comprised  in  the  surren- 
dered lease.  This  application  was 
made  by  letter,  in  which  the  writer 
stated  it  to  be  his  wish  to  be  of  use 
to  his  unfortunate  sister  and  her 
young  family,  and  spoke  of  his  dis- 
interested motives.  The  application 
was  acceded  to  by  the  landlord  with 
the  sole  view,  as  he  stated  in  his  evi- 
dence, of  benefiting  the  sister  and 
her  family.  By  a  subsequent  ar- 
rangement, it  was  agreed  that  a  third 
person  should  be  joined  as  lessee  with 
the  brother,  who  should  manage  the 
bulk  of  the  property,  and  give  the 
brother  £55  per  annum  for  his  occu- 
pation, the  brother  underletting  the 
residue  of  the  property.  In  his  let- 
ters respecting  this  arrangement,  the 
brother  expressed  himself  as  having 
taken  the  farms  with  no  selfish  mo- 
tives, but  from  a  wish  to  assist  his 
sister  and  her  unfortunate  family. 
This  arrangement  was  acted  upon 
until  the  brother's  death;  the  brother 
for  some  years  receiving  the  £55 
(which  was  secured  to  him  by  the 
bond  of  his  co-lessee)  and  underlet- 
ting the  residue  of  the  premises  at 
£45  per  annum: — Held,  that,  by 
means  of  the  letters,  (which  the  Court 
considered  to  be  a  sufficient  manifest- 
ation in  writing  within  the  Statute 
of  Frauds),  aided  by  parol  evidence 
of  the  circumstances  under  which 
they  were  written,  a  trust  was  created 
of  the  annual  sums  of  £55  and  £45 
in  favour  of  the  sister  and  her  chil- 
dren, and  (the  husband  waiving  all 
interest  therein)  that  the  sister  and 
her  children  took  as  joint-tenants. 
Morton  v.  Tewart,  67 

5.  Where  by  a  settlement  a  certain 
number  of  persons  are  appointed  trus- 
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tees,  and  power  is  given,  upon  the 
death  or  retirement  of  a  trustee  or 
trustees,  to  appoint  any  other  person 
or  persons  to  be  a  trustee  or  trustees 
in  his  or  their  room,  the  appointment 
of  a  greater  than  the  original  number 
of  trustees  is  not  a  valid  exercise  of 
the  power.  Ex  parte  Davis,  In  the 
matter  of  Clark,  468 

6.  Under  the  provisions  of  a  mar- 
riage settlement,  trustees  had  power, 
with  the  consent  of  the  husband  and 
wife,  or  the  survivor,  to  vary  the  se- 
curities by  selling  out  the  settled 
stock  And  investing  it  in  land;  and  it 
was  provided  that  it  should  be  lawful 
for  the  trustees,  with  the  consent  of 
the  husband  and  wife,  or  the  survi- 
vor, to  lay  out  the  whole  of  the 
monies  to  be  produced  by  the  sale 
of  the  stock  in  the  purchase  of  free- 
hold or  copyhold  estates  of  inherit- 
ance, or  leasehold  for  a  term  of  not 
less  than  sixty  years.  The  husband 
died,  and  the  wife  married  again: — 
Held,  that  the  trustees  were  not 
bound,  on  the  application  of  the  wife 
and  her  second  husband,  to  invest 
any  of  the  stock  on  leaseholds,  al- 
though the  security  might  be  eligi- 
ble, and  for  a  longer  term  than  sixty 
years.     Lee  v.  Young f  532 

7.  Testator  bequeathed  £500  to 
his  executors,  upon  trust  that  they 
should  lay  out  and  invest  the  same 
in  the  public  funds,  or  in  such  other 
security,  or  in  such  other  manner  as 
to  them  should  seem  expedient,  at  in- 
terest, and  pay  and  apply  the  produce 
to  a  charitable  purpose.  One  of  the 
executors,  who  took  the  entire  ma- 
nagement of  the  estate,  paid  the 
debts  and  most  of  the  legacies  of  the 
testator,  but  neither  specifically  ap- 
propriated nor  invested  £500  for  the 
charity.  He  paid  interest,  however, 
on  £500  to  the  charity;  at  the  same 
time  receiving  interest  on  the  promis- 
sory note  of  a  debtor  to  the  estate 


who  was  in  good  credit,  but  whose 
debt  was  the  only  fund  available  for 
payment  of  the  legacy.  The  executor 
afterwards  died.  On  the  admission, 
by  his  representatives,  that  he  had, 
in  his  lifetime,  assented  to  the  pay- 
ment of  the  legacy  to  himself  as 
trustee — Held,  that  his  estate  was 
severally  answerable  as  for  a  breach  of 
trust.     Attorney-General  v.  Higham, 
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VENDOR  AND  PURCHASER. 
See  Plea  and  Pleading,  1,  2,  3. 

1.  Specific  performance  of  a  con- 
tract for  sale  of  an  estate  in  fee  sim- 
ple decreed  in  favour  of  a  vendor  who 
at  the  time  of  the  contract  was  tenant 
for  life  only;  the  purchaser  not  hav- 
ing rejected  the  purchase  as  soon  as 
he  had  ascertained  the  real  interest  of 
the  vendor,  and  the  vendor  being  able, 
by  means  of  the  consent  of  the  parties 
interested  in  remainder,  to  make  a 
good  primd  facie  title  to  the  fee  sim- 
ple at  the  hearing.  Salisbury  v. 
Hatcher,  54 

2.  A  contract  for  the  purchase 
of  an  estate  rescinded  at  the  suit 
of  the  purchaser,  on  the  ground  of 
fraudulent  misrepresentation ;  the 
contract  having  been  completed  with 
the  knowledge,  on  the  part  of  the 
defendant  or  her  agent,  of  the  exist- 
ence of  a  public  right  of  way  over  the 
property,  and  the  plaintiff  not  know- 
ing or  having  the  means  of  knowing 
that  fact.     Gibson  v.  D'Estc,       542 

VESTED  INTEREST. 

See  Legacy  and  Legatee. 
Will. 

VICAR. 

See  Advowson. 
Tithes. 
Trust  and  Trustee,  1. 
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VOLUNTARY  SETTLEMENT. 
See  Will,  7,  10. 

WILL. 

See  Admission  of  Assets. 
Agreement,  2. 
Annuity. 
Assets,  1. 
Condition,  1,2. 
Forfeiture,  1, 2. 
Illegitimate  Children,  1,2. 
Legacy  and  Legatee. 
Maintenance. 
Marriage  Settlement. 

1.  A  testator  gave  £150  to  A.  and 
B.,  at  their  respective  ages  of  twenty- 
one,  or  days  of  marriage,  which  should 
first  happen;  hut  in  case  either  of 
them  should  die  without  issue  before 
his  or  her  legacy  should  become  pay- 
able, then  his  or  her  legacy  was  to  be 
paid  to  the  survivor  and  his  or  her 
issue.  The  testator  then  gave  the  re- 
sidue of  his  estate  unto  his  grand- 
daughters C.  and  D.,  equally  to  be 
divided  between  them,  and  if  but  one 
of  them  should  attain  twenty-one, 
then  the  residue  was  to  go  to  the 
survivor;  and  he  declared  that  the 
provision  thereby  made  for  C.  and 
D.  should  not  be  subject  to  the  con- 
trol of  their  husbands,  but  should  be 
vested  in  his  executors,  in  trust,  for 
the  benefit  of  C.  and  D.,  and  their 
issue  respectively,  until  they  should 
attain  twenty-one,  being  unmarried, 
or,  if  married,  until  a  proper  and  ade- 
quate settlement  should  be  made  upon 
them  and  their  issue;  but  in  case  they 
should  both  die  before  they  attained 
twenty-one,  and  without  having  issue, 
then  he  gave  the  residue  over.  C. 
and  D.  both  lived  to  attain  twenty- 
one: — Held,  that,  although  the  word 
"  issue"  in  the  bequest  to  A.  and  B. 
could  clearly  onlyjnean  children,  yet 


it  did  not  follow,  of  necessity,  that  in 
the  subsequent  bequest  to  C.  and  D. 
it  must  have  the  same  limited  con- 
struction put  upon  it;  but  that  it  in- 
cluded all  the  issue  of  C.  and  D.  liv- 
ing at  their  respective  deaths  gene- 
rally, and  that  such  issue  took  per 
capita  as  tenants  in  common.  Head 
Y.Randall,  231 

2.  Testator  bequeathed  the  sum  of 
£2000  in  trust  for  his  niece,  and  if 
she  should  die  without  leaving  any 
issue  to  attain  the  age  of  twenty-one, 
then  in  trust  for  his  sister.  The 
niece  being  unmarried — Held,  that 
she  had  not  an  absolute  vested  inter- 
est in  the  £2000.  Daniel  v.  War- 
ren, 290 

3.  Under  a  bequest  of  residuary 
personal  estate  to  the  Westminster 
Hospital,  Charing-cross — Held,  that, 
under  the  circumstances  of  the  case, 
the  Charing-cross  Hospital  was  enti- 
tled, in  preference  to  the  Westminster 
Hospital  or  the  Royal  Westminster 
Ophthalmic  Hospital.  Bradshaw  v. 
Thompson,  295 

4.  Testator  bequeathed  the  residue 
of  his  real  and  personal  estate,  upon 
trust  for  his  daughter,  absolutely, 
upon  her  attaining  twenty-one;  pro- 
vided that  in  case  his  said  daughter's 
decease  should  happen  before  the  said 
age  of  twenty-one,  and  his  (the  testa- 
tor's) wife  should  then  be  living,  then 
in  further  trust  to  pay  her  the  whole 
interest  of  the  residue  of  his  estate 
and  effects;  and  on  her  decease,  his 
said  daughter  being  dead  before  the 
age  of  twenty-one,  he  devised  to  his 
wife  the  house  in  S.  street,  her  heirs 
and  assigns  for  ever;  then  in  further 
trust  to  pay  the  produce  of  his  resi- 
duary estate  unto  and  amongst  his 
nephews  and  nieces,  the  children  of 
his  sister  Ann,  and  such  of  them  as 
should  be  then  living.  The  daughter 
died  without  issue  in  the  lifetime  of 
the  wife.    The  sister  had  five  chil- 
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dren  living  at  the  death  of  the  daugh- 
ter, and  one  only,  Isaac,  living  at  the 
death  of  the  wife: — Held,  that  Isaac 
was  entitled  to  the  whole  residue. 
Hetherington  v.  Oakman,  299 

5.  "And"  construed  "or"  for  the 
purposes  of  the  construction  of  a  will. 

Ibid. 

6.  Testator  commenced  his  will 
with  a  direction  that  all  his  debts  and 
all  his  funeral  and  testamentary  ex- 
penses should  be  paid  by  his  execu- 
tors as  soon  as  conveniently  might  be 
after  his  decease: — Held,  upon  the 
construction  of  the  whole  will,  that 
this  clause  had  not  the  effect  of 
charging  real  estate  of  the  testator, 
whether  devised  to  the  executors  or 
otherwise,  with  the  payment  of  his 
debts.     Symons  v.  James,  30 1 

7.  A  person  transfers  a  sum  of 
stock  into  the  names  of  trustees,  and, 
by  an  indenture  under  his  hand  and 
seal,  declares  that  the  stock  shall  be 
held  by  the  trustees  upon  certain 
trusts  for  the  benefit  of  A.  and  her 
children  by  the  settlor.  The  settlor 
afterwards  obtains  from  the  trustees 
a  re-transfer  of  the  stock  to  himself 
and  rases  the  seals  from  the  deed. 
By  his  will,  not  referring  to  the  deed, 
he  gives  A.  an  annuity  and  other  be- 
nefits, and  the  residue  of  his  estate  to 
the  children:  A.  is  entitled  to  the 
provision  made  for  her  both  by  the 
deed  and  the  will.  Smith  v.  Lyne,  345 

8.  Testator  bequeathed  the  resi- 
due of  his  personal  estate  to  his  wife 
for  life,  and  after  her  decease  to  his 
sister  for  lite,  for  her  separate  use, 
and  after  her  decease  to  such  person 
or  persons  as  under  the  Statute  of 
Distributions  should  be  legally  enti- 
tled to  the  same: — Held,  that  there 
was  no  intestacy  as  to  the  residue 
after  the  death  of  the  sister,  but  that 
it  was  bequeathed  either  to  the  next 
of  kiu  of  the  testator  living  at  his 
death,  as  joint-tenants,  or  to  the  next 


of  kin  of  the  testator,  or  of  the  sister, 
living  at  the  death  of  the  sister,  as 
tenants  in  common;  and  consequently 
that  the  wife,  who  died  in  the  sister's 
lifetime,  was  not  entitled  to  any  thing 
beyond  a  life  interest  in  the  residue. 
Godkin  v.  Murphy,  35 1 

9.  Testatrix  bequeathed  a  sum  of 
stock  to  trustees,  upon  trust  to  pay 
the  dividends  thereof  to  her  grand- 
daughter for  life,  and  after  her  de- 
cease in  trust  to  assign,  transfer,  and  * 
dispose  of  the  capital  unto  and  among 
the  children  of  her  said  grand-daugh- 
ter, share  and  share  alike,  at  their 
ages  of  twenty-one,  or  sooner  if  the 
trustees  should  think  proper;  and  in 
case  the  said  grand-daughter  should 
die  without  leaving  any  child  or  chil- 
dren, or,  leaving  such,  all  of  them 
should  die  before  they  or  any  of  them 
should  become  entitled  to  the  trust- 
monies,  then  in  trust  to  assign  and 
transfer  the  capital  to  A.  The  will 
contained  no  clause  of  survivorship 
among  the  children.  The  grand- 
daughter had  eleven  children,  of 
whom  seven  died  in  her  lifetime,  two 
only  out  of  the  seven  having  attained 
twenty-one.  The  four  survivors  at- 
tained twenty-one: — Held,  that  the 
six  children  who  attained  twenty-one 
took  vested  interests  in  the  stock,  and 
that,  upon  the  death  of  their  mother, 
the  whole  stock  was  divisible  amongst 
them  or  their  representatives,  in  six 
equal  shares.     Mair  v.  Quitter,  465 

10.  Under  a  proviso  in  a  settle- 
ment, to  which  A.  and  his  eldest  son 
B.  were  parties,  a  use  which  was 
limited  to  a  younger  son,  P.,  and  his 
issue,  was  made  to  shift  to  B.,  in  the 
event  of  P.  becoming  entitled  in  pos- 
session to  the  manor  of  S.,  under  cer- 
tain limitations,  which  in  the  settle- 
ment were  described  as  being  con- 
tained in  the  will  of  A.,  bearing  even 
date  therewith.  The  will  of  A.  con- 
tained the  limitations  mentioned  in 
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the  settlement,  but  did  not  bear  even 
date  therewith,  but  a  posterior  date, 
which  was  written  upon  an  erasure 
not  accounted  for: — Held,  that,  inas- 
much as,  under  the  circumstances  of 
the  case,  the  variance  between  the 
real  date  of  the  will  and  that  men- 
tioned in  the  settlement  did  not  affect 
the  substantial  intention  of  the  par- 
ties, the  arrangement  between  them 
could  in  equity  be  carried  into  execu- 
tion, notwithstanding  such  variance. 
How  j wood  \ .  Honywood>  471 

1 1 .  Testator,  by  his  will,  directed 
that  the  profits  of  his  share  of  a 
leasehold  colliery  should,  during  the 
time  that  the  same  was  worked  or 
workable,  be  equally  divided  amongst 
"his  wife  and  children,  and  their 
children  after  them  respectively:" — 
Held,  upon  the  construction  of  the 
whole  will,  that  the  words  "their 
children  after  them  respectively" 
were  words  of  limitation.  Snowball 
v.  Procter,  478 

12.  Bequest  of  residue  to  A.  for 
his  life,  and  his  heirs  male  after  him; 
and  if  he  should  not  leave  any  son, 
then  to  go  to  B.  and  his  heirs  male. 
Upon  the  death  of  A.  without  leaving 
male  issue,  the  limitation  to  B.  takes 
effect.     Mansell  v.  Grove,  448 

13.  Testator  bequeathed  all  the 
stock  in  the  funds  which  he  might 
die  possessed  of  to  trustees,  upon 
trust  to  pay  an  annuity  to  his  wife  for 
life,  and  after  her  decease  upon  trust 
to  pay  and  apply  the  dividends  of  the 
stock  to  and  for  the  proper  use  and 
benefit  of  £.,  the  eldest  daughter  of 
his  brother  J.,  and  the  other  children 
of  his  said  brother,  in  equal  shares, 
for  their  respective  lives.  And  he 
directed  that  the  principal  stock  should 
be  divided  and  apportioned  to  and 
amongst  all  and  every  the  lawful 
issue  of  the  said  £.,  and  the  other 
children  of  his  said  brother,  in  equal 
shares  and  proportions,  and  be  as- 
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signed  to  them  respectively  upon 
their  severally  attaining  the  age  of 
twenty-one  years,  and  to  the  survivors 
or  survivor  of  them.  He  left  the  re- 
sidue of  his  estate  to  his  wife.  By  a 
codicil  he  explained  that  by  E.,  the 
eldest  daughter  of  his  brother,  he 
meant  an  illegitimate  daughter  called 
£.  At  the  date  of  the  testator's  will 
and  of  his  death,  his  brother  had  three 
children  only;  namely,  E.,  M.,  and  J. 
Of  these,  E.  survived  the  widow  and 
had  a  child,  who  also  survived  the 
widow;  M.  died  in  the  widow's  life- 
time, leaving  a  child  who  survived  the 
widow;  and  J.  died  in  the  widow's 
lifetime  without  leaving  issue: — Held, 
that,  by  the  expression  "  E.  and  the 
other  children,"  the  testator  intended 
the  three  children  of  his  brother  living 
at  the  dateof  the  will;  that  each  of  the 
three  children  took  a  life-interest  only 
in  one-third  of  the  dividends;  and, 
consequently,  that,  upon  the  death  of 
the  widow,  E.  took  a  life-interest  in 
one-third  of  the  dividends,  and  each 
of  the  children  of  E.,  and  M.,  took 
one-third  of  the  capital.  Leach  v. 
Leach,  495 

14.  Testator  bequeathed  a  residuary 
personal  fund  to  trustees,  upon  trust 
to  apply  the  dividends  for  the  main- 
tenance of  his  children  until  the 
youngest  should  attain  twenty-one, 
and  then  to  divide  the  same  equally 
between  B.,  D.,  E.,  and  F.,  children 
by  his  former  wife,  and  G.  and  H., 
children  by  his  present  wife,  and  such 
other  child  or  children  as  might  be 
living,  or  as  his  said  wife  might  be 
enceinte  with  at  his  decease.  The 
testator,  at  his  death,  left  two  other 
children  besides  those  named  in  his 
will,  viz.  A.  and  C,  who  were  chil- 
dren by  his  first  marriage: — Held, 
under  all  the  circumstances  of  the 
case,  that  they  took  no  interest  in  the 
fund.  Stavers  v.  Barnard,  539 

15.  A   testatrix    bequeathed    two 
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sums  of  £9000  to  trustees,  for  the 
benefit  of  her  two  daughters  and 
their  children;  but  if  either  of  them 
should  die  unmarried,  then  she  gave 
that  daughter's  £9000  to  the  trus- 
tees, upon  trust,  as  to  £5000,  part 
thereof,  for  the  surviving  daughter, 
under  the  same  restrictions  as  her 
original  portion,  and,  as  to  the  re- 
maining £4000,  in  trust  for  her  two 
sons,  Thomas  and  George,  in  equal 
moieties;  and  if  the  survivor  of  her 
two  daughters  should  die  unmarried, 
then  she  directed  that  the  share  of 
that  daughter  (£14,000)  should  be  di- 
vided amongst  her  three  sons,  James, 
Thomas,  and  George,  for  their  own  use 
and  benefit  absolutely.  Then  followed 
a  disposition  in  favour  of  the  survivor 
of  Thomas  and  George  (in  the  event 
of  either  dying  unmarried  in  the  life- 
time of  the  surviving  daughter)  of 
the  share  or  shares  of  the  daughter  or 
daughters  before  bequeathed  to  them, 
and  a  disposition  in  favour  of  James 
of  the  whole  of  the  said  daughters' 
shares  and  fortunes,  if  both  Thomas 
and  George  should  die  unmarried. 
One  of  the  daughters  having  died 
unmarried  in  the  lifetime  of  the  three 
brothers — Held,  that  Thomas  and 
George  were  not  thereupon  absolutely 
entitled  to  the  £4000.  Stavers  v. 
Barnard,  539 

16.  A  testatrix,  after  bequeathing 
certain  property  to  her  two  daughters, 
and  to  her  three  sons,  Thomas,  George, 
and  James,  gave  the  residue  of  her 
personal  estate  unto  her  two  sons, 
Thomas  and  George,  if  both  living  at 
her  decease,  in  equal  shares;  or  if 
either  of  them  should  be  then  dead, 
without  leaving  issue,  wholly  to  the 
survivor  of  them;  and  if  they  should 
be  then  both  dead,  without  leaving 
issue,  then  wholly  to  her  son  James; 
or  if  he  should  be  then  dead,  with- 
out leaving  issue,  leaving  her  said 
daughters,  or  either  of  them,  then 


living,  then  to  and  amongst  her 
said  daughters,  or  the  survivor  of 
them,  equally,  or  to  an  only  surviving 
daughter.  But,  nevertheless,  she  di- 
rected, that,  if  either  of  her  daughters, 
or  if  any  of  her  sons,  should  die,  leav- 
ing issue,  the  issue  of  each  of  her 
daughters  and  sons  so  dying  and 
leaving  issue  should  take  their,  her, 
or  his  parent's  respective  share  of  the 
provisions  she  had  already  made  for 
her  said  daughters  and  sons,  respect- 
ively, equally,  share  and  share  alike, 
in  case  the  parent  or  parents  of  such 
issue  should  not  have  otherwise  ap- 
pointed the  same: — Held,  first,  that 
the  testatrix,  by  the  term  "  provi- 
sions," meant  only  the  residue;  se- 
condly, that  the  two  sons,  Thomas 
and  George,  having  survived  the  tes- 
tatrix, were  absolutely  entitled  to  the 
residue.     Stavers  v.  Barnard,      539 

17.  A  testatrix,  after  bequeathing 
property  to  her  two  sons,  proceeded 
thus: — "But  I  most  earnestly  wish 
that  my  said  sons  may  give  or  settle 
their  respective  shares  on  their  re- 
spective daughters,  in  preference  to 
their  sons."  Queer  e,  whether  these 
words  were  imperative,  or  merely 
precatory.  Ibid. 

18.  A  testator,  after  giving  to  his 
daughter  an  absolute  power  of  ap- 
pointment by  will  over  certain  pro- 
perty, recommended,  though  he  did 
not  absolutely  enjoin,  his  said  daugh- 
ter to  distribute  the  same  at  his  de- 
cease amongst  her  daughters  in  equal 
shares: — Held,  that  these  words  were 
merely  precatory.  Ibid. 

1 9.  A  testator,  by  his  will,  gave  the 
income  of  shares  in  a  bank  to  E.,  a 
married  woman,  for  life,  provided  she 
were  a  widow  at  the  time  of  his  death, 
or  should  become  such  afterwards,  but 
during  her  widowhood  only;  and  gave 
the  income  during  the  coverture  of 
E.  to  P.  He  also  gave  P.  £800,  in 
case  E.  should  become  a  widow,  in 
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lieu  of  the  income  of  the  shares.  By 
a  codicil,  the  testator  revoked  the  gift 
of  this  income,  and  gave  a  portion  of 
the  income  to  £.  for  life,  whether  she 
were  a  widow  at  the  time  of  his  death 
or  not,  or  should  become  such  after- 
wards or  not.  At  the  time  of  the 
testator's  death  E.  was  under  cover- 
ture:— Held,  that  P.  was  not  entitled 


to  the  £800  at  the  death  of  the  tes- 
tator, and  would  become  entitled  only 
in  the  event  of  E.  becoming  a  widow. 
Morrison  v.  Morrisony  652 

WITNESS. 
See  Costs,  1. 
Evidence,  2. 
Practice,  10, 
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